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BENAMIDAR’S RIGHT TO SUE IN EJECTMENT, 


M. V. RAMASWAMI IYER B.A. B.L. 
Vast, Toomvetry Briner. 





HE exact legal position of a benamidar in relation to the real or 
T beneficial owner is not free from difficulty, and there is a good deal 
of misconception and confusion in respect of it in Indian decisions. 
It is said that where a transaction is found to be a mere benami, the 
benamidar or the name lender as such has ho title to nor authority to deal 
with property bought or transferred by the real owner, It may no doubt 
be that the real owner by his conduct express or implied in purchasing 
or transferring property in the name of the benamidar holds out to the 
world that he is the ostensible owner and thus induces third persons t 
transact with him (the benamidar), To this extent, the real owner’s title a 
affected, provided also, the bona fides of third parties as required in s. 410 
ethe Transfer of Property Act have been complied with. The benamid 
is thus not merely an alias of the real owner, but may in certain cases b 
regarded as the agent of the real owner so as to bind him by his acts, 
curious anpmaly however presents itself when the benamidar having n 
title as against the real owner except under certain ci 
third party for recovery of possession Q4 : 
has not been made 
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r=> T  Galcutta+-decisionsk beginning .with: Hari. Gobind; Adhikari v. 
Akhoy Kumar Mozumdar\), as théleading case, lay down thatfa benamidar 
caffnot maintain a suit for recovery of land on title even if the real owner 
disclaims or is a party to the suit. See Issur Chandra Dutt v. Gopal 
Chandra Das(2), Baroda Sundari Ghose v. Dino Bandhu Khant®), 
Mohendra Nath Mookerjee v. Kali Proshad Johuri(4), Brojonath 
v. Uday Chandra(®), Munshi Basiruddin v. Mahomed Jalish Patwari(), 
and Jagat Tara v. Narmada(8). The Madras High Court has taken the 
same view in two recentcases, viz, Authaperumal Rajai v. The Secretary 
of State for India?) and Sree Raja Datla Venkata Suryanarayana ve 
Goluguri Bapiraju2), l 
The Allahabad and Bombay High Courts have taken quite a different 
and contrary view of the matter. They lay down that, a benamidar can 
always sue in ejectment or for-recovery of possession, as he is the owner 
ofthe legal estate. See Nand Kishore Lal v. Ahmad AtaQ1), Yad Ram y. 
Umrao Singh?) Bachcha v. Gajadhar Lait), Ravji v. Mahadev’), 
Dagdu v. Balvant R. Natut5) and Parmeshwar Dat v. Anardan Dai(:), 
Unfortunately, there is no uniformity of judicial opinion among the 
earlier decisions of the Calcutta High Court on the point, tbough the later 
decisions maintain the view that a benamidar cannot sue in ejectment or 
for recovery of possession of immovable property on title. For imstance, 
in Bhola Pershad y. RamlaliQ7) and Sachitananda Mohapatra vy. Baloram 
Gorain(18), it was laid down that a benamidar can sue in his own name for 
enforcement of a mortgage without the real owner being made a party. 
It is a striking circumstance that these two decisions have not at all been 
eferred to in the later cases of Jssur Chandra Dutt v. Gopal Chandra 
as(19) and Baroda Sundari Ghose v. Dino Bandhu Khan 2, which 
rpressly dissent from the ruling of the Allahabad High Court in the 
Riding case of Mand Kishore Lal v, Ahmad Atanı)... There is however a 











ali Proshad Johuri\22), where Banerjee and Geidt JJ. do not 
xpress any opinion as tothe correctness of the contrary view taken 
- them. In the latest Calcutta case, Jagat Tara v. Narmada (23) 
al, 864, . (18) (2905) I. L. R. 28 All 44, 

ss (14) (1899) I, L. B. 22 Bom, 672, * 
15) (184 . R, 22 Bom, 820, 
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Mullick J. ruled that so far as the Calcutta High Court was concerned it , 
was settled that no such suit could be maintained. 

The ratio decidendi of the Calcutta decisions beginning with Heri 4 
Gobind Adhikari v. Akhoy Kumar Mozumdar(Q) was that the benamidar 
or the name lender as such having no legal title to the property in 
question cannot sue in ejectment or for recovery of possession. Ina recent 
case, Mohendra Nath Mookerjee v. Kali Proshad Johuri(\, the learned 
Judges (Banerjee and Geidt JJ.) tried to make out a distinction between 
the practice of the-Supreme Court and {that of the mofussil, as to the 
position in which the benamidar was held, and reference was made therefh 
to Gopee Krist Gosain v. Gunga Persaud Gosain(®),a Privy Council 
case. It was observed that the view taken by the Supreme Court that in 
cases of dispute about land the benamidar was entitled to sue was in 
accordance with the practice of the Supreme Court in which the distinc. 
tion between legal title and equitable title was a well-recognised distinc 
tion then, while in the mofussil and generally in the Courts of this country 
the benamidar is treated merely as a person in whose name any property 
stands, without his having any legal or equitable title in the same. The 
position of the benamidar according to the above Calcutta decisions was 
therefore that of a person having no legal or equitable title to the 
property in question. If this was the chief reason which influenced their 
Lordships’ judgment on the point, itis submitted with due respect to 
the learned Judges in Mohendra Nath Mookerjee v. Kali Proshad 
Johuri(4) that their Lordships entirely, overlooked the other equally 
important circumstance that the benamidar is under certain circumstance 
not merely the alias of the real owner but also his agent so as to bin 
him by his- acts, 

Further, in all the reported Calcutta decisions following Hari Gobi 
Adhikari v. Akhoy Kumar Mozumdar (5), (except the two cases of Zssu 
Chandra Duit v. Gopal Chandra Das©) and Baroda Sundari Ghose 
Dino Bandhu Khan) the beneficial owner was a party defendant and t 
other defendants resisted the suit on the ground that the plaintiff bein 
benamidar was not entitled to sue. The facts being these the lower Cou 
were, compelled to find on the issue whether the plaintiff was a benamid 
and found accordingly. The question therefore revolved itselfto 
original position, viz., what is the position, of a bénamidar in a suit. 
ejectment, and ishe, as such, entitled to. sue? The solution appeare 
simple to their Lordships who laid down that a enamidar as such cannot 
maintain a suit for recovery of possession or in ejectment when the real 

(1) (1889) I. L. R. 16 Cal. 864. (5) (1889) I, L. R. 16 Cal. 364. 

(2) (1902) I. L. E. 80 Cal. 265 at pp. 272-273. (6)(1897) I. L. B, 25 Cal. 98, 


2 (90 ei coe A. i SP (7)(1898) I, L. R, 24 Cal. 874, 
(4) (2902) L, La Mh, 30 URI, 269. 
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owner isa party to the suit. (The italics are ours). But, the two cases above 
excepted, viz., Zssur Chandra Dutt v. Gopal Chandra Das() and Baroda 
Sundari Ghose v. Dino Bandhu Khan(?) were quite different on the facts. 
ìn both these cases, the beneficiary was not a party at all and the leading 
case of Hari Gobind Adhikari v. Akhoy Kumar Mozumdar() was 
implicitly followed for the position that a benamidar cannot maintain a 
suit in ejectment or for recovery of possession. The point whether the 
defendant in possession can successfully resist the suit as being non- 
maintainable when the beneficial owner was not at all a party, was not in 
the least gone into. The only parties in the first of the two cases Just 
referred to were the plaintiff benamidar and the defendant, a trespasser. 
The latter was allowed in that case, not rightly, to raise the question of 
the non-maintainability of the suit, and a finding was recorded to the effect 
that the plaintif was a benamidar. The lower Courts went upon this 
footing, and even in the High Court where it went on appeal, the point 
that the defendant in such a suit ought not to have been allowed to raise the 
plea of the non-maintainability of the suit unles$ the beneficial owner has 
been made a party thereto, was not brought to the notice ofjthe Court 
nor did the Court of its own accord goto the length of discussing the 
point. On the contrary the learned Judges cited and followed the decision 
in Hari Gobind Adhikari v: Akhoy Kumar Mozumdar(4) which should have 
been distinguished on the ground that the beneficial owner therein was one 
of the parties to the suit which was also a suit for declaration of the 
plaintiff’s right to and for possesgion of immovable property. © 

In Mohendra Nath Mookerjee vw. Kali Proshad Johuri(s) the learned 
udges (Banerjee and Geidt JJ.) observed: “Although some of the in- 
onveniences arising from a benamidar being permitted to sue may be met, 
at is no reason why a person who has no right to any property should 
e held entitled to maintain a suit for recovery of the same. The reason 
or the decision in the case of Hari Gobind Adhikary v. Akhoy Kumar 
ozumdar(®) remains unshaken, although one of the authorities cited in 
ipport of the view happens not to be an authority in favour of that 
w. There isno doubt some conflict, more apparent than real, in the 
cisions of this Court on this point. The cases of Prosunno Cooma? Roy 
owdhry v. Gooroo Churn Sein), Fuzeelun Beebee v. Omdah Beebee(8), 
ssur Chandra Dutt v. Gopal Chandra Das), and Baroda Sundari 
Ghose v. Dino Bandu Khan(s).besides the case of Hari Gobind Adhikary 


+ 
















(1) (1897) T, L. B. 25 Cal. 98. (6) (1889) I. L. B. 16 Cal. 364, 
(2) (1898) I. L. R. 25 Oal. 874. (7) (1865) 3 W. R. 159, 
(3) (1889) I, L. R. 16 Cal. 364, (8) (1868) 10 W. R. 469, 
(4) (1889) I, L. R. 16 Cal. 364. (9) (1897) I. L. R. 25 Cal. 98. 
° (5) (1902) I, L. R. 30 Qal, 265. (10) (1898) I, L, B, 25 Cal, 874, 
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"v. Akhoy Kumar Mozumdar(.) are in favour of the view we take, whilst | 
the case of Ram Bhurosee Singh v. Bissesser Narain Mahata) which, at 
best, only suggests a doubt as to the correctness of that view, the case of 
Bhola Pershad v. Ram Lall(D in which however the beneficial owner was 
subsequently added as a party plaintiff, and the case of Sachtiananda 
Mohapatra v. Baloram Gorain(4) in which none of, the earlier cases ig 
referred to, may be cited as lending support to the appellant’s contention. 
The balance of authority in this Court is therefore clearly in favour of the 
view we now take.” 


It is unfortunate that in spite of the above observations, their Lordships 
did not think it necessary to go into the question whether the defendant 
in possession can successfully resist the suit as being not maintainable 
when the beneficiary has not been made a patty. The Madras High 
Court also fell into the same error in two tecent cases already cited, 
wherein the facts were such as to call fora direct decision on the point. 
The facts of the two cases were similar to those of Lssur Chandra Dutt v, 
Gopal Chandra Das rand Baroda Sundari -Ghose v. Dino Bandhu 
Khan‘), 

" Probably the Madras and the Calcutta decisions assumed that the 
defendant in possession can raise the plea of non-maintainability and the 
Courts may go for a finding upon the question whether the plaintiff is a 
benamidar, where the beneficial owner is not at all a party. On the 
contrary, in an early Calcutta case, Ram Bhurosee Singh v. Bissesser 
Narain Mahata where the plaintiffs sued to recover certain lands 
under an ostensible title covered by a Mokurraree lease and a bill of sale, 
the Court held that the title set up by the plaintiff “was sufficient to 
enable him to bring the suit, and that the defendants were not at liberty 
ina suit of this description to raise the question whether he was o 
nominally the owner of the property, someb ody else being the real owne 
This was one of the grounds which strongly appealed to their Lordshi 
(Blair and Burkitt JJ.) in the Allahabad-case of Nand Kishore Lal 
Ahmad Ata). The judgment of the Court which was delivered 
Burkitt J. is a most interesting one and is an able and exhaustive disq 
tion.on® the subject we are considering. The leading Calcutta case 
Hari Gobind Ahdikari y. Akhoy Kumar Mogumdar(9) hag been sub} 
toa severe criticism and expressly dissented from, therein. Burkitt 
observed : “From the cases cited above I am unable to find that an 
rule supported by authority exists to the effect that a benamidar cannot 
sue in his own name for the recovery of imfnovable property on title, 










(2) (1889) Ta L. R. 26 Cal, 364, (6) (1898) I. L. R. 25 Cal. 874, 

(2) (1872) 18 W. BR, 454. (7) (1872) 18 W. R. 454. 

(3) (1896) I. L. B. 24 Cal. 34, (8) (1895) I. L. B. 18 All, 69, ° 
(4) (1897) I. L. R, 24 Cal. 644. (9) (1889) I. L. R, 16 Cal, 364, 
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I am most strongly of opinion that such a suit is permissible and tha £ 


when instituted by a benamidar it must be held to have been instituted 
with the consent and approval of the beneficiary against whom any 
adverse decision on the title set up will take effect as a res judicata.” 


For Allahabad, the case of Vand Kishore Lal v. Ahmad Ata) is the 


Igading case on the point, though ithas been expressly dissented from in 
the Calcutta and Madras cases. 


It should be remembered that except in the case of Bachcha v. 


Gajadhar Lal() the beneficial owner was not in the least a party to the 
shit, in the other Allahabad cases, But the judgment in all the three 

Allahabad cases proceeded partly on the footing that the benamidar should 
in ons sənsə be treated asa trustee in whom the legal estate is vested 
and partly on the footing that he is also the agent of the real owner 

(similar to the position of an agent suing on behalf of an undisclosed 

principal) in certain circumstances. No doubt, as the learned Judges of 
the Madras High Court observed in Kuthaperumal Rajali v. The 
Secretary of State for. India (8), if the benamidar is regarded as a 
trustee in whom the legal estate is vested, it is impossible to hold that a 
benamidar can sus on behalf of the beneficial owner when property is 
purchased in the name of an infant, But it is submitted with due 
respect, that, even taking the benamidar’s position as a trustee with a 
legal estate as a general proposition of law, it has its own exceptions 
depending upon the peculiar facts of each case, e. g,, the case put forward 
by their Lordships when property is purchased in the name of an infant. 


Turning to the Bombay High Court we have two decisions reported 


in I. L. R, 22 Bom. pp. 672 and 820. In the first of these two decisions 


Mx Justice Ranade discussed all the important rulings on the subject and 
yrely approved the reasoning of the Allahabad High Court in Vand 
shore Lal v. Ahmad Ata (4). His Lordship was inclined to agree with 

ue Allahabad view and even went to the length of holding that a 
enami certified purchaser can sue in his own name, even when the real ° 
wner’s name is disclosed (See Ravji v, Mahadev (5) and Dagdu v. 
alvant R. Natu ().) : 
In spite of the recent rulings of the Madras High Court on the „point 
der consideration, there is an early Madras case, Shangara v, Krish- 
a(7), laying down that “ the beneficial owner was bound by a ‘decree 


passed in a previous suit brought by the benamidar and which must be 
presumed to have been brovght with the true owner’s authority and 
consent.” The decision clearly therefore implies that the benamidar was 


(1) (1895) L L. R. 18 AI 69, (5) (1897) I, L. RB. 22 Bom, 672. 
(a) (1905) L L. R. 28 All, 44. (6) (1897) I. L. R. 22 Bom. 820. ə 
e (9) (1906) I. L. B.%30 Mad. 245, (7) (1891) I. L. R, 15 Mad. 267, 
(4) (1895) I. L, R, 18 AIL. 69, i oe 
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competent to maintain a suit when the beneficial owner is nata party, . 
To the same effect is another early decision of the Calcutta High Court 
reported in I. L. R. ro Calcutta, p. 697. These two cases, besides the 
two Calcutta decisions reported in I. L. R. 24 Calcutta pp. 34 and 644) 
have not been sufficiently examined and discussed by the Calcutta and. 
Madras High Courts before committing themselyes to the view that ae 
benamidar cannot maintain a suit in ejectment or for recovery of posses- 
sion of immovable property on title. 

In short, the view of the Calcutta and Madras High Courts is 
based upon the principle that a benamidar having neither title nor 
possession cannot be regarded as a trustee in whom the legal estate is 
vested, whilst the view of the” Allahabad and Bombay High Courts is 
based upon the principle, not only that the benamidar is a trustee or agent 
-of the real owner, in whom the legal estate is vested but also that a 
contract can be enforced only by the parties who have entered into it. 
-If the benamidar is regarded in.the sense of the agent suing on behalf of 
an undisclosed principal, tfe real owner, there is no reason why he can- 
not sue in ejectment or for recovery of possession when the beneficial 
owner by his not figuring as a party plaintiff or party defendant gives his 
full authority and consent to the benamidar to sue, If, on the other hand, 
he is, to all intents and purposes, not the trustee in whom the legal estate 
is vested, it is difficult to understand what his real position is, when the 
beneficial owner keeps in the back ground and impliedly authorizes him to 
transact with or sue third persons, The position is thus an anomalous 
one; but, as already observed, it all depends on the question whether the 
defendant in possession can resist the suit as being non-maintainable, when 
the beneficial owner is not a party thereto. (The italics are ours). The 
subject we have hitherto considered cannot be better concluded than in 
the words of Mr. Mayne (2). 

“ When the case occurs again, it may be material to consider that 
ethe benamidar is not merely an alias, or even an agent of the real owner. 
He is a person whom the owner for purposes of his own, which are not 
necessarily fraudulent, has chosen to represent the estate to the- outer 
public, and whom he has furnished with the indicia of ownership, tog 
enable him to do so effectively. It is difficult 
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that thereewas no privity between the benamidar and themselves or that 
his position as such had come to an end. They would certainly have a 
right to demand that the real owner should be made a party to the suit 
so as to be bound by the decision.” 

In this state of the law, it is suggested that if any opportunity arises 
én future for a decision on the point, viz., the maintainability of a suit in 
ejectment by the benamidar, the Indian High Courts would do well to 
lay down a definite ruling (preferably that of a Full Bench) and set at 
rest the difficulty and confusion in Indian case law, so as to haye a 
uniform rule of practice applicable to the whole of India. 





MINOR AND SUCCESSION CERTIFICATE. 





K. K. THAKOR, B. A, LLB. 
BuB-J upas, PEN, 


THE Succession Certificate Act, No. VII “of 1889, as stated in its 
preamble, has been passed to facilitate the collection ofdebtson succession 
and afford protection to parties paying debts to the representatives of 
deceased persons. There are cases in which such representatives happen to 
be under age, and the point for consideration is as to whether such minor 
representatives, applying through their next friends, are entitled to certi- . 
ficates under the above-mentioned Act, or otherwise ? 

Section 141 of the present Givil Procedure Code, corresponding with 
s. 647 of the prior Code of 1882, provides that the procedure prescribed 
by the Code, shall be followed as far as it can be made applicable, 
in all proceedings, in any Court of civil jurisdiction. Their Lordships of 
the Privy Council have opined that the proceedings spoken of in s. 647 of 
the Code, include original matters in the nature of suits, such as proceed- 
ings in probates, guardianships, and so forth: vide the case of Thakur 
Prasad v. Fakir-ul-lah ©). Order xxxu, r.1, of the Civil Procedure ° 
Code provides that every suit by a minor shall be instituted in hjs name, 

y a person who in such suit shall be called the next friend of the minor, 
Tt would thus prima facie appear that minor heirs or representatives of 
wW mot ctand in need of succession certificates anent 


scons, could _gpply for the 
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view of the matter. The Calcutta High Court also took a similar view, 
and held that certificate to collect debts under Act No. XXVII of 1860— 
which has been since repealed by Act No. VII of 1889—migh® be granted 
to a minor, applying for the same through his next friend: vide Kali 
Koomar Chatterjee v. Tara Prasunno Mookerjee. 0) j 

As against this consensus of opinion, the Bombay High Court has 
decided against grant of a succession certificate to a minor applying for 
the same through a next friend or guardian. The point first came fr . 
consideration before a Bench of the High Court consisting of 
Sir Lawrence Jenkins C. J. and Ranade J., in the case of Gulabchand w. 
Moti). The facts of the case, so far as they have a bearing on the point 
under consideration, were as under. One Moti Chatraji, as father and 
guardian of his minor son Virchand, applied to the District Judge of Surat, 
for a succession certificate to collect debts due to the estate of one Gamnaji 
Karmaji, on the ground that Bai Dahi, Gamnaji’s widow, had, before her 
death, adopted minor Virchand as a son to her deceased husband and 
that consequently the minor had become entitled to the assets of decea. 
sed Gamna. The opponent Gulabchand disputed both the factum and 
validity of the minor’s adoption. The District Judge of Surat after a 
tardy inquiry prondunced in favour of the minor Virchand’s adoption by Bai 
Dahi, and so directed issue of a certificate to Moti Chatraji as guardian of 
his minor son, The opponent, Gulabchand, feeling himself aggrieved by 
the said order, appealed to the High Court, The appeal was heard 
by Sir Lawrence Jenkins C. J. and Ranade J, Their Lordships were of 
opinion that the question of adoption was of too intricate a nature for 
determination in a summary proceeding contemplated by the Succession 
Certificate Act, and so granted the certificate to Moti Chatraji—the 
minor’s father and guardian—as the nearest relative of deceased Gamna 
Karmaji, and as such being prima facie the person best entitled to the 
same, 

Their Lordships further expressed an opinion that an application fo 
a succession certificate, by an alleged guardian of a mino 
contemplated by s. 6, cl. (d) of the Act, which only permitted t] 
petitioner who claimed the right for himself to apply. That expression 
opiniog, asis obvious, was not necessary for the decision 
inasmuch as thej 
` minor’ j 
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Ex parte Mahadev Gangadhara). The said order was appealed 
against and the division Bench consisting of Sir Lawrence Jenkins 
C. J. and Batty J. which heard the appeal, being doubtful as to 
whether the certificate could be granted to a minor or not, ordered 
amendment of the petition for the same, and ultimately ordered grant of a 
succession certificate to Mahadey Gangadhar, for himself and in his own 
right and not as the next friend—or on behalf—of his minor daughter 
Yeraunabai. Their Lordships purported to-do so on the ground that 
Mahadey, as the guardian of minor Yamunabai’s property appointed under 
Act VIII of 1890, was bound to take all necessary steps for its realisation 
aad protection, and that consequently he was entitled to the certificate in 
his own right, within the meaning of cl. (d) of s. 6 of the Succession 
Certificate Act VII of 1889. 

The point that incidentally arises for consideration is, whether a 
person in the position of Mahadev—because of his appointment as guardian 
of the minor’s property—can be said to have such an interest in the 
same, as to entitle him to take out a succession certificate in his own 
name and right anent a debt due to the miforas the heir or legal 
representative of a deceased person? It is the minor in whom the title to 
the debt vests, as the heir of such a deceased person ; by his appointment 
as a guardian of the minor’s property, a person in the position of 
Mahadev neither becomes the representative of the estate of the deceased 
person, nor can he be said to be a person claiming to be entitled to the 
effects of the -deceased. As far as one can gather from the provisions of 

-Se 4,Cl. (1) (a), (6), and of s, 6, cl. (1) (d) of Act VII of 1889, succession 
certificates are contemplated to be issued only to persons who represent 
the estate of the deceased, either as heirs or in some such other capacity, 
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their management, have ered represent the estate under the 
provisions of s. 4, cl. 9 (b) of Act VII of 1889, it iş not easily . 
understandable how a Court-appointed guardian of the minor’s property, 
in the position of Mahadev, could be held to do so. Inthe circumstances, 
the view taken by the Bombay High Court in the case of Hx parte 
Mahadev, asto the right of a Court-appointed guardian to take out a 
certificate in his own name, is, at best, not quite free from doubt. ° 

Assuming that the said view is perfectly correct, it is doubtffl 
whether such a certificate granted to the guardian in his own name and 
notin his capacity as next friend of the minor, would be useful-to the 
latter in the contemplated suit for recovery of the debt. In this cof- , 
nection the following observations from the case of Avishnama Charlu v. 
Venkammah() are quite in point: “If the minor is the heir of the 
deceased, asis the case, the property will vest in him and he would 
be the person entitled to institute suits, to recover debts due to the 
estate Section 4 of the Succession Certificate Act lays down that no 
Court shall pass a decree against a debtor of the deceased person, 
in favour of a person claiming to be entitled to the effects of the deceased, 
except on the production by the person so claiming ofa certificate issued 
under the Act. Now, if where a minor is so entitled the certificate were 
to be granted to his guardian as suggested in Ex parte Mahadev Ganga- 
dhar, the requirements of s. 4 would not be satisfied.” 

In the case of Ew parte Mahadev, there happened to be a legally 
appointed guardian of the minor’s property but such is not always the 
case; their Lordships rested their decision as to the grant of a certificate 
to Mahadev, on the ground of his being a legally appointed guardian of 
the minor’s property; barring that circumstance, Mahadev—his close 
relation to Yamunabai notwithstanding—would not have been granted 
a succession certificate to collect debts due to her estate. As an indirect 
and unexpected consequence of their Lordships’ decision in the case of 
Ex parte Mahadev, natural guardians of minors before applying for ` 
succession certificates to collect debts due to minors’ estates will have'to 
get themselves appointed as guardians of such minors’ properties under 
the Guardians and Wards Act No. VIII of 1890. 

We thus see that there are serious objections against the view which 
commended itself to the Bombay High Court, that the minor’s purpose would 
be served by issuing a cerlilicate, in favour ofhis legally appointed guardian. 

"he Bombay High Court was led to that conclusion, as a result of its view 
that a certificate could not be legally granted to a minor and so it now 
behoves us to scrutinise the ground on which that opinion has been rested 
: in Gulabchana’s case. As far as one can gather fromt pref he 
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the reasoning underlying their Lordships’ opinion is somewhat as under; 
Under Ac? VII of 1889 persons, applying only in their own rights, for suc 
cession certificates are entitled to the same ; Moti Chatraji has not applied 
for a certificate, in his own right, but has done so on behalf of his minor son 3 
consequently Moti is not entitled to the certificate. The major premiss 
seems to be unimpugnable; the error—if I might say so in all humility 
and with the greatest deference—lay in the assumption in the minor 
premiss that it was Moti who was the applicant in the petition for the 
certificate presented in the District Judge’s Court, Surat. Really speaking 
it was the minor Virchand who, through his father and next friend, Moti 
Chatraji had applied to the Court for a succession certificate anent debts 
due to the estate of his (minor’s) deceased adoptive ‘father, Gama Kar- 
maji. As Virchand was then labouring under the disability of minority, 
he had no alternative but to move the Court, through a next friend, as 
prescribed by O, XXXII, r.1, of the Civil Procedure Code. Moti, as far 
as the said petitioner was concerned, was only the mouth-piece of his 
minor son who was the real petitioner before Court; if any authority is 
needed for this proposition, itis supplied by the case of Rup Chand v, 
Dasodha®). I have tried to elaborate this point, for the simple reason 
that, it was because of the assumption that Moti was the applicant for 
the certificate and was seeking it on behalf of his minor son, that the 
conclusion—by no means a happy one—was arrived at that a minor was 
not entitled to a succession certificate under Act VII of 1889. 

Let us now see whether there is anything in the provisions of the 


" above Act to preclude a Court from issuing a succession certificate to a 


minor, applying for the same, through a next friend. In this connection 


it is pertinent to observe that the Act contains no provisions similar to 


those to be found in ss. 183 and 189 of Succession Act No. X of 1865, or 


‘in s. 8 of the Probate and Administration Act No. V of 1881. It is thus 


obvious that where the Legislature has thought fit to prohibit grant of -a 


probate or letters of administration to a minor it has enacted distinct pro- e 


visions to that effect and the conclusion is irresistible that had the Legis- 
lature chosen to place a minor under a similar disability anent grant of a 
succession certificate, it would have done so by enacting similar provisions 
in the later Act No. VII of 1889. 

It may be observed that the provisions of s. 9 of the Succession’ Ceiti* 


‘ficate Act need not come in the way of a grant of a certificate to the 


minor, because in case the. Court feels it incumbent to take security as a 
condition precedent to such a grant, the security might very well be taken 


from the minor’s next friend, as is being done under the provisions of Q. 


XXI, r. 15, and O, xxv,r. 1, of the- Civil Procedure Code, when the. 
plaintiff happens to be a minor. It thus appears that there is nothing 14 


(1) (1907) 1. L, R. 80 All, 55, 56. = 
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the Succession Certificate Act to preclude grant of a certificate’to a minor 
as observed atthe earlier stage of the discussion proceedingstunder Act ° 
VII of 1889, mutatis mutandis, are regulated by the Civil Procedure 
Code which distinctly provides that a minor could and should sue, through A 
a next friend, In the circumstances and for the reasons mentioned above, 
it is a safe and legitimate inference to hold that a minor, applying through 
a next friend, is legally entitled to a grant of a successfon certificate under? 
Act VII of 1889. 
The Courts in British India have always treated the minors as their 
wards and have shown extreme solicitude in safeguarding their interests, 
and it would be quite in accord with such an attitude, were the minors in ° 
this Presidency allowed to take out certificates in their own names, to 
collect debts due to the estates of persons whom they succeed. The view 
° taken by the Bombay High Court, in Gulabchand’s and Ex parte Mah- 
adev's cases, itis respectfully submitted, 1s likely to be detrimental to 
the minor’s interests; there might be natural guardians of minors not 
inclined to put themselvessto the trouble of getting themselves appointed 
\ as guardians of minors’ properties ; assuming that such guardians’ did so, 
and secured certificates in their own names, such certificates, as observed 
by the Madras High Court in the case of Krishnama Charlu v. Venkam- 
mah (1) might not be held to fulfil the requirements of s. 4 of Act VII of 
1889; in such cases the minors might lose the right of recovering the 
debts by efflux of time, or might be damnified in other easily conceivable 
ways. Itis, therefore, to be earnestly hoped that when the question of 
a minor’s right to a succession certificate, under Act VII of 1889, again 
comes up betore the Bombay High Court, their Lordships might see their 
way to reconsider the view that found favour in Gulabchand’s and-Ex 
parte Mahadev’s cases and to give an emphatic pronouncement in favour 
of the minor’s right, as has been done by the other High Courts in the 


country. ° 





GLEANINGS. 


i THE AUTHORITY OF THE SCHOOLMASTER, 

A STRIKING instance of the supposed cenflict between Law and 
Justice, or rather between what may be regarded as settled principles 
governing the relations of persons under tlre ‘iaw as recognised by the 
Courts and the fluctuating opinions of people outside, is afforded by the 
action by a schoolboy against his master to recover damages for a caning, 
_which was tried in the King’s Bench last week (Wunn v. Selwyn ; October 
20, 21). The boy was.given leave of absence for a day to see his brother, 





. æ (1) (1912) I. L. B, 36 Mad. 214. 
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who was going away on military service, but this was on the express 

t ° promise that he would return that night. He did not return till the follow- 

: ing evening, having been sent by his father to a place in the country 

Where the brother was staying, and when he got back to school he was 

e submitted for his breach of the regulations and of his undertaking to a 

‘ceremonial’ caning by the headmaster, for which he now claimed, what 

* he described in his*diary as, his ‘ vengeance.’ There was no suggestion of 

indirect motive, or want of dona fides in the exercise of his judgment, on 

‘the part of the headmaster, nor was there any complaint of excess in the 

` ,degree of punishment—the only question was whether the master had a 

: right in the circumstances to punish the boy at all, Mr, Justice Ridley, 

who tried the action with a special jury, expressed his personal opinion 

on this subject at a very early stagerof the case ; and when he came to sum 

up he said that, while there was no question that the action of the defend- 

ant had been honest, it was for the jury to say whether his conduct had 

been ‘reasonable or arbitrary.’ The jury having found a -verdict for the 

plaintiff on which a stay of execution was granted, it will be for the Court 

. of Appeal to say whether the direction of the learned Judge was adequate, 

or whether the limitations of the right to punish fixed by Chief Justice 

Cockburn half a century ago in a schoolmaster’s case (Keg v. Hopley [1860]) 

are not to be preferred, Those limitations are that punishment must not 

> be administered ‘for the gratification of passion or of rage,’ and it must not 

be ‘immoderate and excessive in its nature or degree,’ Beyond that the 

old rule laid down in Blackstone (Commentaries, Vol, I, 453) still holds— 

the tutor or schoolmaster starmds in loco parentis ‘and has such a portion 

of the power of the parent committed to his charge, namely, that of re- 

straint and correction, as may be necessary to answer the purposes for 

which he is employed.’ That this power of correction extends to cases 

where the offence is committed outside the school has also been established 

in a comparatively recent case (Cleary v. Booth [1893]); and as all these 

settled rules seem to be challenged by the result in this case, we shall 

await with interest the decision of the Court of Appeal on the delicate 

problems of parental dispensation versus school discipline which the 
contest involves,—Law Journal, 
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TRIALS ‘IN CAMERA.’ , 
AMONG lawyers who take an enlightened interest in the principles of 
~ eriminal jurisprudence much uneasiness is felt at the fgrowing tendency of 
Í prosecutors and Magistrates to hear in private summonses under the 
l Defence of the Realm Act, Of course, in some cases these summonses 
‘relate to the procuring of information likely to prove useful to the enemy, 
and in such cases trial in camera is both necessary and proper. But in a 
° : ery large number of cases the charge is of a different kind. The defendant pon 
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is accused of publishing statements calculated to prejudice recruiting or 


cause disaffection, and generally it turns out that the `‘ statement’ which 
form the subject of the charge are simply the expression of extreme and 
misguided opinions on the merits of the war or the diplomacy of Sir 
Edward Grey, It is not easy, to justify on grounds of § public safety’ the 
refusal of a trial in open Court to persons accused of such offences, and the 
hearing of such cases in camera is in many cases nothing more nor less y 
than an abuse of the powers conferred on the Court by section 3 (1) of the 
Defence of the Realm Act. Magistrates make every attempt to do their" 
duties conscientiously, but after all they are only fallible human beings « 
liable like others to have prejudices and preconceived opinions. The 
great safeguard against the danger of any Magistrate being unduly influenc- 
ed by his private opinion in the necessity he ordinarily lies under of 
hearing a case in public, where any mistakes he may make can be noticed 
and commented upon. Responsibility to enlightened public opinion is the 
best preservative of judicial good sense and impartiality. Remove this 
responsibility and abuses crgep in. That is why our Common Law insists 
on open trial and only permits a private hearing where otherwise justice 
would be defeated. ‘To justify an order for hearing in camera,’ said 
Lord Haldane in the celebrated Scott case (1913), ‘it must be shown that 
~ the paramount object of securing that justice is done would really be 
rendered doubtful of attainment if the order were not made,’ Mutatis 
mutandis ; this Common Law principle should guide justices as to the 
exercise of their statutory discretion under the Defence of the Realm Act. 
Trials in camera should only be ordered when the * paramount object’— 
in this case, that of preserving the safety of the public—would really be 
‘rendered doubtful of attainment’ if the hearing were open. The mere 
desire to deprive unwise individuals of a gratis advertisement of their 
views is not a sufficient reason for overriding the liberty of the subject. 
Lord Parmoor has behind him all the best legal opinion in his courageous 
gupport of this view in the House of Lords, where the constitutional rights 
of the lieges seem now to find their chief bulwark and protection.—Jdid, 


* AGENTS’ COMMISSION ON UNCOMPLETED CONTRACTS. 


_ Few legal questions, it has been said, are of so much practical import- 
ance and at the same time so difficult to solve as those in which the dispute 
is whether an action can be maintained ona contract of which there has been 
only a part performance, In some cases the complete performance of one 
side of the contract is a condition precedent to the right to demand per- 
formance of the other side; in others there is no such condition, but the 
contractors are bound by mutually independent agreements. And there is e 
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athird class in which readiness to perform is sufficient, actual performance 


` being extused because of the default of the other party. One of the excep- 


tional cases arising out of the prevailing war conditions raised these conside- . 
rations in an acute form last week—with the result that there was an award 
of damages to the extent of 42,800}. The claim was for commission on a 
contract to supply 300 motor lorries for the French Government, which 
the defendants haa failed to carry out after the contract had been procured 
for them by the plaintiffs as their agents (Vulcan Car Agency (Lim.) v. 
Fiat Motors (Lim.) ), The contract on which the action was brought was 
made after the outbreak of the war, and provided that the commission was 
to be payable immediately after the defendants had received payment from 
the French Government. The defendants were not the makers of the cars 
which were to be supplied by an Italian company, but they were unable, 
though they tried, to get deliveries from this company, and thereupon the 
French Government cancelled the contract, and nothing was paid under it. 
The plaintiffs claimed their full commission as if the contract had been 
carried out, maintaining that they had performed their part of the agree- 
ment, and that, on the authority of Lott v. Outhwaite (1893] and other 
cases, where there is a term that commission is to be payable on the receipt 
of the purchase money by the other party, it is payable even though the 
money is not received, if the non-receipt is caused by the default of the 
defendant. Mr. Justice Rowlatt thought that that principle applied to this 
case, and refused to accept the view that commission was not to be paya- 
ble unless the defendants were really in default in a wider sense than that 
of being unable to obtain theslorries, they having, he said, put themselves 
forward as being in a position to supply them. It is to be observed how- 
ever that in Lott v. Outhwaite, on which the learned judge based his deci- 
sion, the result was the other way ; and in an earlier case, Fuller v. Eames 
[1892], Mr. Justice A, L. Smith said that if he had been construing the 
agreement sued on—an agreement by estate agents to procure a mortgage 
—without the authorities there cited, he might have held that commission 
was only to be recovered if the money was actually paid. The earlfer 
decisions were too strong for that learned judge, then sitting gs a judge of 
first instance ; but he was able afterwards, sitting as a Lord J ustice, to 
assert a more independent view ‘in the subsequent case. And $ will be 


interesting to see what dine the Court of Appeal will take in the present 
instance.—Jldid, ° 


INTERNMENT AND THE RIGHT TO SUE. 

CRUDE theories as to the position of ‘alien enemies’ have been 
advanced to justify many kinds of reactionary movements during the ° 
war, but ¿our Courts are, happily, above all such manifestations of popular 

% © 
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prejudice. The English tradition is too strong to allow thè barbarous 
ideas borrowed from a foreign jurisprudence, or imitated from*systems of ° 
‘administrative justice’ abhorrent to our laws, to prevail. Already during 
the Napoleonic wars we find judges like Chief Justice Eyre protesting tĦat 
‘s modern civilisation has introduced great qualifications to soften the 
rigorous of war, and allows a degree of intercourse with enemies, and 

articularly with prisoners of war, which can hardly Be carried on without 


the assistance of our courts of justice’ (Sparenburgh v. Bannatyne [1 797]). 


In the case which gave rise to these observations a native ofa foreign 
State, taken in an act of hostility on board an enemy’s ship, and brought 
to England as a prisoner of war, was held not to be disabled from suing 
while in confinement for wages due to him ona contract entered into 
while he was a prisoner of war, and the plea of ‘ alien enemy’ which was 
raised as an absolute answer to his just claim, was denounced by the 
Chief Justice as ‘one of the harshest, one of the most impolitic, nay 
immoral, defences that ever was set up ina court of justice.’ Ever since 
then it has been recognised in our Courts that the only true reason for the 
disability of an alien enemy to sue is the risk of his adding to the resources 
of the enemy State, and that it is neither good policy nor good law to 
favour such a plea where there is no such danger. It would have been 
surprising, therefore, if in the considered judgment which was delivered 
by Mr. Justice Younger on Wednesday in the case of the interned 
resident alien whose claim to enforce a contract was met by the defence 
that he was a ‘prisoner of war,’ that learned judge had given any 
encouragement to the antiquated notions respecting enemies which, in the 
words of the earlier judges, are ‘cof#trary to morality and public con- 
venience.’ The plaintiff in Schaffenius v. Goldberg was, in fact, endea- 
vouring by his contract with the defendant to capture an important 
German trade for the benefit of this country, and it would have been 
something of a travesty of justice if a defence which was designed to- 
prevent the increase of the enemy’s resources had been allowed to prevail ` 
so as really to give him aid, through a wrong-headed view of the effect 
of the-jnternment of alien traders as nominal ‘prisoners of war’ for 
reasons of State which do not over-ride our established principles of 
justice. —lovd, : 


GERMAN PRIZE LAW AND’PRACTICE. 


THE German Prize Law is in appearance a very fair code which is 
primarily based on the Declaration of London, ‘But the way in which the 
law is applied shows that, whatever Germany may prate in her diplomatic 
Notes about the freedom of the seas, her practice is to strain against 
neutrals every belligerent right, Her paper blockade of the British coasts 


-p 


e.e is a violation of the letter as well as the spirit of international law. Her 
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treatment of neutral vessels carrying alleged contraband violates the spirit, 
if not the letter, of her own law, as well as that of the law of nations. In 
the discussion upon the ratification of the Declaration of London by this 
country two points on which there were grave misgivings were as to the 
exceptional right to destory neutral vessels and as to the destination of 
conditional contraband which would suffice toset up the presumption of 
hostile use. Under’the Declaration the right to destroy only exis 

the yesselis liable to confiscation—+t. e., when more than half the cargo is 
clearly contraband, and when it is impossible to bring the prize into port, 
As to the destination of conditional contraband, it was laid down that a 
presumption of hostile use would exist if the cargo were consigned toa 
fortified place or base of the enemy; but what exactly was a base was not 
determined either in the text or the official commentary, The German 
Prize Court has recently given two decisions in which it has condemned 
Dutch ships carrying foodstuffs to Great Britain, on the ground that the 
port to which the vessel was bound was a base. The decisions show that 
the Germans are as elastic in their treatment of the law of contraband as in 
their treatment of blockade. One vessel, the Maria, was sunk by the 
Karlsruhe last September inthe South Atlantic, while on a voyage from 
America to Liverpool; and the Court held that the neutral owners had no 
right to compensation because the captor was unable to bring the prize 
into a German port, and the cargo must be treated as contraband. The 
second vessel was on a voyage to Dublin, and the Court declared Dublin to 
be a ‘ base,’ and as there was no evidence that the cargo could not be taken 
by the Government, both vessePand cargo were liable to condemnation for 
contraband trading, The etfect of tfe decisioos is to make all foodstuffs on 
neutral ships voyaging to England absolute contraband, because there is no 
British port which might not, onthe same administrative reasoning, be 
termed a ‘ base,’ and the onus of proving in such a case that the cargo would 
not thereafter be taken by the Government is one which cannot possibly 
be satisfied by a neutral claimant. The Germans may retort that this 
country has stretched the law about conditional contraband against neutrals 
trading with Germany; but, as the recent decision of the Presidewit on the 
Kim and allied claims shows, our Prize Court does in every case require 
evidence that the cargo seized has an ultimate destination for the énemy 
forces and Government, and*immense consignments have been released after 
seizure when this condition*was not satisfied. Our Prize Court and its 
officers act always asa judicial body, while the German Prize Court is 
partly manned by administrative officials and acts regularly on administrative 
instructions. If a captured neutral vessel is not destroyed by a German 
submarine, it has little chance of escaping condemnation by a German Prize 
Court on some ex posi facto reasoning, suggested by some political or military 


authority; and that makes all the difference between the two systems.—Jbiq- ~, 
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RECENT ENGLISH ÇASES.. 





CONTRACT—Sale—Negotiable securities—Breach—Measure of da- 
mages. Ina contract for the sale of negotiable securities the measure of / 
damages for a breach is the difference between the contract price and the 
market price at the date of the breach, with an obligation on the part of 
the sellor to mitigate the damages by getting the best price he can at thp 
date of the breach, and the sellor is not bound to reduce the damages, %f 
he can, by subsequent sales at better prices, Jamal v, Moolla Dawood 
Sons and Co, (1915) 32 T. L. R, 79. l 

——— Impossibility of performance —Implied condition—Sale èf 
specific goods—Goods requisitioned by the Grown before delivery and 
before property passed to purchaser—Seller excused from performance 
of the contract. By a contract in writing, made in September, 1914, the 
owner of a specific parcel of wheat in a warehouse in Liverpool sold it 
upon the terms ‘‘ payment cash within seven days against transfer order.” 
Before delivery and before the property passed to the buyer the wheat was 
requisitioned by and delivered to His Majesty’s Government under the 
powers of an Act passed before the date of the contract :—He/d, that, 
delivery of the wheat by the seller to the buyer having been rendered 
impossible by the lawful requisition of the Government, the seller was ex- 
cused from performance of the contract. Jn re Shipton, Anderson & Co. 
and Harrison Brothers & Co?s Arbitration, [r91 5} 3 K. B. 676. 

CRIMINAL LAW—Lvidence— Prisoners in adjoining cells— Conversa - 
tion—Prisoners charged jointly—Sitatemegt by one —Imflication of other 
Admissibility, Where two persons are charged with being concerned in 
the same offence and are put in adjoining cells and the police overhear a 
conversation between them, evidence of the conversation is admissible at 
the trial. ex v. Gardner; Kex v, flancox, (1915) 32 T. L. R. 970 ` 

MASTER AND SERVANT— Contract of service—Breach—Nòtice of 
bréach to subsequent employer—Continuation of employment after ° 
notice of breach of prior contraci—Harbouring —Liability of employer, 
Where a person employed under a contract of service for a term leaves his 
employment, and before the expiration of the term is taken into the 
service of another and in breach of that contract employed by him with 
knowledge thereof, the new employer is liable, to an action at the suit of 
the former. Fred. Wilkins and lei sea v. Weaver, [1915] 2 
Ch. 322. 

NEGLIGENCE—Leaving steam lorry in road—Z nientional PE 
by sragen dec deni -shoi ienie? of negligence—Proximate cause. The 
defendants were the owners of a Foden steam lorry and they used it for 
delivering beer at a public house, Three men travelled with the lorry 
and they left it on the road in such a condition that it could not be set ‘in 


l. 
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motion without removing the safety pin and manipulating the gear, 
reversing, “nd starting levers, While the men were absent for a few 
minutes and were engaged in putting the beer in the cellar, a soldier 
climbed on the lorry and by pulling three levers succeeded in putting it in 
motion with the result that the plaintiff was injured, In an action by the 


. plaintiff against the defendants for negligence, the Judge decided in th® 


plaintiff’s favour, ‘Held, on appeal, that it was no negligence to leave 
upon the road a machine which would not move unless some one inten- 
tionally interferred with it, and consequently there was no evidence of 
negligence, and that even if there was negligence it was not the proximate 
cause of the accident, and therefore the defendants were entitled to 
judgment. Ruoff v. Long and Co., (1915) 32 T, L. R. 82. 

LANDLORD AND TENANT— Agricultural land—Duty of tenant to 
cultivate—Breach—Measure of damages. The duty of a tenant of agri- 
cultural land as declared by the common lawand unaffected by express 
agreement is to cultivate the land in a good and husbandlike manner ac- 
cording to the custom of the country. He is not further bound to deliver up 
the land at the end of the tenancy in a cleanand proper condition, properly 
tilled and manured; nor is he necessarily bound or entitled to leave the 
land in the same condition as when he took it, In case of a breach of his 
duty the measure of damages is the injury to the reversion occasioned by 
the breach. Williams v. Lewis, [1915] 3 K. B. 493. 

MALICIOUS PROSECUTION—Keasonable and probable cause— 


Corroboration—Question Jor gury—Fiat of Attorney-General, In. an 


ction for malicious prosecutién the question whether the defendant 
took reasonable care to inform himself of the facts before he instituted the 
prosecution ought not to be left to the jury unless there is some evidence 
of his not having made proper inquiries; and the question whether the 
defendant honestly believed in the charge which he made ought not to 
be left te the jury unless there is some evidence of the absence of that 


| 
i 


| 


belief. There cannot be an absence of reasonable and probable cause. 


when the Attorney-General has granted his fiat for the prosecution and 
it is not shown that the facts were put before him unfairly. Bredshaw v. 
Waterlow & Sons, Limited, [1915] 3 K. B. 527. 
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Estoppels and the Substantive Law, By ARTHUR CASPERZ, Barrister- 


at-Law, Advocate of the Calcutta High Court, CALCUTTA : Butter- 

worth & Co. (India) Limited, Hastings Street. 1915. Fourth Edition, 

Roy. 8vo. Pages Ixxxiv and 884. Price Rs, 18. 

Pur in common parlance, the subject-matter of this treatise dealg 
with the principles of keeping faith and finality, These are divided inte 
two parts: the one dealing with the doctrine of changed situations, that 
is, with the law of estoppel pure and simple; the other, with the con- 
clusiveness of judgments, decrees and orders, known graphically as res 
judicata, The statutory provisions on the first are to be found ins, 115 
of the Indian Evidence Act; and those regarding the second, ins. 11 
of the Code of Civil Procedure. Each of those principles, of far 
reaching import and significance, has been so much compressed into a 
section of an Act of legislature, that one is apt to lose sight of its 
manifold aspects, if one were to confine oneself to the terminology of the 
section alone. Those aspects as applied to the varying conditions of life 


are exhibited in the course of thirty chapters in the work before us.° 


The topic of estoppel is first examined with a view to ascertain whether 
itis ardle of evidence or a rule of substantive law, and the learned 
author reaches the conclusion that it is really a rule of evidence applied 
as substantive law by Judges. The principle operates chiefly in agency, 
partnerships, negotiable instruments, corporations, patents and trade-marks, 
bailment, sale, tenancy and trust, to eaqh one of which a chapter is 
devoted. Estoppel by deed is treated of in a chapter by itself, The last 
phase of the subject is dealt with under the title of admissions in the 
course of judicial proceedings. The correlated principle of res judicata 
is then examined in detail, Preliminary subjects are first touched upon, 
viz., the relevancy of judgments and the effect of fraud, and the evidence 
necessary to support the plea. The gravitating ingredients in res judicata, 


*viz., matters in issue and personal bars are discussed in enough detail and 


minuteness. The parties and representatives and the competency of Courts 
next receive their due share of attention. The important subjects of 
judgments in rem and foreign judgments in personam merit a detailed 
criticism, The further applications of the doctrine of finality, based 
upon tiie principle of avoiding multiplicity of actions, are illustrated by 
the consideration of the rule ‘of lis pendens. Thus, the scope of the 
treatise under review is as wide as the possible ramifications of the two 
topics treated of. The whole subject is dealt with a comprehensive grasp. 
The learned author has combined learning and lucidity with labour and 
perspecuity. The'work is entitled to rank as an authoritative text-book on 


the law of estoppel, Its neat printing merits a word of praise. j 
., 9 
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The Hindu Law of Marriage and Stridhana. By Sir GOOROODASS 
_ BANERJEE, Kt., M. A., D.L., Ph. D. CALCUTTA : S, K. Lahiri and 
Co. 56 College Street. Fourth Edition. 1915. Roy. 8yo. Pages xxvii 

» and 500. Price Rs. ro. 

THE topic of this work formed the subject of lectures that yhe 
distinguished author delivered in the year 1878 as the Tagore Law 
Professor. The book is now in the fourth edition and has. the rare 
fistinction of being revised for the press by the author himself. 
It would be presumptuous perhaps to say that the lectures are 
worthy of the author, It is certainly superfluous to add that the 
duthor has given us not only a law book but a book of intense literary 
merit as well. Marriage among Hindus is a sacrament. It is attended 
by a complex variety of religious ceremonies and observances; theses 
though modified by custom here and there, have remained mostly unchang- 
ed for centuries. They have been briefly discussed here in so far as they 
bear upon the validity of marriage. The legal consequences of such a mar- 
riage must indeed be far reaching. These consequences are described in the 
course of a single lecture. The rights and liabilities of a Hindu widow are 
equally comprehensive. A Hindu married woman has extensive rights 
over property, which is kaown as her stridhan, It isher peculium which 
is solely hers absolutely. No amount of decrees against her husband or 
his estate can touch this species of property. The law governing stri- 
dhan varies according as itis governed by the Benares, the Maharastra, 
the Dravid, the Mithila or the Bengal school. The principles underlying 
this branch of the law are by ne means easy of comprehension: the rules 
governing devolution of the different kinds of stridhan are overlapping and 
confusing, The tangled maze is here unravelled with a keen insight.| The 
profound learning expended on this treatise has built up for it the reputation 
of a standard work on the subjects with which it deals. The rapidity with 
which its editions have multiplied indicates its popularity. 





The Indian Contract Act. By P. RAMANATHA IYER, B.A. B.L., First? 
Grade Pleader, Trichinopoly; MADRAS: The Law Printing House, 
11 Mount Road. Second Edition, 1915. Roy. 8vo. Pages 141+ 28+ 
1026. Price Rs, 8. 3 


The present volume is a re-issue of the case-noted edition, of the 
Indian Contract Act published by the late Mr. Sanjiva Row in the 
Lawyer’s Companion Series-in 1906. The subject matter has been re-cast 
and much amplied in view of cases that appeared since the date of the 
first edition. The text of the Act is printed separately, The case nota- 
tions are arranged underneath each section of the Act; and they are sys- 
tematically classified. The Index is very exhaustive. This edition is 
useful as indicative of what has beeu written or said on the law of con tract 
in this i t in England. 
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The All-India Civil Court Manual. Imperial Acts, Vol. I. Third 
Edition. By S.E. SANKARA IYER, B.A, B.L., High Court Vakil. 
MADRAS: The Law Printing House, 11 Mount Road. 1915. Roy. 
8vo. Pages xc, 1248 and l. Price Rs. 7. 


The third edition of this useful publication is even more attractive than 
ils preceding editions. There are many other Civil Court Manuals in thes 
field published in different parts of India; but Mr. Sanjiva Row’s ManuaP 
is vastly superior to them all. ‘The Acts here are arranged in the 
alphabetical order of their titles. The first volume embodies titles beginn- 
ing with ‘acting judges’ and ending with ‘limitation.’ A historical memoir 
has been prefixed to each Act. The succinct footnotes call attention to 
pertinent case law and are a model of conciseness. A list of contents of 
each Act has been given here for the first time. The Government of India 
Act (5 & 6 Geo. V, c. 61) which consolidates all the enactments relating to 
the Government of India is appended to the volume. The printing of the 
volume is praiseworthy : and its limp binding is deserving of mention. 


JE 


Indian Decisions (New Series), High Court Reports. Bengal, Vol. I. 
Edited by the Lawyer’s Companion Office, Trichinopoly. MADRAS; 
The Law Printing House, 11 Mount Road, 1915. Roy. 8vo. 
Pages xxviii and 1194. Price Rs. 7. 


THE energetic and enterprising proprietors of the Madras Law 
Printing House have turned their attention to a cheap issue of the High 
Court Reports. These being reports of “decisions by the several Indian 
High Courts since 1862, that is, from the date of their constitution, down 
to 1876, the year of birth of the Indian Law Reports, are fitly incorporated 
into the New Series, Every case is reproduced verbatim: its judicial 
history is carefully traced : and the original pagination is indicated through- 
out. The present series when complete will form a fitting complement to 

ethe J. L. R, reprint and is in every way worthy of the same. 





The All-India Digest, Criminal, Vol. I, By P. RAMANATHA IVER, B.A. 
BL., First Grade Pleader, Trichinopoly, and P. Harr Rao, Vakil 
High Court, Madras. Mapras: The Law,Printing House, 11 Mount 
Road, Second Edition. 1915. Roy. ae aoe xxxv and cols. 2676. 
Price Rs. 8. 


Tuns is a second edition of the Criminal “Digest which wag originally 
projected and prepared by the late Mr. Sanjiva Row. It digests cases 
from the year 1836 down to the year 1915. The first volume certains titles 
from A to E; the names of cases have been inserted here for the first 
time, This ought to lead to a greater precision in reference, The 
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arrangement of titles and sub-titles and the variety of cross-references are 
all what c£n be expected and leave nothing to be desired. 





The All-India Civil Court Manual—Local Acts: - 
(1) United Provinces of Agra and Ondh. By S. KUMARASWAMY 


596. 

(2) Central provinces. By the Lawyer’s Companion Office. 1915. 
: Roy. 8vo. Pages 284, 

Published by the Law Printing House, Mount Road. Madras. 

THE publication of local Acts for the United and Central Provinces on 
the lines of the Imperial Acts ought to be of immense value to the profes- 
sion and the public within those provinces. The case-notation on the 
former is prepared from the Allahabad and Oudh Reports, and that in the 
latter is drawn from the Central Provinces and Nagpur Law Reports. The 
text of the Acts is printed with every regard to punctuation in the 
Government edition. The Index at the end is very serviceable. 





Tripathi’s Diaries for 1916 

These Diaries are issued in three sizes. One is valued at fourteen 
annas; and the other is sold at ten annas. Both are bound in red leather 
paper and the edges are gilt. Their whole make is very attractive. The 
third size is priced at eight annas: it is compact and neat, 


IYER, B.A., B.L. Second Edition 1915. Roy 8vo. Pages lvi and: 
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SECTION 205, CRIMINAL PROCEDURE CODE. 





By DOWLATRAM BULCHAND M. A. LL. B. 


T Criminal Procedure Code contains a useful provision that permits 

Magistrates to dispense with the personal attendance of accused persons 
in certain cases. Section 205 ofthe Code lays down that whenever a 
Magistrate issues a summons, he may, if he sees reason so to do, dispense 
with the personal atvend ance of the accused, and permit him to appear by 
his pleader. The section, as it stands, suggests that it is only when a 
Magistrate has issued a summons in the first instance for the attendance 
of an accused person that he can exercise the discretion of dispensing with 
the personal attendance of that person under it. .How this limitation on 
the power of a Magistrate has worked,in practice is the burden of this 
article, 

There is no doubt that even in cases where a Magistrate is permitted 
to issue a warrant in the first instance, he has power under s; 204 of the 
Code to issue a summons only. It is also clear that the application of 
s, 205 is not limited to summons cases only, but it extends to all 
cases in which a Magistrate may issue a summons. Thus, in cases where” 
the Schedule of the Criminal Procedure Code provides for issue of a 
warrant. as the ordinary process, a Magistrate can dispense with the 
personal attendance of the accused if he has, in the exercise of his discre. 
tion,"issued a summons in the first instance. The case of Basumoti Adhi- 
harini v. Budram Kaliia() is an authority in point. But can a Magistrate, 
act under this section if he has happened to issue a warrant in the first 
instance? Cana Magistrate exempt from personal appearance in Courta 
person who has once been brought before him as an accused person under a 
warrant issued by him? These are questions that require some discussion. 
As the section is worded, it would appear that, strictly speaking, a Magistrate 


(2) (1894) I. L. R, 22 Cal, 588, 589, r 
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* cannot, in sugh cases, exercise the discretion otherwise vested in him by 


4 


its provisiong. "he words, “ whenever a Magistrate issues a summons,” are 
{itz clear and in no way ambiguous to admit of any different interpretation. 

«Cases, however, have arisen where a Magistrate has issued a warrant 
in the first instance and therefore refused to allow the exemption in 
consequence of these wordsin the section, and the order has been set 
aside by the High Coyrts as Courts of Revision. In the province of Sind, 
al$o, there have been such cases. The first case that came up before the 
Ju cial Commissioners was that of Imperator v. Mussammat Jannat). In 
that case the Magistrate issued bailable warrants against some ladies, who 
subsequently were found to be pardanashin ladies, as accused, but before 
the warrants could be executed, they applied, through their pleader, to the 
Court for exemption from personal appearance. The Magistrate refused 
the application, on the ground that he had no power to entertain it as he 
had not issued summonses in the first instance. The matter was taken to 
the Court of the Judicial Commissioner, in revision, and that Court held 
that as the Magistrate could, under s. 75, cl. 2, of the Code, have cancelled 
the warrants and issued summonses again in théir place, the Magistrate 
may do so and thus exercise the power vested in him under s. 205 of the 
Criminal Procedure Code. A similar case came up before the Chief Court 


or the Punjab where the section under discussion was similarly interpreted (2), ` 


It will be noted, however, that in the above two cases the warrants 
issued by the Magistrate had not been executed yet, and so the procedure 
of cancelling the warrants already issued and issuing summonses in their 
place,- was advised to meet the difficulty. But cases subsequently 
came to notice, where warrants had been already executed and 
pail-ponds even entered by the accused persons in pursuance of the 
endorsements on those warrants, and necessity of exemption from personal 
appearance of the accused persons in those cases was made out. A case 
of this kind came up before the Court of the Judicial Commissioner in Sind 
find the provisions of s. 205 were applied by that Court by a curious process 
of reasoning: Crown v. Mussamat Zulekhan(s). The accused in 
that case had even appeared in Court in compliance with the bail-bonds 
xl personally apphed for exemption from appearance in future under 
s. 205. The Magistrate refused their request holding that he felt debayred 
ky the provisions of s. 205 from granting it, as he had issued warrants in 
the first instance. The learned Judicial Commissioners took ‘upon 
themselves to discharge the, accused from their liability under the 
bail-bonds and allowed their appearance before the Magistrate by a pleader. 
The reasoning on which their order was based was shortly this: True, 
s. 205 gives the power only in cases where summons has been issued against 
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the accused, but the present case is one where the Magisf'@te in the exercise 
of a wise discretion should have substituted preety a warrant, and « 
since he has erred in this, his error should not deprive tke accused of the 
benefits that the provisions of s. 205 may haye otherwise Allowed himwnd 
in such a case the maxim Quando plus fit quam fierm debet videlur 
etium illud fieri quod faciendum est applies. The Magistrate, on 


discovering his mistake, could make an order discharging the bail bong. j 


and directing the major process of warrant to take eleta 207 
process of summons, and then exercise his powers under 8. 205. l 
With due deference to the learned Judges, it must be remarked 


that the whole reasoning is fallacious. Where a Magistrate - can, - 


under the law, issue a warrant, he cannot be said to have erred 
in law if he issuesit and does not choose to exercise the discretion 
vested in him under the provisions of s. 204. If he does not err 
in law, the issue of warrant cannot be said to be void, or -even improper or 
in excess of authority, and the maxim referred to above can--have nô- appli- 
cation, for the maxim means no moré than that the greater contains the 
less, and when more is done than ought to have been done the act should 
be valid for that part that ought to have been done and void as regards 
the excess. The learned Judges, in the course of their order, stated as an 
analogical case one where a Magistrate issues a warrant only by inadver- 
tance in case of a complaint under s. 352 of the Indian Penal Code where, 
according to law, a summons must ordinarily issue in the first instance. 
But the analogy between this case and that which came up for decision 
before them is not so apparent as rather the difference between them, for 
in one case the Magistrate clearly exceeds his powers and in the other he 
clearly does not. ; 

In a later case Crown v. Mussamat Bachal C) the same view was 
taken. But the order was based on the ground that the Magistrate should 
not have issued a warrant until satisfied that the complaint was not made 
for the purpose of harassment or vexation. Now, even as regards this 
reasoning I would respectfully point out that a Magistrate is expected not 
to issue.any process until he is satisfied as to the truth of the allegations 


, made in the petition of complaint, and when he does so, it has to he 


prestimed that he has satisfied himself on that point. Thus, again, the 
action, of the Magistrate could not, in the case before them, have beer 
properly characterised as one in excess of hie legal authority. 

There is not the least doubt that: in so holding the chief 
desire of the learned Judges was not to exclude the accused, who were. all 
females, from the benefit of s. 205. And, indeed, it is very hard that accused 
persons can be exempted from personal appearance in Courts only when a 
Magistrate issues a summons and in no case where a Magistrate could 


j (1) 7 8, L, R. 161. 
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have issued a su 
to issue a yarranį, 


The same ifficulties would arise in the case where accused are sent 
up for trial before a Magistrate by the Police. 


ons but for some reason or the other he has happened 


The reméqy, however, does not lie in forced reasonings framed to 


meet the difficulties of each case but rather in amending the provisions of 


hernaRpesis to be no reason why the application of the provisions with 
regard to exemption of accused persons from personal appearance in a 
Court be restricted only to cases where a Magistrate issues a summons for 
their attendance. The omission of the words “ whenever a Magistrate 
issues a summons” from cl. 1 of the section will have the effect of 
extending its application to all the deserving cases. 
The amendment of the Criminal Procedure Code is under contempla- 
tion and it might as well be considered if this section may not also be 
amended to the above effect. 


PREVIOUS CONVICTION. 
( Continued ). 





V. P. MAHADEVA IYER, B.A., B.L. 
Vanit, TiseveLLY Brings. , 

N England proof of previous conviction is allowed to be given in 
| reply in certain cases only. The Previous Conviction Act, 1836,6 & 7 
Will. IV, c. 3, enacts that, if upon the trialof any person for any sub- 
sequent felony not punishable with death he shall give evidence of his 
good character, it shall be lawful in answer thereto to give evidence of his 
conviction for a previous felony and by the Larceny Act, 24 & 25 Vic. 
c. 96 and the Coinage Offences Act, c. 99 as regards cases to which those 


Acts apply). 


(d). The last case in which previous conviction is admissible as a, 


fact in issue or relevant is under s. 8 of the Indian Evidence Act as 
showing motive. A is charged with theft and with having been previously 
convicted of theft. The previous conviction is relevant as a fact in issue: 
Lakshman v. Amrit). A is tried for the murder of B. The fact that B 


* prosecuted A for libel and*that A was convicted and sentenced is relevant 


under s. 8 as showing the motive for the fact in issue: The Queen v. Fon- 
taine Moreau(3) and Krishnasami Ayyangar v. Rajagopala Ayyangar (4): 
An action without a motive would be an effect without a cause and 
as the particulars of external situation and conduct will in general correctly 
denote the motive for criminal action the absence of all evidence for an 


(a Encyclopaedia of the Lows of England. (8) (1848) 11 Q. B. 1028, 
(2) (1900) I. L. B. 24 Bom. 591, 2 Bom. L, R. 886, (4) (0894) I. L, B, 18 Med. 73,77 a 
9 
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inducing cause is reasonably regarded where the fact is doubtful, as 
affording a strong presumption of innocence. Hence proper proof of motive 
may induce the Court to presume the guilt of the accused. 

(N.B. In all these cases (B. C. and D) evidence of previous conyic- 
tion may be adduced in the course of the trial itself and not after the 
accused has pleaded guilty to, or been convicted of, the subsequent 
offence. | 


e ® 

Hitherto we have been dealing with the relevancy of the previos 
conviction of the accused. The proof of the conviction ofa witness 
does not interfere with the admissibility of his evidence but merely 
depreciates its credibility. The evidence becomes what is called “ tainted 
evidence” to act upon which strong corroboration will ordinarily be 
required(3). Of persons deemed by the common law to be incompetent 
as witnesses and who were, therefore, not to be allowed to give evidence 


upon a criminal prosecution may be mentioned those whose crimes had. 


rendered them infamous. Before the passing of the Statute 6 & 7 Vic. 
c. 85 persons convicted of treason, felony, piracy, perjury, forgery or any 
other species of crimen faligi such as conspiracy and the like were not allowed 
to give evidence. Formerly it was the general opinion that standing in 
the pillory for any offence or undergoing any other species of infamous 
corporal punishment incapacitated a man from beinga witness. But it 
was afterwards settled that it was the infamy of the crime and not the 
nature or mode of punishment that destroyed the competency and there- 
fore though a man had stood in the pillory for a libel or for seditious words 
or the like he was not thereby disabled frqm being a witness. So outlawry 
in a civil suit did not render aman incompetent as a witness, nor a con- 
viction for keeping a gaming house. Nor had the commission of any 
offence that effect unless the party had been actually convicted of it. A 
pardon also of any of these offences had the effect of restoring competency 
in as fulla manner as if the witness had never been convicted except in 
two cases, conspiracy or perjury and so had the endurance of the punish- 
* ment upon a conviction for any felony not capital or for any misdemeanour 
except perjury or subornation of perjury‘), But now by the Statute 6 & 
7 Vic. c. 85, S. I no person offered as a witness shall be excluded by reason 
of incapacity from crime from giving evidence on the trial of any crime 


before any judicial officer, although such person may have been previ- , 


ously convicted of any crime. 

Having thus seen when previous conviction becomes relevant in a 
criminal proceeding we shall now advert ‘to the various methods, by 
which it may be proved. 

B. Proof.— Previous conviction may be proved— 


(1) Best on.Evidonce, (2) Archbold’s Pleadings, p. 245, 


+ 


ia 


i 
N 


"30 THE BOMBAY LAW REPORTER. [ VOL. «XVII. 


(1) by confession by the accused himself > 
£2) by oral evidence of witnesses ; and 
(3) by documentary evidence such as document from Jail-keeper, 
Court records, etc. i 
(1). As regards confession: it forms the very best proof. But it many 
atime happens that the accused ignorant of law may confess .to a 


ə previous conviction without caring for what offence it relates to. The 


e question that is invariably put to the accused is “have you been previ- 
ously convicted?” and if the answer is ‘yes’ the Judge should not be satisfied 
with it but should elicit from him whether he has been convicted of such 

eand such an offence and whether he has been convicted of the offence 
with three years imprisonment or more so that the offender may be 
brought under s. 75 of the Indian Penal Code. Accused persons ignorant of 

‘Le privileges afforded to them by law may believe that conviction in every 
case has the same effect. Itis the imperative duty of the Magistrate or 
_ Judge, therefore, to ascertain whether in confessing the accused really 
understands the provisions of law. 


(2). Absolutely little reliance can be placed upon oral evidence. ‘of 
previous conviction. The Judge or Magistrate should never, acting upon 
it, believe in the fact of previous conviction unless he is assured of it by 
positive proof and unless he is satisfied that there is no room for reasonable 
doubt. The circumstances which tend to the way in which the witnesses 
testify to the fact of previous conviction warrant, as Field observes(2): 


“The assamption by the Judge that they may not be speaking to the truth, Witnesses 
come generally from the same village and perhaps are personally known to one another. 
They travel together on foot to the Court and to beguile the tediousness of their journey 
they enter into conversation and each tells all he knows about the subject of the journey 
for the benefit of others, Arrived at the town where the Court is situate they sit under 
some big trees surrounding the Court-house waiting to have their testimony recorded and 
still discoursing of what they have got to say and how tosay it. The Vakil comes to 
their assistance in time and warns them of the danger of gcing before the Judge 
unprepared. He makes such additions and improvements in the story which they have 
already been drilled in and which they are ready to vomit before the Court, in order 
to render the whole evidence conformable to what, in his opinion, it should beand 
impresses npon them the danger to the case if they should differ from each’other in the 
smallest particular. Thus fully equipped the witnesses enter into the Court-room when 
called, get into the box, take the usual oath and pour out even before they are questioned 
what all suppose to be ‘ the tru4h, the wholo truth and nothing but the truth.’ , 


It will not be surprising,that under the circumstances just described 
there is ample room for the Judge to deceive himself and to take-as gospe] 
the declarations made by these lying witnesses. If instead of allowing the 
witnesses to tell their tale in the language which has been put into their 
mouth, the Judge take them in hand himself or have them takenin hand 
by a competent pleader and interrogate them he can at once find out how 
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(1) Field on Evidence. p. 71, 
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much mendacity lies concealed in what they say. There are sothe witness- 
es who do not yield even to such cross-examinations. In such*cases the 
Judge unless he believes in the veracity of their statements cannot but give 
them their due, 

(3). The usual method of proving a previous conviction is by docu- 
ments. In England it is proved by a certificate of the conviction or in 
the case of a summary conviction by a copy thereof and the identity of the® 
accused with the person named therein as proved by a’ warder who had him 
in custody. 

Section 511 of the Criminal Procedure Code mentions two methods of, 
proving a previous conviction. 

(1). By an extract certified under the hand of the officer having the 
custody of the records of the Court in which such sentence was had 
to be a copy of the sentence or order, or 

(2). By a certificate signed by the officer in charge of the jail in 

“ which the punishment or any part thereof was inflicted or by 
production of the warrant of commitment under which the punish- 
ment was suffered, together with, in each of such cases, evidence as 
to the identity of the accused with the person so convicted. 

If the records above-mentioned are not available previous depositions 
of the accused himself or the uncontradicted depositions of witnesses as to 
the fact of his previous conviction, in any Court of competent jurisdiction, 
may be put in and the Judge may rely on them. The identity of the 
person is very important. The Judge cannot be guided by mere names as 
in India especially among the low classes thare are many people who bear 
the same name. If identity is not properly established documentary 
evidence can be of no awail. 

In Germany, (1) sometime ago, any person who was convicted of 
crimes and was sentenced to six months imprisonment or more was 
branded with red-hot ironand the letter ‘C’ to mark that he was a 
convict was impressed upon his person somewhere near the right-arm-pit, 
This mark enabled the Courts to ascertain easily without any other proof 
whether a person was previously convicted or not. This system of 
branding has been abolished and a previous conviction is now proved only 
by recowls. In other countries also similar systems prevailed once, but all 
of them now adopt the English practice. ° 

C. Effect.—The principal object of punishment being the prevention of 
offences if the sentence already borne by the offender has had no effect in 
preventing a repetition of his cime and the previous conviction is therefore 
insufficient as a warning, the Courts are authorised to inflict-an enhanced 
punishment on him for any subsequent offence provided the conditions 


an 


(2) Han’s Criminology. 
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mentioned if s. 75 ofthe Indian Penal Code are satisfied, Thus proof of 
previous conviction may makea person liable for enhanced punishment, 
Courts always look upon a person convicted of a‘crime with great suspi- 
cidn and if he is subsequently charged with an offence the onus will be 
cast heavily upon him to prove his innocence, But there is one difficulty, 
A man with several previous convictions is singrlarly liable to be the victim 
Qf a false case and itis easier to obtain a conviction and a heavier punish- 
ment against such a man, These are facts well-known to the people and 
. they are likely to take advantage of them. Courts should be on their 

guard against being abused by such procedure. They should discard from 
their mind for the time being the fact of the previous conviction and 
proceed independently with the trial of the new offence. If found guilty, 
evidence may be taken regarding previous conviction and the Judge may 
pass any sentence which he deems fit under the circumstances of the case. 

(3). Previous conviction affects, as we have said, the credibility. of 
evidence. Hence evidence of previous conviction of witnesses, though 
admissible, renders them unworthy of any regognition by the Court, 
These are some of the effects of previous conviction. 

D. Bar to subsequent triai—When brought to the Bar and arraigned 
the prisoner either confesses the charge or remains silent or does not 
answer directly to the charge which may be entered as a plea of not guilty 
or raises , special pleas or pleads generally that he is not guilty. 
One of the special pleas that usually occur in practice is the plea of 
“previous conviction.” This plea is based on the well-known maxim 
nemo debet bis vexari pro una’ ct eadem causa, a man should not be 
twice vexed for the same cause. It has been an established principle in 
England and in India that a decree or sentence of a Judge is binding and 
in general unimpeachable by litigant parties. 

Before 6 Geo. IV, c. 25, a man convicted of a clergyable felony and 
who had prayed the benefit of clergy might plead such conviction and 
prayer of clergy in bar of any subsequent indictment either for the felony 
of which he was convicted or for any other clergyable felony committed 
by him previous to his conviction. This-Statute restricted thetbenefit of 
the allowance of clergy to the charge upon which it was allowed and now 
previous conviction can only be pleaded in bar of any subsequent. indict- 
ment for the felony of which the defendant had previously been convicted, 
The 7 & 8 Geo. IV, c.28, s. 6, abolished the benefit of the clergy in all cases 
of felony (1), Till 1872 sumimary proceedings before Justices of Peace did 
not bar a further trial. But the Statute 42 & 43 Vic. c. 49 allows such 
pleas of previous conviction even in cases where an indictable offence has 
been dealt with summarily. 


(1) Stephen’s Laws of England, 
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The Indian law is similar and is contained in s. 403 of the Criminal 
Procedure Code, which says: ; 


“ A person who has once been tried by a Court of competent reiii for an 
offence and convicted ... of such offence, shall, while such conviction ... remains 


in force, not be liable to be tried again for the same offence nor on the same facts for any 
other offence.” 


Previous conviction may be proved by records gfthe Court in which 
the conviction was had or by a certificate from the warder ofthe jail 
wherein the prisoner was kept in custody, together with the identity of 
the person. In England by s. 44 of the Offences Against Persons Act, 1861 
a person brought before the Justice of the Peace for assault or battery may, 
if convicted, obtain a certificate of such conviction and this will release him 
from all further proceedings for the same cause. If the information is 
dismissed the Magistrate must, if required, give a certificate of the order of 
dismissal to the defendant and this will be a bar to a subsequent informa- 
tion or complaint for the same matter against the same person. In India 
the dismissal of a complaint cannot be pleaded in bar. 

In order that a prevtous conviction may operate as a bar certain con- 
ditions must be satisfied : 

(1). The previous conviction and trial must have been by a Court of 
competent jurisdiction. So if the offence is tried by a Court without juris. 
diction the proceedings are void under s. 533, Criminal Procedure Code, and 
the offender is liable to be retried under s. 403. 

(2). The offence for which the prisoner has been convicted and the 
offence for which he is subsequently tried must be substantially the same 
and based on the same facts. If the offences were so distinct that the 
evidence of one will not support the other it is inconsistent with reason to 
say that they were so far the same that a conviction of one shall be a bar 
to a prosecution for the other, A istried upon a charge of theft asa 
servant and convicted. He cannot afterwards be chafged upon the aie 
facts with criminal breach of trust. 

A is tried for causing grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable homicide. 

So also upon a charge of dacoity the Magistrate having split up the 
charge convicted the accused of rioting, using criminal force and mis. 
appropriating the property of a deceased person. On appeal, the Sessions 
Court reversed the conviction holding that the offence, if any, was dacoity 
but that the facts alleged being incredible’ there was no need to order a 
committal, The complainant, therefore, lódged a fresh complaint of dacoity 
based on the same facts. It was held that the judgment of the Sessions Judge 
was no bar to further proceedings: Virankutti v. Chiyamu). There 
must be a final verdict. The proceedings in a trial are brought to a close 
only by the verdict of the Judge. . 





(a) (1884) I Ly R. 7 Mad, 557, .e 
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. So if these conditions are satisfied the prisoner is at liberty to plead 


previous conviction as a bar to subsequent trial, 

-eConclusion.—Such is the law of previous conviction. In theory, the 
Indian law may be said to be almost perfect, the codifiers of law having 
made ample provisions for the proper elucidation of the subject-matter. 
But some difficulty is often felt by the Judges in applying the law in 
practice and the suggestions made in this article may go 
a great way in lessening that difficulty. Above all, they should bear in 
mind that as the accused must be condemned only according to law no 
privilege to which he js legally entitled shall be denied to him, 


GLEANINGS. 





DISSOLUTION OF CONTRACT WITH AN ENEMY. 


THE theory that an executory contract with an alien enemy is only 
suspended until the return of peace has, we presume, been definitely 
‘disposed of by the considered judgment of the Court‘of Appeal last week 
in Zinc Corporation v. Hirsch. The principle that such a contract is 
dissolved was emphatically affirmed by the Court, as it had been in the 
same case by Mr. Justice Bray. Whether, indeed, if the contract itself, 
provides that it shall only be suspended in the event of war, the parties 
will be bound to perform it when hostilities have come to an end, isa 
question which, notwithstanding the wording of the particular agreements 
the Court did not find it necessary to decide. For although the contract, 
as construed by the Court, provided that deliveries were to be suspended 
during war, its operation in other respects was not suspended, and 
therefore, as there were rights under it, the exercise of which had become 

‘illegal, they held that it had come to end. Mr. Justice Bray did express 
the view that if the parties have expressly stipulated that the contract 
shall be‘suspended during war, it will revive in accordance with their 
agreement; and we think that this view does not;conflict with considerations 
.of public policy. But the terms of the contract may be such that even in 
this case public policy may demand its dissolution. The contract in 
question provided for the sale by the plaintiffs to the defendants of their 
whole output of zinc concentrates. They had bound themselves not to sell 
to any other persons, and to ‘preserve their output for the defendants for 
delivery when force majeure ceased to operate. Lord Justice Swinfen 
Eady said that the result of the agreement would be to enable the defend- 
ants, on the conclusion of peace, to resume their trade as speedily and-in 
as great volume as possible, and so to diminish the effect of the war. on 
the commercial prosperity of the enemy country which it was the object 
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of this country during the war to destroy, We doubt whether a contract 
can be impeached on the ground that it will promote the prosperity of the 
enemy after the war has ended. The alien enemy has then become an 
alien friend. The learned Lord Justice seems to us to be on surer grownd’ 
when he points out that the agreement was opposed to public policy 
in that its effect was to prevent the resources of the country from being 
developed, labour from being employed, and the value of the minerals frem 
being realised during the war. In the paramount interest of the State such 
an agreement needs to be terminated.— Law Journal. | 





CONFLICTING DIRECTORATES. °. 


A CONFLICT between competing bodies of shareholders for the 
appointment to vacant directorships, which carried with it the control of 
the affairs, of a private company came recently before Mr. Justice Peterson 
on a motion for an interlocutory injunction, with a cross motion for stay of 
proceedings on an arbitration clause in the Articles(Marks & Spencer 
(Lim.) and Others v. Chapman). The defendant, who was the chairman 
of the company, had excluded from a poll at a general méeting called to 
determine the question of the appointments 608 votes tendered by proxies, 
on the ground that the instruments of proxy (each of which bore a 1o s. 
stamp) were to vote ‘at any ordinary or extraordinary general meeting of. 
the company,’ and not at the particular meeting at which the proxiés were 
tendered—with the result that the appointments favoured by the plaintiffs 
were lost and the management left in the hands of the other set of directors. 
The chairman’s ruling was based on one of the Articles, which provided, in 
the common form, that ‘any instrument applying a proxy shall, as nearly 
as circumstances will admit, be in the following form,’ the form being 
applicable for voting only at one particular meeting.—Jdid, . 





BETTING BY AUTOMATIC MACHINE, 


THE law is in such a tangle where modes of betting and gambling have 
to be differentiated from games of skill that the recent decision of the 
Divisional Court in Peers v. Caldwell might equally well have been decided 
the other way. As a matter of fact Mr, Justice Lush dissented,. the 
majority consisting of Mr. Justice Ridley and Mr. Justice Avory. The 
defendant had in his shop at Liverpool an autômatic machine which was so" 
constructed that by putting a copper coin fn the slot a person was able to 
manipulate a handle and guide a ball within the machine ; if it fell into one 
particular slot as the result of his guidance he got a check out of the 
machine which entitled him to make a small purchase in the shop. Is. such 
a machine a game of skill, which is not forbidden by law, although played 
for a stake, or isit a game of chance, which is forbidden when so played? 


ee, (Gaiming- House Act of 1854, S. 4). Again, supposing it to be a game of ’ 
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skill, is the purchaser’s conduct in essence a ‘bet,’ in which case the 
k \ " keeping open of a house for purposes of allowing persons to resort there 
ang bet is in contravention of the Betting Act, 1853? The Magistrate held 
° that the game in question was one of skill, a point already covered by 
>` authority in a similar case (Pessersy. Catt, 29 T. L. R. 381), and he, 
therefore, refused to convict under the Gaming House Act. But he held at 
the same time thatthe Betting Act, 1853, drew no distinction between 
betting on games of skill and betting on games of chance; in either event 
the keeping open ofa house for the purpose of permitting such bets is an 
offence under ss.1 and 3 of the Act. He, therefore, convicted the 
defendant under the Betting Act, and this view the majority of the 
Divisional Court up-held on case stated. Had the automatic machine 
provided a game which was purely one of chance, of course a conviction 
under the Act of 1854 would also have been possible (Fielding v. Turner, 
{1903] 1 K. B. 867). There are, in fact,a number of decided cases 
affirming the illegal character of automatic machines where the game does 

not inyolye any element of skill.—Jdid ° 





i BLOCKADE AS A MEANS OF WARFARE, 
THE Government statement on blockade comes at an opportune 
° moment,’ because, under stress of the growing indignation in neutral 
countries against the killing of non-combatants by airship raids and 
submarines, the German Press has again begun to protest, as a counterpoise, 
against the illegality of a form of warfare which is ‘aimed at the lives of 
children and of the weakest and most helpless.’ It is therefore necessary 
to point out that all such contentions are entirely misplaced and erroneous, 
A clear recognition of the foundation upon which the law of blockade rests, 
e and of its recognised legality ‘as a weapon of warfare, will show this, 
Blockade is,in relation to sea warfare, what siege is in relation to land 
" warfare. The legality of siege has never yet been called into question. In 
essence, it has the same end as blockade—the surrender of a certain place 
by the application of the pressure of want, the pressure being extended 
to all equally, of whatever age or sex, whether combatants or non. 
combatants. As early as the time of Grotius, the assimilation of blockade 
e to` siege was completed, the only difference consisting in the fact that a 
siege affects only the belligerents concerned, while a blockade ‘affects 
neutrals as ‘well, An attempt was made at one time by some not 
uninfluential inter-national lawyers to distinguish between a strategic block- 
ade, where the investment of the enemy’s coast coincided with an attack 
by land, and a commercial blockade, having as its object solely the 
interception of commercial intercourse, This attempt failed, and the 
legality of both forms is now universally admitted. Any comparison, 
therefore, between the killing of non-combatants and the exercise of e me 
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economic pressure in the form of blockade is idle ; first, because the law 
permits one and does not permit the other, and, secondly, becatise there is 
no such thing in war as murder by starvation, as blockade merely weakens 
resistance and induces surrender. In other words, it allows of an alternative, 
while the killing of non-combatants by air-raids and submarine attacks does 
not. In strictness the effect of a blockade is to intercept all intercourse 
with the enemy in the same way as a siege does. Nb distinction is made 
in either case between articles which may be of military use and those 
which may not. Hence it follows that even hospital stores can in law be 
seized, on the usual condition that the consignor knew of the blockade ; 
although if there were no blockade they could not be treated as 
contraband. That international law recognises even this extreme measure 
is a sufficient reply in itself to the false analogy attempted to be set up by 
the German apologists between their methods and the English —Jdid. 


RECENT ENGLISH CASES. 


ALIEN ENEMY—Contract—lmplied Basis of—Tenancy, of House 
Tenant an Alien Enemy—Aliens Restriction Order—Tenant prohibited 
Jrom residing in Disirici— Liability for Kent. The plaintiffs before the 
outbreak of the war let to the defendant, an Austiian subject, a residential 
flat at W. for a term of years. By the teims of the agreement the defend- 
ant was not to assign or underlet the premises without the lessors’ license, 
such license not to be unreasonably withheld. On war breaking out the 
defendant became an alien enemy. By an Order in Council ahen enemies 
were prohibited from residing within certain specified areas, including W, 
In an action to recoyer rent accrued due in respect of the flat since the 
date of the Order :— Held, that it was not the basis of the contract of 
tenancy that the defendant should continue to be allowed by law to inhabit 
the flat in person ; that the Order consequently had not the effect of extin- 
“guishing the tenancy ; and that the defendant was liable for the rent. Zon- 
don and Northern Estates Company v. Schlesinger, [1916}) 1 K. B. 20. 


CARRIER—JLurniture Remover— Whether liable as an Insurer— Pers 
son exercising a Public Employment, The plaintiff employed the defend. 
ant, a furniture remover, to remove his furniture*irom one town to another: 
The defendant never carried furniture for a custome: without fist giving an 

estimate. Accordingly he went to the plaintaff’s house and, having inspect: 

ed the furniture, agreed.upon the price of the removal. Bey ond fixing the 
price nothing was said as to the terms of the removal. While the goods 
were in course of carriage on the defendant’s lorry a fire broke out among 
them whereby they were damaged. The fire was not the result of any 

e e megligence on the part of the defendant. lt was admitted that the defend- 
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ant was not a common carrier, but the plaintiff claimed to recover the 
amount oœ his loss -upon the ground that the defendant in carrying the 
goods was a person exercising a public employment, and as such impliedly 
tgok upon himself the liability of a common carrier :— Held, that upon the 
above facts there was no evidence upon which it could be found that the 


defendant had taken upon himself that liability. Watkins v. Cottell, [1916] 
eI K. B. ro, : 


HicHway—Muisance—Negligence—Repair.of gas main— Danger- 
ous act—Fire and molten lead on land adjacent io highway—Injury to 
child. Workmen employed by the defendants, a gas company, for the 
purpose of carrying out repairs toa gas main in a highway placed a fire 
pail, on which wasa ladle containing molten lead, on unenclosed land 
adjacent to the highway. The plaintiff, a young child, was playing with 
other children near the fire when a passer-by accidentally knocked over 
the fire pail, and the molten lead was spilled onthe plaintiff, causing her 
injury. In an action by the plaintiff to recover damages the county Court 
Judge found that the defendants were guilty of negligence in leaving the 
fire unattended and unguarded with the kngwledge that it was surrounded 
by children and that it was being used for molten lead :—Ae/d, that there 
was evidence on which the County Court Judge could find that the defend- 
ants were negligent; and that the defendants were also liable on the 
ground that what they were doing was a nuisance in that it was dangerous 
unless precautions were taken to guard persons using the highway from 
the danger. Crane v. South Suburban Gas Company, (1916) 1 K. B. 33. 


MARRIAGE— Breach of promise—Iliness of plaintiff at Date fixed 

Jor marriagc—Defence of iliness—Onus of proving that she was fit to 
marry within a reasonable lime aflerwards— Keascnable ground for 
believing plaintiff to be unfii, Where the plaintiff in an action for breach 
of promise of marriage was admittedly in such a state of health on the date 
fixed for the wedding as to be unfit to marry, and was therefore not ready 
at that date to many the defendant, the onus lies upon the plaintiff of 
_ proving that she was ready, that is to say, fit, to marry the defendant 
within a reasonable time thereafter; but slight evidence is sufficient to 
discharge this onus. The fact that the defendant honestly and onreasone 
able grounds believed thgt the plaintiff was unfit for marriage is no defence 
to an action for breach of promise of marriage if the plaintiff was not in 

act unfit. Jefferson v. Paskell, [1916] 1 K. B. 57. 


PRINCIPAL AND SuRETY—BSond for due performance of coniraci— 
Litigation belween parties to contract—Contractor ordered to pay costs— 
Liability of surety. A contractor entered into a contract with the plaint- 

Iffs for the execution by him of certain works. The contract did not 
contain any agreement by the contractor that, in the event of litigation, , 
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arising between him and the plaintiffs in connection with the peformance . 
of the contract and of his failing in that litigation and being ordered to pay 
the costs, he would pay them. The defendants, as sureties for the contract 
or, gave a bond to the plaintiffs conditioned for the due performance by 
the contractor of his contract. Litigation having arisen between thé 
plaintiffs and the contractor as to the performance of the contract, judg- e 
ment was given against the contractor and he was ordered to pay the costs. ° 
The plaintiffs sued the defendants on their bond for the amount of the 
costs :— eld, that, as the liability of the contractor to pay the costs 
arose not under the contract but under the judgment, the defendants were ° 
not liable. Hoole Urban District Council v. Fidelity and Deposit Com- 
pany of Maryland, [1916] 1 K. B. 25. 


PRIZE CourRT—Cargo and Pladgees—Consignees under Bills of Lad- 
ing—Ownership—Bounty of Crown—Power unimpaired by Civil List 
Acis— Civil List Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 28). The Prize Court 
does not recognize the claim of a pledgee of cargo seized as prize, the legal 
ownership of which was at the time of seizure in an enemy subject, and 
this rule applies to a pledgee®who is holder of té bills of lading and is 
named therein as consignee of the cargo. In determining national character 
legal ownership is the sole criterion, The power of bounty which the 
Crown was accustomed to exercise by way of redregs of hardship to subjects 
or neutrals from decrees of the Prize Court exists {unimpaired by the Civil 
List Acts. The“ Odessa.” The“ Woolston” [r16] A. C. 124. 


Enemy cargo in British Ship—Ouibreakt of hosiilities— Diversion 
to British Port—Part cargo discharged into oiltațjiks— Liability to seizures 
A cargo of petroleum oil in bulk, owned bgy a German company, 
was shipped at a neutral port on board a Writish vessel bound for 
Hamburg. The vessel reached the English hannel after the out- 
break of hostilities between Great Britain and “Gemany and was diverted 
by her owners to Purfleet, where, under their orders, s ne proceeded 
charge the oil into tanks on shore. When the larger p 
been so discharged the whole cargo was seized as prize. It watsubsequent- 
ly condemned as lawful prize and as droits of admiralty.— Hed (r) that 
the cargo was not immune from condemnation by reason ofh 
shipped in a British vessel before the outbreak af hostil 
jurisdiction of the-Prize Court extended to the gil seized while in the tanks, ` 
since that jurisdiction depended not upon the’situation of the oil when 
seized, but upon the fact that it was seized as prize; ( 3) that the whole 
cargo having become liable to seizure and condemnation upon the outbreak 
of hostilities, the oil discharged into the tanks did not cease to be so liable 
by reason of the discharge, and that this was the case whether or not the 

p etanks formed part of the port. The“ Koumanian,” [1916] A. C. 124. 
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TRADING WITH THE ENEMY—Eunemy Properiy—Shares in English 
Company Vesting in Custodin—Right of Custodian to exercise rights 
of shareholder—A pplication to Court by Custodin Jor Directions—Locus 
standi of Company to appear—Trading with the Enemy Amendment Act, 
1914 (5 Geo. 5,c. 12), S. 4, SUb-S. 13 8.5, sub-s. 1. Where shares in an 
English company belonging to an alien enemy are vested in the custodian 

sunder s. 4, sub-s. 1,*of the Trading with the Enemy Amendment Act, 1914, 
the custodian is entitled to do all acts which he can do in his character of 
shareholder in the company, and although he may be wise in applying to 

„the Court for directions in particular cases, yet he has full power to do 
what may be -necessary without such application, and an order made by 
the Court upon such an application in no way modifies his rights. Jn re 
R. Pharaon et Fils, [1916] 1 Ch. 1. 
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The Yearly Digest of Indian ana English Cases for 1915. By K, 
BHASHYAM IYENGAR 4 B.L., and R. NARAYANASWAMI IYER, 
B.A. B.L., Vakifs of the Madras igh Court. MADRAS: The 
Commercial Press. 1916. Roy. 8vo. Pages 66. Columns 992, 544 and 
88. Price Rs, 4. 

THE publishers of / this Digest deserve to be congratulated upon the 
speedy publication of the annual part. The early appearance of the 
Digest will be a sourcé, of satisfaction to the profession at large. The 
selection of titles and \cuj-titles and the multitude of cross-references 
indicate something more than a mere mechanical arrangement. The table 
of cases noticed judicially}, during the year 1915 18 likely to be very useful. 












„The Digest of Indian Capo. law for 1915. By M. B. DORAISWAMIIENGAR 

B. A., B. L., Vaki 1, High Court, Madras. Mapras: The Modern 
| ount Road. 1916 Roy. 8vo. Pages 49 and 49. 
and 198. Price Rs. 4. ° 
LIKE MY carly Digest which we have above reviewed, this Annual 
Digest hasippeared commendably early. It promises to be equally useful 
to the prdfession. Cases, civil and criminal, are separately digested. The 
elegant printing and neat, binding are among its noticeable features. 








The Lawyer's Diary, 19%6. 

The Lawyer's Companion Diary, 1916. 
THESE Diaries are published by the Law Printing House of Madras, 
One of them is in lawyer’s brief size; while, the other, isina handy 
size. The summaries of the Codes of Civil and Criminal Procedure, of 
the Limitation and the two Small Causes Courts Acts, and of the Registra- 
tion, Court-fee, Stamp and Suits Valuation Acts prefixed to these diaries : 
cannot fail to be useful to legal practitioners, ° 
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MORTGAGE-DECREES AND LIMITATION, 


V. RAMANUJACHARI, B. A., LL. B. 


IDHE law of limitation governing the execution of mortgage-decrees 

prior to the enactment of Act V of 1908 was a subject over which 
there was considerable conflict of judicial opinion. Even after the new 
Code of Civil Procedure cawe into operation, the question has given rise 
to divergence of views, between the various High Courts, although the 
Legislature hoped to have settled finally all the controversies, by the 
amended Act. Recently, the subject has been judicially considered, in 


various aspects and the subject itself presents various interesting problems 
to be studied. 


2. Before beginning to deal directly with the question of limitation, 
it may be observed that the very transposition of some sections of the 
Transfer of Property Act has, apart from other circumstances, created 
fresh grounds for conflict of views, between the High Courts, though the 
Legislature intended it jus sor r the opposite end. So, then, the nature and 
consequences of the chargés introduced into the new Civil Procedure 
Code, in regard to mortgage decrees, have first to be borne in mind, in this 
connection, Under the old Code of Civil Procedure, no special provision 
existed for passing a decree-nis? or decree-absolute, in regard to mortgages, 
while the Transfer of Property Act embodied every rule concerning 
mortgages, and suits thereon, many of them being of merely a processual 
nature. Thus, the Transfer of Property Act contained both the sub- 
stantive and adjectival law, relating to mpitgages. -The nature of these 
rules, apart from the bare fact that the provisions were embodied ina statute 
of substantive law, laid the foundation for opposite judicial views, which 
ultimately impelled the Legislature, to transpose them into the Civil 
Procedure Code of 1908. Butin so doing, the Legislature, in its anxiety 
to settle the law and reform it thoroughly, has introduced .also some new 
rules and effected some amendments, in the sections of the Transfer of 


**. Property Act. No doubt, even the mere transposition possesses, as 
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. intended, itg own legal consequences, by reason of being transplanted 
from a substantive Code into an adjectival law, It is this aspect, 
in eparticular, that largely affects the subject under consideration 
and, is, therefore, of particular importance. It is a well-recognised 
principle of jurisprudence, that a subject of the state has no vested 
interest in the lay of procedure, and therefore such a statute 
has, ordinarily, a retrospective effect, unless the statute itself ex- 
pressly or impliedly diverts such operation. On the other hand, every 
litigant has a vested right in causes of action, so that a new Code dealing 
with substantive rights ordinarily operates prospectively, unless the Legis- 
lature specially indicates otherwise; but whenever the retrospective 
operation of a statute of procedure has the effect of injuring or impairing 
vested rights of action, Courts are not slow to relieve against them. 

3. Of the new rules now framed and the amendments of the sections 
of the Transfer of Property Act, afew deserve particular attention, 
First, prior to Act V of 1908 there was no provision in either the 
Transfer of Property Act or the Code of Civil Protedure, for the passing of 
a final decree or order-absolule, in cases where the decree is passed under 
s. 88 or 93 of the Act corresponding to the preliminary decrees now 
made under rr. 2,4 and 7 respectively of O. XXXIV of Act V of 1908 
and the amount is paid off out of Court. The result was that if the said 
decrees were deemed to be preliminary decrees in their nature, the suit 
would be pending till eternity. On the other hand, if the said decrees 
are not preliminary decrees, it is rather difficult to determine their nature, 
because, clearly, they are not final adjudications of an executable character 
so long as orders~absolute were not passed, under ss. 87, 89 and 93, clause 
(2) of the Transfer of Property Act, This anomaly has been removed by the 
introduction of final decrees under rr. 3, 5 and 8 of O,X XXIV of the new Code. 
It may also be noted that, even otherwise, the distinction between a 

«final decree and a preliminary decree was not distinctly recognised prior 
to the new Code. Secondly, the scope ofjoinder of parties to mortgage 
suits has been enlarged so asto obviate multifarious litigation. Thirdly, 
the amount due under a mortgage-decree can no longer be paid off to the 
mortgagee-decree-holder out of Court. Fourthly, the restriction placed by 
8 99 of the Transfer of Property Act has been limited to claims arising 
“under mortgage only: Tarak Nath Adhikari v. Bhubaneshwar Mitra), 

4. But none of these changes or new rules affect the question of 
limitation and are therefore really foreign to this subject. 

The subject of limitation may be discussed under the following 
heads :— 

(4) The period of limitation affecting a mortgage- -decree in which an 


j T (1) (1934) E, ib R 42 Cal. 780, 
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‘ order-absolute” under s. 89, etc., of the Transfer of Property 4 "Act has been 
passed prior to the operation of Act V of 1908. 

(6) The petiod of limitation affecting a mortgage-decree passed 
under the new Code which has already blown into a final decree, under 
O. xxxıv of the same Act. 

(c) The period of limitation affecting a mortgage-decree passed 
under the Transfer of Property Act, in which an order-absolute was yet éo 
be passed under the old Code. 

(dq) The period of limitation affecting a decree passed under the old 
Code, in which an ‘order-absolute’ or decree-absolute is sought to be made 
after the new Code came into force. 

(e) The period of limitation affecting a preliminary decree passed 
under the new Code of Civil Procedure. 

(f) The period of limitation affecting an application for a supple- 
mentary personal decree, before and after the new Code. 

The first two cases may be taken up together for consideration. 
There is absolutely tio difference, in substance, between the final 
decree under O. XXXIV of the new Code and the “ order- 
absolute” under the Transfer of Property Act. Nor do the forms 
of such decrees or the Statutes under which they are passed, 
make any difference in these two cases, as they could be aftected 
only in the same manner by the law of lmitation. ‘The Article of the 
Limitation Act applying to execution of decrees generally, viz., Art. 
182 of Act IX of 1908, must apply to the execution of mortgage-decrees 
after orders-absolute under the old Code or final decrees under the new 
Code are passed. It will be so irrespective of whether any and what 
rule of limitation affects an application for order-absolute or final decree, 
But the further question arises immediately, whether a mortgagee-decree 
holder could go on keeping alive the decree, under Art. 182 of the new 
Limitation Act indefinitely or whether he is circumscribed by any other 
rule of procedure or limitation. In other words, how far doess. 48 of Act V 
of 1908 corresponding to s. 230 of the old Code apply to mortgage-decrees? 
The answer to this question mvolvyes three points: (1) whether s. 230 
applied to a mortgage-decree prior to the new Code of Civil Procedure 
and, if so, what is the date from which the period commenced to run? (29 
If not, whether s. 48 of the Act V of 1908 applies to mortgage-decree passed 
under the old Code? (3) Whether s. 48 eee to decree under the new 
Code? 

5. Section 48 of the new Code is, in its legal nature, not strictly a rule 
of limitation that conflicts with, or is co-ordinate to, Art. 182 of Act 
IX of 1908. It creates a legal bar of procedure analogous to the Limita- 
tion Act, fixing a tume after the lapse of which an execution-application, 
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_ not barred by limitation otherwise, shall not be granted. The language 
of s. 230 of ‘the -old -Code differs.considerably from itsspresent form 
in $ 48 of the new Code. Section 230 of the old Code was 
applicable-only to a:decree “for payment of money or delivery of other 
property ”’ ‚whereas s. 48 of the new Code is far wider and embraces 
ajl decrees except decrees igranting injunctions, The other changes 
iw the ‘section, important as they are, in the new Code, do not 
affect*the question-under- consideration’ and need no notice here. Under 
the old Code, the only question was whether a mortgage-decree is a 
decree for “payment of money” and there was a divergence of views 
regarding it. ThesAllahabad High Court held in Jogul Kishore v. Cheda 
Lal@, that së230 has no application to a decree under s, 88 of the 
Transfer of Property Act. Following this precedent, it was decided by 
the’same Court in Ram Charan Bhagat v. Sheobarat Rail), that a 
decree for sale is not one ‘for payment of money’ within the meaning 
of the section. This view was followed in the later cases of the same 
Court and adopted by the Calcutta High Court: Fazil Howladar v. 
Krishna Bundhoo Roy'\8); Kartick Nath Pandey v. Juggernath Ram 
Marwari(4); Chandi Charan Roy Chowdhry vy. Ambika Charan Dutt); 
Jadu Nath Prasadv.Jagmohan Das\6); Delhi and London Bank Limited 
v. Partab Singh). This view is based on the principle that the phrase 
‘t decree for money” was used by the Legislature as contra-distinguished 
from “ mortgage-decrees.” The Allahabad High Court strongly empha- 
sised this opinion and:‘gave it an extended application in Jadu Nath 
Prasad v. Jagmohan Das(8), In that case, the decree was not merely a 
simple decree for sale under s, 88 of the Transfer of Property Act 
but also contained a direction to proceed_for the balance of money per- 
sonally against the mortgagor, on sale proceeds being found insufficient. 
It was held that s. 230 of Act LV of 1882 did not bar its execution, even 
after eigtheenyears. Their Lordshipsthought thatthe character of the decree 
cannot be altered, the least, by the provision :of a personal .decree also, 
being embodied init; and even together with it,-it amounted only toa 
- “mortgage-decree’’ as distinct, from a t“ money-decree.” The opposite 
view was led by the Madras High. Court and on equally sound and 
yeasonable grounds. In Kammachi Kather v. Pakker\9) a decree for sale of 
mortgage-properties was held to be a decree for “ payment of mohey ” 
within the meaning of s. 295 of the old Code corresponding to s: 73 of the 
new Code, and their Lordships expressly dissented from the Allahabad 
view. The question again camejup before,their Lordships of the Madras 
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High Court in Mallikarjuna Sastri v. Narasimha Rao C), andit was 
held that a mortgage-decree is not a decree for ‘payment of money.’ 
The specific point that arose there was in regard to s. 258 of the old 
Code; though the point cannot arise again under the new Code, this 
decision plays an imporant part in the history of s. 230. The very question 
itself came up before them in Abdulla Sahib v. Doctor Oosmane 
Sahib(2) which, so far as this Presidency is concerned, was the leading case.” 
There, it was held that s. 230 applied to a mortgage~decree also, and it was 
expressed that the ruling in Kammachi’s case was correctly decided and 
substantially governed the point. But curiously enough, the Judges were’ 
not referred to the opposite view laid down in Mallikurjuna’s case 
as the principle underlying the decision will undoubtedly apply. 
Again, the Full Bench of the Madras High Court finally decided 
the point in Vaidhinadasamy Ayyar v. Somasundram FPillai() with 
reference tos. 258 The decision in Mallkarjuna’s case was expressly 
overruled, and the Bench clearly laid down the law about s. 230 also. 
Their Lordships further emphatically said inasclear terms as the opposite 
view was expressed in Jadu Nath Prasad v. Jagmohan Das(4) thus, 
“whether there is a mention to pay personally or not, and whether the 
remedy against properties be exhausted or not, a decree for sale is a decree 
for money.” Therefore this is conclusive authority for the proposition 
that s. 230 applied to mortgage decrees. Between these two extreme views 
of Allahabad and Madras, the Calcutta High Court steered a middle course. 
While the Allahabad view, that a mortgage-decree was not a decree for 
payment of money was followed, their Lordships did not adopt the 
further extension. to a combined decree which, rightly or wrongly, 
contained a personal decree also, In their view, so far as it was 
the personal decree, s. 230 applied, and the time began to run from the 
date of the decree. They said that a decree-holder could not emancipate 
his decree from the operation of s, 230, by getting the money-decree incor- 
porated in it. In other words, a decree-holder should not have an advantage, 
which he could not have had, if, im due course of law, he had obtained 
one later on: Chandi Charan Roy Chowdhry v. Ambika Charan Dutt\S) 
and Jnanenaranath Bose v. Khulna Loan Company, Limited (6). 

6. The view propounded in Madras leads us to considerable 
difficulty in ascertaining the date from which the period under s. 230 com- 
mencestorun, Is it the date fixed for paymént in the preliminary decree 
under s. 88, etc., of the Transfer of Property Act or the date of the order-. 
absolute under s. 89, etc., of the same Act? To determine this question, we 
must examine the nature of the ‘decree ’ contemplated by s. 230, and the 
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nature ofthe preliminary decrees referred to above. The term ‘decree’ 
has been now defined in Act V of 1908, so as to include a preliminary 
decree also, with a view to remove the doubt, under the old Code. This 
renders it all the more difficult to determine the nature of the ‘decree’ 
‘within the meaning of s, 230. Does ‘decree’ there mean an adjudication | 
ə executable on the date of its inception, or include eyen a preliminary 
edecree? Though a preliminary decree would be, now, a decree for purposes 
of appeal, under the new Code, the context and language of s. 230 of the 
old Code and s. 48 of the new Code clearly refer only to an executable ` 
edecree, Is then a preliminary decree under the old Code executable or does it 
attain such character only on the date of passing an order-absolute? If the 
decree be viewed as an executable decree, time must be reckoned from the 
date of the preliminary decree or what corresponded to it or, at the latest, 
the date fixed for payment therein. This question of the executable nature 
of the decree has received judicial consideration mainly with reference to 
applications for “ orders-absolute ” under s, 89 of the Transfer of Property 
Act. The Calcutta High Court held the view that such an application was 
not one in execution and so must be deemed to have held that the decree 
itself was unexecutable: Ajudhia Pershad v. Baldeo Singh ; Tiluck 
Singh v. Parsotein Proshad2); Akikunnissa Bibee v Roop Lai Das(8) 
and Tara Prosad Koy v. Bhobodeb Roy's). If the aforesaid rulings are 
analysed their Lordships appear to base their views on two grounds: (1) 
the application for order absolute is not made under Act IV of 1882 and 
therefore not an execution-petition. This argument, though sound in itself, 
lends us no help in determining the nature of the preliminary ‘ decree ;’ (2) 
the decree for sale is inchoate and unenforceable, until it ripens into an order- 
absolute, for the relief of sale to be realised in execution. A decree to be 
executable must be so at its very inception, and therefore a decree under 
s. 88 of the Transfer of Property Act is of the nature of a decree- 
nisi, ‘This reasoning is very forcible and rational. The opposite view 
was led by the Allahabad,and Madras High Courts, mostly in regard te 
applications for ordersabsolute: Narayana Reddi v. Papayya), 
Mallikarjunadu Sstii v. Lingamurti Pantulu (©); Aryan: Bank v~. 
Venkata ); Ali Ahmad v. Naziran Bibi); Oudh Behari Lal v. 
Nageshar Lal@); Chunni Lal v. Harnam Dasto). This opinion was based 
mainly on two grounds : (1) there being no provision in the Transfer of Pro- 
perty Act for a final decree th cases where payment is made in accordance 
with the preliminary decree, it would be a misnomer to describe it as 
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other than one in execution of a decree; (2) in such a case there being 
no provision for a final decree, the suit remains pending indefinitely. 
Though the view of the Calcutta High Court appears to be more rational, 
without being untechnical, the Madras view, as will be shown later on, has 
recently received the support, rather, the concurrence; ofthe Privy Council; 
Batuk Nath y, Munni Dei?) and Abdul Majid v. Jawahir Lal (). 

7. Whichever view be correct there is the further question, namely,” 
even Ifs. 230 applied even from the date fixed for payment in the preli- 
minary decree what is the utmost period of limitation? In other words, 
whether the decree becomes barred after twelve years from the date fixed’ 
for payment in the preliminary decree or whether there will be again a 
fresh lease of twelve years from the date of the order-absolute? It has been 
suggested recently by the Madras High Court that there would be twelve 
years for obtaining a decree-absolute and twelve years again from that 
date, for the realisation by sale of the properties. In other words, even 
when s. 230 applies to a mortgage-decree a mortgagee-decree-holder can 
keep his decree alive for early a quarter of a century exclusive of the 
time fixed for payment in the preliminary decree. In Raya Kumar Venkata 
Perumal Raju v. Audikesavalu Reddi(3), their Lordships held following 
the principle in Ashfag Husain v. Gouri Sahai (4) that limitation runs from 
the date of the order-absolute and that a decree, made absolute in 1899, 
could be executed within twelve years after that date. This decision is 
very laconic and does not consider the idea of the double operation of 
s. 48 of the Act V of 1908 or the nature of the preliminary decree. But, 
ifthe preliminary decree is an executable decree, to which s. 230 will 
apply, it logically follows from this decision that s. 230 will apply twice 
over. This view was more clearly suggested in Muhomed Husain Saib 
v. Abdul Kareem Saib (5), though the observations are mere obiter dicta. 
This view arises apparently out of a confusion between two opposite and 
inconsistent legal ideas, It isa queer compound of the Allahabad and 
*Madras views under the old Code and the principles underlying the new 
Code, This interpretation of the law gives a plural meaning to ‘decree’ 
in s. 230; in avery fantastic manner. The term ‘decree’ in s. 230 
cannot, mean a ‘decree’ together with another decree which it may or 
may not give birth to subsequently. Also, it wJll sound odd to say that 
the decree-absolute is a decree apart from, or independent of, the prior 
decree leading to it. The above proposition is a strange amalgam 
of the view that a preliminary decree is an executable one to which 
s. 230 applies according to the Madras and Allahabad High Courts under 
the old Code, and that, being only a decree-nis/, 1t becomes executable 
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only after?a decree-absolute, to which alone s. 48 of the new'Code applies 
from the date of decree-absolute. At page 427 of the said case, their 
Lordships say : (1) The preliminary decree under s. 88 of the Transfer of 
Property Act is execntable...(4) there is a fresh starting point given to . 
the decree-holder after the decree ripens into a final decree ; (5) it would 
*follow from the above that a decree- holder will have twelve years under 
s. 48 to perfect the preliminary decree and another twelve years under 
the same section after the final decree.” Their Lordships rely upon 
Ashfaq Husain y. Gauri Sahai (3); as conceded by themselves at page 
4.26, the point decided there was, that time ran from the date of the final 
decree under s. 48. But it did not decide whether the preliminary .decree 
was executable or whether s. 48 could be applied twice over: their Lordships 
observe in Ashfag Husain v. Gauri Sahai (2), “It is on the date of the 
judgment or rather from the date it was made absolute that time under 
the statute began to run.” These words, far from supporting the view 
propounded in Madras, clearly suggest that the final decree alone was 
executable and s. 48 will not apply until it is made absolute. The Madras 
High Court is further wrong in assuming that there is any basis for its 
view in the rulings in Malltharjunadu Setti v. Lingamurti Pantulu (8) 
and Rungiah Gounden & Co. v. Nanjappa Row (4), In these two cases it 
was held that a preliminary decree is executable and that limitation 
affected it just as any other decree and they do not at all suggest or 
decide, if there will be a cumulative operation twice over of s. 230. The 
error of the above view is more apparent, if it is remembered that 
the amendment of s. 230 and the transposition of the sections of the 
Act, were exactly intended to settle the conflict of views regarding 
transfer’ of property, the applicability of s. 230 to mortgage. 
decrees, and the executable nature of the preliminary decree 
respectively. The reasonable view to be based on the old and new Codes 
therefore will be: (1) if preliminary decree be executable, the decree should 
be entirely and fully executed within twelve years from the date fixed for" 
payment. This includes the period for obtaining a decree~absolute and 
executing the same ; (2) if it is not executable, then the decree-holder will 
have twelve years from the date of the final decree, the question of any 
limitation affecting the qbtainment of such .decree, being independent. 
It would be difficult to chooge between these two conclusions, had not, as 
shown above, the Privy Council come to our rescue, by holding, though 
arbitrarily and without discussing the agruments advanced by the different 
High Courts, that preliminary decrees under the old Code are executable 
Therefore the correct view, according to the authority of the Privy Coun- 
cil, is that s. 230 applied to decrees under the old Code and that the period 
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should be reckoned from the date fixed for payment. Before leaving this - 
question forthe next, we have to see what, according tothe Calcutta 
High Court, was the limitation affecting mortgage-decrees, if s. 230 could 
not apply. According to their Lordships, there was no limitation in law 
and a mortgage-decree could be executed even after many centuries. 
This view seems to be alar.ning and ano..alous, but for the intervention 
of equity. In Tilluck Singh v, Parsotein Proshad @) thelr Lordships 
held that in such cases the Courts will enforce a limitation analogous to 
the statute of limitation and where the delay is unreasonable and the 
latches inexcusable the decree-holder will not be helped by the Court to 
get the fruits of his decree. This guasi limitation, created by equity, vas 
approved of by Mukerjee J. in Bechu Singh v. Bicharam Sahul). This 
rule of equity is so elastic and vague as to render its practical application 
either very difficult or very arbitrary. 

8. Now we pass on to the second branch of the question: what is the 
effect of s, 48 on decrees passed prior to the new Code? Whéther s. 230 
applied to them or not, prior to the new Code? No doubt, the wording of 
8, 48 is clear and leaves no further scope to doubt if mortgage-decrees 
are now within its compass. In fact, the object of the Legislature in 
amending the old s. 230 was chiefly to remove this doubt and conflict, 
regarding mortgage decrees under the old Code. if so, we ‘have to 
determine whether the Calcutta High Court which, as set forth above, 
held s. 230 inapplicable to mortgage-decrees, is now bound to apply s. 48 
in regard to decrees passed prior to the Act V of 1908. The simple point 
upon which the answer turns, is, whether s. 48 shall be given a 
retrospective operation. As already stated, s. 48 is a rule of 
procedure, and a rule of procedure ordinarily must be held to have 
unrestricted application, in the absence ofa statutory-direction to the 
contrary, implied or express, It has been suggested that the right to 
execute the decree unattected by the restrictions of s. 48 is a vested 
right, not liable to be divertedin law. Again, it has been sometimes 
suggested that the right to execute a decree is a substantive right, that 
ought. not to -be controlled by any subsequent statute, In Kaunsilla v. 
Lshri Singh\®) their Lordships relying on s. 6 of Act X of 1897 (General 
Clauses Act) state at page 502, thus: 

“The right to enforce the execution of a decrde is a substantive right, It was*in 
existence before Act V of 1908 came into force, gad the decree-holder had the remedy 
to enforce his right so to speak till the ead of time, if he prosecuted his right with 
legal diligence ... No statute shall be so construed as to have a retruspective operation 
unless such a construction appears very clearly in the terms of the Act... by necessary and 
distinct implication ... Limitation as a defence is the creature of positive law and therefor ® 
not to be extended | to cages whioh are not strictly within the enactment, ” 
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This argument ignores the distinction between’ the nature 
` of the right to enforce the decree and the procedure governing 
such execution. The former, though a substantive right as such as the 
right merged in the decree itself, is always subject to the process laid by 
law for its realization, A litigant has only a vested interest in substantive 
rights and not ia the: procedure prescribed for enforcing such rights. 
‘No doubt, the Allahabad High Court was moved by a liberal sense 
of equity, as decrees, which might be deemed subsisting under the 
old Code, might become barred by the applitation of s. 48. Their 
Lordships, however, paid no attention to the fact that Act V of 
1908, though passed in March 1908, was allowed to operate only 
from January 1909. They did not consider if such postponement 
did not indicate that the advantages or liberties under the old 
law should be exhausted by litigants in that interregnum. The same 
question came up before the Calcutta High Court in Bisseswar Sonamut 
v. Jasoda Lal Chowdhry(). In that case the preliminary decree passed 
in 1896 was made absolute in 1897 and the dgcree-holder applied for 
execution in igi. Jenkins J. dissented from the view laid down by the 
Allahabad High Court and held that s. 48 applied. His Lordship further 
said that in so holding he paid due consideration to s. 154 of the Civil 
Procedure Code and s. 6 of Act X of 1897. This view is certainly in 
accord with the general principles regardiug retrospective operation of the 
law of procedure or a statute of limitation. But the most exhaustive and 
learned discussion regarding the prospective or retrospective operation of 
statutes is tó be found in Munjhuori Bibi v. Akel Mahmudi?) ın connec- 
tion with a sut arising uncer the Bengal Tenancy Act. Three learned 
Judges have -taken part in that most lengthy and luminous judgment, 
dealing elaborately with the retrospective efiects of a statute of procedure, 
upon vested rights of action and the procedure for enforcing them ; and this 
decision has been since followed everywhere as the leading authority on 
‘the subject. The American, English and Indian cases bearing upon the 
point are considered andthe judgment is crowded with protound legal 
ideas, tempting repetition, here. Mr. Justice Mr, Mukerjee, to whom thecase 
was referred, on the disagreement between Carnduff and Chaterjee JJ. 
lays down the principles irom which the following conclusions may -be 
‘drawn. (1) No statute shal? be construed to have retrospective operation 
unless it arises by necessary antl distinct indication or appears clearly in 
the Act itself. (2) The presumption against retrospeclive construction 
has no application to adjectival statutes like the Code of Procedure or 
the statute of limitation, (3) Even adjectival Codes have no retrospective 
force, where such application would torthwith extinguish existent and 
enforceable rights, under the prior statute, because the statute, in such a 
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case affects not merely the procedure but is_in the nature of a substan- ° 
tive Code. (4) Where, however, such a statute of procedure does not» 
come into operation forthwith, the hardships of retrospective law must be 
deemed to have been contemplated by the Legislature, and Cosrts 
will not hesitate to apply it to all causes of action, antecedent and 
subsequent to the, statute. Unfortunately, this clear and definite 
pronouncement was not referred to in Lissestar*Sonamuit v. Jaseda 
Lal Chowdhry(», as the principle would be the same, in regard to s., 48 
also of the Civil Procedure Code. But with considerable. hesitation,, 
we may point out that had Mukerjee J. only considered the question 
with reference to s. 6 of Act X of 1£97 also, the question would have been 
exhaustively treated, leaving no further room to doubt. In the light of 
the above dicta the ruling in Bisseswar Sonamut’s case alone seems 
correct. Luckily for us, Mukerjee J. himself decided the point with 
reference tos. 48in Jaimangal-Bathi Misrain v. Bathan Chand Dass(), 
and came to the conclusion that even s. 6 of the General Clauses Act does 
not stay the operation of s. 48. His reasoning is that clause (e) refers to 
the ‘right’ in clause (c) of s. 6 and, defining ‘right’ he proceeds to, say- 
as follows: “The decree-holder before us, did not acquire a right under 
the repealed enactment; he was entitled to execute the decree in accordance 
with the provisions of Act 1V of 1882, so long as it was in force. Eut she 
obviously has no vested right inthe procedure prescribed by that Code. 
The right she had was created by the mortgage bond now merged in the 
decree. It cannot be argued that she had aright acquired under the 
Civil Procedure Code of 1882.” This short reasoning of His Lordship is 
rather unconvincing and somewhat disappointing. He has failed to apply 
here those canons of interpretation of which he is the author, in Munyhoori 
Bibiv. Akel Mahmud), with reference to Bengal Tenancy Act. The basis 
of this ruling is a simple one that none has a vested right in the law of 
procedure and the term ‘right’ in s. 6 means only a substantive 
right, The doctrine that no subject of the state has a vested right in the * 
procedure is the foundation for ils corrolary, that Procedure Codes have 
retrospective effects. lt must be conceded that, in India, the question 
should be solely decided with -reference to s. 6 of Act X of 1897, 
though, in interpreting it, recourse may be had to the English law, which 
the Legislature had in mind at the time of enacting it. It would not be» 
proper for our Courts to import English eideas, wholesale, against the 
plain meaning of the statute itself. Section 6 of Act X of 1897 ignores the 
distinction between a substantive statute and an adjectival enactment, If 
this view be correct, Courts in India will be wrong in adopting here even 
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` the exceptions existent in English law, to the general mle about retros- 

‘pective opétation of adjectival statutes. This section contains a. 
proviso “unless a different intention appears” giving a loophole for. 
us t follow, in entirety, the English law of interpretation. The rulings 
in Chidambaram Chetii v. Karuppan Chettic) Kali Amma v., Palappakkara 
(2, and Srimati Ratkishori Dasya v. Mukunda Lal Duit(®)justify the remark 
that our Courts, in applying s. 6, try to drive to the same conclusions as in 
English law. There is however much force in the argument advanced in 
Kaunsilla v. Ishri Singh (4, that, strictly construed, s. 6 accords even 
to astatute of procedure prospective force only, “unless a different intention 
appears.” Therefore, Courts in India will not be right to say that Codes 
of Procedure are retrospective unless they operate forthwith, because it 
indicates a different intention asin English law; but, rather, they should 
say they are prospective in force, but have to be retrospectively enforced, as 
a different intention is denoted by postponed operation. It has also to be 
observed that the term ‘right’ in s. 6 cannot be assigned such a 
restricted meaning as a substantive right under the mortgage-deed, but is 
wide- enough to include also the right to execute the decree and the right 
to the procedure for enforcement. It was in fact pointed out in 
Kaunsilla’s case) that the right to execute a decree is a substantive right, 
Assuming that Mukerjee J.’s view is correct, he has evidently ignored 
his own doctrine that where by the alteration of procedure, the enforcement 
of the substantive right is altogether impaired, a subsequent Act does not 
retrospectively operate, Atany rate,if he did not ignore it, at least he 
did not apply it in /aimangal-Bathi Misrain v, Baihan Chand Dasi), 
His Lordship only refers to the postponed operation of the Act as showing 
that no injustice has resulted, rather than, as indicating a “contrary 
intention” to enforce the Act retrospectively. This ruling was simply 
followed by the same High Court, in Muhammad Nabi Reza v. William 

_Alfred Thomas (1). Now the question is, which of these two views is 
correct? The principle laid down by the Allahabad High Court that the 
question should be solely decided under s. 6 of ActX of 1897 is forcible and 
faultless. If so, the Act has prima facie only a prospective force. Does then: 
the postponed operation of the Act denote a contrary intention so as to give 
s. 48 of the Civil Procedure Code a retrospective effect? One would sather 

*hesitate to say so, as not merely s. 48, but so many other considerations, 
must have induced the Legislature to postpone the operation of the Code. 
But, having regard to the fact that the Legislature intended to overrule 
the idea that mortgage-decrees could be executed till eternity, it will be 
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not wrong to assume a different intention in the interests of*justice and 
equity. In doing so, accrued rights are protected, and futur equityis ° 
secured, The contrary view will enable a decree-hoider, who obtained a 
decree prior to 1909, to give an eternal life to his decree according to the 
Calcutta and Allahabad High Courts, So the conclusion arrived at by 
Mukerjee J. in Jaimangal-Bathi Misrain v. Bathan Chand Das(:) is cor- 
rect, though his reasoning is not altogether perfect or exhaustive. It looks as° 
though the Madras High Court will adopt the view in Kaunsilla’s case(?), 

9. Thirdly, the question of limitation regarding a decree passed under 
the new Code has tobe considered. The language is clear in s.'48 and 
that is no difficulty in this case. The decree-holder will have at a period of 
twelve years from the date of the final decree to enforce his right: 
Ashfaq Husain v. Gauri Sahai(s). 


RECENT ENGLISH CASES. 





ALIEN ENEMY—Action against—Cause of action accruing after 
outbreak of war—Lilegality—Right of alien enemy defendant. to take 
third party proceedings. An alien enemy may be sued for breach of 
contract in the King’s Courts as well where the cause of action accrued 
after the outbreak of war as where it accrued before the war began. An 
alien enemy defendant cannot issue a third party notice under O 
XVI, r. 48, the effect of such notice being to initiate an independent ates 
ceeding in which the defendant is the actor. Halsey v. Lowenfeld, 
Leigh and Curzon, Third Parties. Ridley J. 143. 

ConTRACT— Vendor and Purchaser—Specific per formance—Time of 
essence—Defauli of purchaser—Lorfeiture of money paid— Penaliy— 
Relief. By an agreement in writing, dated December 9 1909, land in the 
province of Saskatchewan was sold for 16,000 dollars, of which rooo 
dollars were paid on signing the agreement and the balance was payable f 
*by six annual instalments on December 1: of each year. The agreement 
provided that, if tue purchaser should make default in any of the pay- 
ments, the vendor should be at liberty to cancel the agreement and to 
retain, as liquidated damages, the payments already made, and that time 
was to be considered as of the essence of the agreement. Default having ° 
been made in the payment of the first instalment, the vendor cancelled 
the agreement ; assignees of the purchaser sued for specific performance :— 
Held that, the parties having made time of the essence of the agreement, 
specific performance could not be decreed, but that the forfeiture of the 
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money paid was a penalty from which aa should be granted on proper 
terms. Siéedman v. Drinkle, (1916) A. C. 275. 

NEGLIGENCE— Lidbility—Intervening act of third party— Highway— 
Motor left unatiended. A person lawfully leaving his property unattended 
in a highway must take reasonable means to prevent such mischief as he 
ought to contemplate as likely to arise from his user of the highway. He 
iş not liable for damåge caused by his property through such interference 
of third persons as he is not bound to anticipate. The defendants’ servants 
momentarily left stationary but unattended in a highway a steam motor 
lorry. In order to start the lorry it was necessary to withdraw a hand-pin 
from the gear lever and then to move that and two other levers, Two 
soldiers seeing the lorry mountedit. One tried but failed to set it in 
motion. The other succeeded in starting it backwards so that it ran into 
the plaintiff’s shop front and did damage for which the action was 
brought :—H eld, that there was in the circumstances no evidence of 
negligence in leaving the lorry unattended ; and, secondly, assuming that 
there was negligence, that there was no evidence that it caused the 
damage. Ruoff v. Long and Co, [1916] 1. K. B. 148. 

NUISANCE— Highway—Sheep straying on highway—Damage to 
vehicle using highway. While the plaintiffs’ motor car was being driven 
along a highway in the daylight at a rate of sixteen to twenty miles 
an hour, the driver saw in iront of him on the road a number of sheep 
unattended ; he put on his brakes, and almost immediately thereafter two 
sheep, which had apparently been left behind by the others, jumped from 
the bank on the near side, and one of them ran in front of the car and 
broke part of the steering gear, in consequence of which the driver lost 
control, andthe car ran into the bank and was‘damaged. The sheep 
were the property of the defendant, who was subsequently prosecuted 
and fined under s. 25 of the Highway Act, 1864, for having allowed them 
to stray on the highway. In an action against the defendant by the 
plaintiffs in respect of the damage to the car, the County Court Judge 
found that the sheep escaped on to the highway from the defendant’s® 
field owing to a defective hedge ; that it is the natural tendency of sheep 
which are unattended to run acrzss or otherwise endanger vehicles ina 
road; that itisa matter of common knowkdge that when sheep find 
themselves separated front the bulk of the flock they have almost a mania 
for rejoining it, and are persectly r-gardless of intervening traffic; that 
the defendant hac been guilty of negligence, or had commited a nuisance, 
in allowing the sheep to sifay on to the highway; and that the accident 
was the natural consequence thereof. He acco:dingly held that the 
defendant was liable, On appeal :— Held, allowing the appeal, that even 
assuming that there was evidence of negligence or of a nuisance com. 
mitted by the defendant in allowing the sheep to stray on to the high- 
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way, yet, there being no evidence of “ a vicious or mischievous propensity” 
on the part of the sheep within the meaning of the decided cases, the 
accident was not the direct and natural consequence of such negligefice 
or nuisance. Heath's Garage, Limited v. Hodges, [1916] 1. K. B. 206. 


REVIEWS. 


Majumdar on Hindu Wills. Second Edition, by DwARKA Nate 
CHAKRAVARTI M. A., B. L., Vakil, Calcutta High Court. CALCUTTA: 
R. Cambray and Co. 9 Hastings Street, 1916. Roy 800. Pages 
lxiv and 1073. Price Rs. 12. 


THE Hindu Wills Act incorporates in itself a large number of sections 
of the Indian Succession Act. The sections of the former and the applied 
sections ol the latter Act are here invested with ample annotations. The 
annotations embrace every Indian case that bears on the subject: they 
also include a vast array of English cases and well-chosen extracts from 
standard English works. The varied mass of materials thus brought 
together is mapped out into groups suggested by the phrase-logy of the 
sections of the Act. The headings of those groups are catalogued at the 
beginning and are capped on in heavy type to the respective groups. 
This edition is a great improvement on its predecessor. lt merits praise 
alike for the wealth of informationit conveys and for the neat arrange- 
ment. The elegant printing reflects great credit on the publishers. 
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Lhe Law of Transfer and Easements. By VRIKAMLAL R. DESAL B.A., 
LL. B., Vakil, Bombay High Court. BomBay: The Lawyer Office, 
Girgaon. Fifth kdition. 1916. Demi 8 vo, Pages xxxii, iv, 423 
and 86. Price Rs. 4 8-0. 

” THE fact that five editions of this book have appeared in less than ten 
years is an unmistakeable indication that it has served its purpose uncom. 
monly well. lt is written primarily for the use of students of law preparing 
for the evarious law examinations. The annotations are therefore brief 
though to the point. For students of law there’is no better hand-book. 
Questions set at law examinations are set out t6 enable the student to test 
his progress from time to time. ‘Lhe piinting and general get-up of the 

book is praiseworthy. 





[Whe Ludian Railways Act. By M. TERUVENKATA CHARIAR, Prosecuting | 
Inspector ( Retired ) MapRas: Hoe and Co., Stringer Street, George. 
Town. 1915. Roy. 8 vo. Pages xxviil, 146, 165 and zli. Price Rs. 4. 
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THE eases collected together in the author’s compilation known as the 
Indian Railway Cases are turned to account in preparing the case-notation 
@n the Indian Railways Act of 1890. Those cases together with a choice 


' selection of Railway cases reported in England form the ground-work of 


the annotations. They are grouped together in suitable divisions, as, for 
instance, cases under s. 72. The appendices contain a wealth of informa- 
tion which ought to be of special interest to persons concerned with the 
Railway administration in India. The General Rules framed by the Govern- 
ment of India under the Act are reproduced in full together with the forms 


* in use by the Railway Companies. The rules for enquiring into and report. 


ing on Railway accidents and rules for the warehousing and retention of 
goods are also set out. It is an useful edition of the Act. 





The Law of Gaming and Wagering. By S. G. VELINKAR, B. A., 
LL. B., Barrister at-Law. BomBpay: The Times Press. 1916. Second 
Edition. Demi 8vyo. Pages xxv and 254. Price Rs. 5. 

GAMBLING in British India is penalised by local Acts enacted by the 
different Legislatures within the ambits of their respective jurisdictions. 
In the Presidencies of Bengal and Bombay and the province of Burma, 
special Acts have been passed ; whilst in the Presidency. of Madras and the 
towns of Calcutta and Howrah, provisions have been inserted in the respec., 


„tive. Police Acts. The rest of British India is, in this respect, governed by | 


the Public Gambling Act passed by the Imperial Council in 1867. All of| 


-these Acts are annotated here in considerable detail. The bulk of the 
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annotations have gravitated to the Bombay Act, the text of which is 
first of all separately printed for facility of reference; and the annota- 
tions are then spread out under each section repeated again. The scheme 
of the annotations is indicated by a syllabus prefixed at the top. The law! 


` of wagering is treated of in a couple of chapters. The different forms in; 


which wagering is rampant in this country are satisfactorily dealt with an 


the statute law bearing on the subject is elucidated with care. This wor d 


` Is a valuable contribution to the law of gaming and wagering; ; and iti 
distinguished for its characteristic thoroughness. 
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nappa Row |). Now let us pass on to the other view held by the 
lcutta High Court ; according to which, the application for ordtr-absolute 
eing not one in execution and not under the Civil Procedure Code, no 
imitation controlled it: Ziluck Singh v. Parsotein Proshad (2); Ajudhta 
ershad v, Baldeo Singh C), Pramatha Chandra Roy v, Khetra Mohan 
Ghose \4); Purna Chandra Mandal v. Radha Nath Dass 6); Akikunnissa 


mani Dasi v. Lambert (8). The only limitation will be the 
quasi-limitation afforded by equity whose orbits may differ with 
the temperament of each Judge. In Bechu Singh v, Bicharam 
Sahu (O) where a consent-decree was in question, Mukerjee J. observe 
that the Court in dealing with such applications for ‘orders-absolute’ will 
always consider if there has been unreasonable delay or latches on the 
applicant’s part. 

11. The next question is in regard to preliminary decrees passed 
under the old Code in which orders or decrees-absolute are sought for, 
under the new Code, The distinction between a decree-nzsi and decree- 
‘absolute now recognised under the new Code was not so clear or 
distinct prior to it. As observed in Bechu Singh v. bicharam Sahu 
the Calcutta view that applications for ‘orders-absolute’ are not 
xecution-applications but are made in a pending suit, must be 
1 deemed to have been accepted by the Legislature, in enacting 
\ Act V of 1908. So Art. 179 of Act XV of 1877 can no longer be said to 
‘apply to such an application, as it applies only to execution-applications. 
The suit remains pending and the application is one intended to obtaina 
decree that disposes of a pending suit. Does any limitation and, if so, 
what, apply to such applications? Strangely enough, conflicting views 
have again cropped up, sometimes in the same High Court. Mr. Gour 
the author-of Commentaries on the Transfer of Property Act, did not antj. 
cipate such possibilities under Act V of 1908 and says in his Commentaries 
that Art. 181 of Act IX of 1908 would apply, assuming that all these 
controversies had been now buried with the last Code. ‘Ihe Articles that 
have been sought to be applied to applications of this nature are Arts. 181, 
182 and 183 of the new Limitation Act. The credit is due to the Calcutta 
High Oourt for having been most active in regard to this question. In 
Madhabmani Dasi v. Lambert (4°) an applicatio for decree-absolute was 
made in July 1909, in regard to a decree tor foreclosure, dated March 
1904; Mukerjee J. held thac Art, 181 did not apply to it and no limitation 
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affected ij atall. The former view that no limitation governed such 
plications proceeded chiefly on the basis that the applications being un 
the Transfer of Property Act were not subject to the operation of Art. 1 
of Act XV of 1877. This argument is no longer available asa ground fi 
the same view after the new Code. But Mukerjee J. ingeniously enoug 
e arrives at the same result on other grounds which may be thus formulate 
*(1) Article 181 does not govern all applications under the Civil Procedu 
‘Code as the Limitation Act, according to its preamble, was not intende 
to affect all applications ; (2) the Limitation Act does not apply to appli- - 
. cations to the Court todo what it has no discretion to refuse ; (3) limita- 
tion does not apply to an application to terminate the pending proceeding. 
It ig remarkable that none of these grounds, logical as they sound, were ever 
urged even by Mukerjee J, in the various rulings prior to 1908 as alternative 
grounds, The second ground is based on Aylasa Goundan v, Ramasami 
Ayyan (1) and Balaji v, Kushaba (2), In the former, an application for cer- 
tificate of sale held in 1875 was made in 1880, Their Lordships held that 
limitation applied to an application for the exergise of power, which it is not 
bound to exercise, without such application, and not to an application to 
do what the Court has no discretion to refuse, nor to an application for the 
exercise of functions of a ministerial character, The force of this remay 
is considerably reduced, if it is remembered that under s. 259 of Act VIII o 
1859, there was no duty imposed on the purchaser to apply for a certi- 
ficate. Further, the grant of a certificate is purely a ministerial act, as it i8 «x 
only an evidence of the title vested in him by the sale itself, In Balay; 
v, Kushaba (8) with reference to an execution of an order of the Mamla” 
dar’s Court, their Lordships held that no limitation affected an applicatio, 
for executing it, as an absolute and unqualified duty is cast on the Court S 
in s. 17 of the Mamlatdar’s Courts Act to give effect to it, and as the 
application is not one without which he could not act. The third ground 
advanced by Mukerjee J. is based on Puran Chand v, Roy Radha Kishen 4) 
which applied the principle in Aylasa Goundan v. Ramasami Ayyan (5) 
put it is only an extension of the second argument. There, it was held 
that an application to ascertain mesne profits awarded by the decree is 
subject to no limitation. The ratio decidendi seems to be that no appli. 
cation need be made for it and that the Court is bound to ascertdin it and 
dispose of a pending suif, Whether these rulings are applicable to the 
ë decree-absolute ’ will be considered presently anda brief reference may 
be made to another argument not distinctly propounded but clearly 
suggested by Mukerjee J. whether retrospective effect should be given to 
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Civil Procedure Code and the Limitation Act, so as to affect right created by 


-mortgage-decrees under the old Code, At least so far as Mukerjee J, is con- 


cerned, there is little doubt over this question and there is less substance in 
it in favour ofthe view up-held by him in Mudhabmani Dasi v, Lambertin). 
Judged in the light of the tests, found in his later judgment in Munjhoori 
Bibi v. Akel Mahinud@) about restrospective operation of statutes, 
restrospective force should be given to all such applicatcrs made, aftey” 
the new Code. So the only ground for consideration is, ifthe Limita- 
tion Act at all applies to an application for final decree now made, 
Before further examining the soundness of the ruling in Madhabmani’, 
casei!) let us see how far later cases throw light onthe subject, The 
matter came up again before the same Court in Amlook Chand Parrachk v. 
Sarat Chunder Mukerjee\), There the point in issue, so far as our present 
purpose is concerned, was whether an application of July 1909 for a 
t decree-absolute’ of a ‘ decree-nisi,’ dated 1836, was barred by limitation, 
The decree was one passed by the Original Side of the High Court and 
their Lordships held that Art, 183 applied to such cases, on the ground 
that it is an application to enforce a ‘judgment’ within the meaning of 
Art. 183 and dismissed the application, The result would have been the 
same if Art. 181 was held to apply, though their Lordships refrained from 
discussing the applicability of Art, 161, as being superfluous. But they 
use words sufficiently indicating an inclination to an affirmative answer, 
if they should consider it, Atp. 921 their Lordships say ; 

‘That one object in view of the new Code was to end as far ag possible the conflict of 
decisions, and among those, were two points: (1) whether an applivation under 8, 89 was 
one in execution; (2) whether if it was not, Art, 178 of Act XV of 2877 constituted a bar 
on the ground that it was not one made under the Civil Procedure Code and hence it is 
provided that the application for a linal decree is not for an order for sule but a decree 
for sale, With the same eud iu view, the piovisions have been removed trom the Transfer 
of Property Act tu the Civil Procedure Code so that, 1t is no longer possible to contend 
that the applications are nol under the Civil Procedure Code,” 
© Referring to Madhabmani’s case (5) their Lordships feebly distinguished 
it, on the ground that it was not decided there, that the new Act apphed, and 
that; in fact, only an older for sale, as distinguished from a decree for sale, 
was passed. This distinction does not really meet the argument in Madhu ba 
mani’s casc and is further meaningless because there is no provision for an 
order for sale under the new Code, and no other Code than Act V of 1908 could 
have applied to it Whatever the terms of the order be, it can only bea 
decree-absolute under O. XXXIV of the new ‘Code. The question came 
before the Privy Council in Abdul Majid y. Jawahir Lal (©) which was 
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on appeal Yrom the Allahabad High Court (1). There the application for 
t order-absolute ’ was made in 1909, with reference to a decree of 1893» 
Their Lordships held that it was an application under the new Code, and 
tlfat before the passing of the new Code, the application having become 
barred by Art. 179 of Act XV of 1877 at the expiry of three years from the 
date of the decree, could not be revived by any provision of the new Code, 
“This ruling, therefSre, does not consider the question as to what 
rule applies to applications under the new Code, not barred beforetts 
operation. Curiously enough, their Lordships’ attention was not 
‘drawn to Madhabmani’s case (2) and Amlook Chand Parrack v, 
‘Sarat Chunder Mukerjee (8). In fact the Privy Council has in 
Batuk Nath v. Munni Dei (4) and Abdul Majid v. Jawahir Lal (S) 
unhesitatingly applied Art 179 of Act. XV of 1877 to such applications, with- 
out much elucidation as to the diificult points raised in Aungiah Gounden 
& Co. v. Nanjappa Row (6). The case of Amlook Chand (7) was carried on 
appeal tothe Privy Council and the latter simply affirmed the lower 
Court’s view without proceeding to discuss the applicability of Art, 181, 
expressly left open by the lower Court and without considering the arguments 
advanced in Madhabmani's case (8); see Munna Lal v. Sarat Chunder (9), 
Meanwhile the Calcutta High Court decided the question in Biswambhar 
Saha V, Ram Sundar Kaibartaio), where the application for a supple- 
mentary personal decree was made, after the sale in execution of the 
mortgage-decree, dated 1905, was confirmed in 1907. It was held that 
Art, 181 did not apply to it, any more than to an application under, 
O. XXXIV, r. 3. Indeed, there is no distinction in principle between an 
application for a personal decree and an application for a decree-absolute 
under the new Code, so far as limitation 1s concerned. The view so 
definitely laid down in this case, is based on Madhabmani’s case and is not 
arrived at, aiter reference to or consideration of the contrary opinion, laid 
down in Amiook Chand’s case and ihe reasonings of Mukerjee J. were 
adopted in entirety, without the slightest disapproval. The question again 
arose before the Calcutta High Court in Seni Singh v, Berhkhamdeo 
Singh(1), There, the decree was made in 1905, and the application, in 
-question, for a final decree, under O., XXXIV of the new Code, was 
“madein 1909. It was held, that Art. 181 applied and the petitidn there- 
fore was barred. It was in this case for the first time, since the decision 
in Amlook Chana’s case, that judicial attention was drawn to the view of 
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Mukerjee J. found in Madhamani’s case. CoxJ.madereference t®#Mukerjee . 


J’s. view that no limitation applied to an application, which the Court 
had no discretion to refuse, and that the Court hasto dispose of a 
pending suit, with or without application, and replied as follows :— 
“ But under O. XXXIV, r. 5, the Court is not only not bound to proceed 
with the case but cannot do so unless an application is made to it. The 
parties are at liberty to drop the proceedings and if plaintiff prefers to 
make no application the Court has no jurisdiction to direct a sale.” There 
are other arguments of Mukerjee J. which are not, however, met by 
Cox. J. But within three months after this conclusive ruling, the pendulum 
again swung back to its old post in Madhabmani’s case. This was in 
Kista Bar v. Srimati Banamoyi()) where an application for a decree- 
absolute of a decree-nisi, dated 1898, was made after the new Code came 
into force. Their Lordships held that it was not barred on two grounds: (1) 
No limitation affected an application for order-absolute prior to the new 
Code; (2) the new Code did not take away the vested right, a party had 
to apply to have his decree for sale made absolute at any time, The first 
ground, whether sound or otherwise, is directly opposed to the Privy 
Council’s ruling found in Batuk Nath’s(?) and Abdul Mayia’s cases (4) 
which finally set at rest the doubt, that no limitation controlled such 
applications before the new Code. At any rate, the first ground cannot 


avail to an application made under the new Code, unless the second 


ground can hold good also. The second ground has been considered 
elaborately with reference tos. 48 already, and no party has a vested 
right to procedure, especially in the face of the postponed operation of the 
new Code. Thus, this ruling is clearly opposed both to sound logic and 
established authority. In effect, though no reference was made in 
this case to Mukerjee J’s. dictum in Madhabmant’s case(4) it has been 


‘practically followed from another stand-point. As chance would have it, 


Mukerjee J. himself had not a second opportunity in these various cases, 
exher to remain steadfast to his old view or withdraw from it. Now, we 
may proceed to point out some other difficulties in accepting Mukerjee J.’s 
arguments iñ Madhabmani’s case. His Lordship must concede that the 
question stands not on a better footing, but the other way, under the new 
Gode, so far as his view is concerned. No doubt, the matter is concluded 
by authority of the Privy Council in Batuk Nath’s and Abdul Majia’s cases 
which held that even under the prior Code, such applications were 
subject to limitation, But this would not be an .answer to the logic of 
Mukerjee J. as the said rulings are very bare and unreasoned. Mr. Justice 
Mukerjee’s first contention was that a Court has no discretion to refuse a 
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final decrfe. The words in O. xxxIv, r. 3(2), r. s5 (2), “on application 
made in that behalf by the plaintiff” directly meet the argument. As Cox 
J? said in Kista Bar v. Srimati Banamoyi (1) the Court cannot pass a 
decree unless it is moved therefor. The Court judicially considers, if 
payment was made as directed, and then grants the decree, Far from not 
imposing an obligation, the new Code lays on the decree-holder a special 
duty to apply. Mr. Justice Mukerjee’s arguments may, however, be right 
with reference to decree under O. XXx1ıV, r. 3 (1), O. XXIV, 1. 5 (1), 
when payment is made into Court, as directed by the preliminary decrees. 
"In such cases alone the Court could and should act suo motu. The second 
argument seems to be that a pending suit must be disposed of by the 
Court any how. No doubt, if no limitation governs such applications 
there would be considerable force in this argument. But, if Art. 181 is 
held to apply, there is little difficulty and the Court may automatically 
dismiss the suit on plaintiff’s default to apply within three years from the 
date fixed for payment in the preliminary decree. Thirdly, Mr. Justice 
Mukerjee’s ruling may seem to be based algo on the ground that the 
grant of a final decree is in the nature ofa ministerial act, Whatever it 
may be under the old Code, it must now be conceded that it is the final 
decree alone that really adjudicates the mortgage-claim and the suit itself 
is only pending after the preliminary decree: vide Lakshmi Achi v. 
Subbarama Atyar (2). This reasoning is all the more forcible against 
Mukerjee J. as he is a party to various rulings which held so prior to 
the Act V of 1908. Turning now to the other High Courts, we 
find that in Datto Atmaram v. Shankar Dattaraya (3) their Lordship§ 
held, following the view in Amlook Chand's case (4), that an 
application, dated gio, for a final decree, with reference to 
a decree-nisi of 1901, was barred by Art. 181 of Act IX of 1908. The 
Madras High Court distinctly disapproved of the ruling in Madhabmani’s ` 
case in Thathara Nannaba Kuppal Cheity vy. Krishnammal(). Theres 
a mortgage-decree for sale made by the appellate Court in 1906, was 
sought to be perfected into a decree-absolute in 1910. Their Lordships 
held that Art. 181 barred the application after expressing a father silent 
dissent from the view in Madhabmani’s case. Again, the point was decided: 
in regard to an applicatign for personal decree in Rama v. Shanmugam(6. 
There, it is clearly laid down in language, applicable also to applications 
for decree-absolute for sale, that Art. 181 applies to such cases, and that 
the right to apply for a personal decree accrues on the confirmation of the 
sale. No prior authority is, however, referred to or discussed. And the 
recent case of Muhomed Husain Saib vy, Abdul Kareem Saib(?) already 
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referred to is rather difficult to be supported in Ps pal 
So far asit contained obiter dicta abouts. 48 of the Act V of 1908 


it has been already considered, and now we will confine ourselves 
to its bearing on an application for a decree-absolute. In that case, a e 
preliminary decree was passed under s. 89 of the Transfer of Property Act® 
in Cctober 1901; various applications were made for orders-absolute 
successively in 1904, 1907, 1910 and 1912. All these applications being 
infructuous, the application in issue was made on April 1912. It was held" 
that the application was not barred as Art. 182 applied to the case. 
Their Lordships expressly excluded from their consideration the rulings 
of the other High Courts inthe matter. But, in doing so, they have 
secured brevity, but ata sacrifice of a large amount of legal logic, found 
in the decisions of the Calcutta High Comt. Exactly similar applications 
for final decree, made under the new Code in respect of preliminary 
decrees passed under the Transfer of ae Act, were the subject 
‘considered in Daito Aimaram’s case) and Went Singh v. Berham- 
deo Singh) in which their Lordships came to Khe opposite conclusion. 
It is also regrettable that their attention was 
Madras case of Rama v. Shanmugam(\?), whith lays\down that Art, 
181 governs such applications under the new Code\ and impliedly, 
that such applications under the new Code are lot execution- 
petitions. Briefly said, the’ conclusion is arrived at as\ follows: “A 
preliminary decree passed under s. 88, Transfer of Property act, is 
executable. In order to do so, steps have to be taken {n execution. 
Article 179 applies to such applications: vide Abdul Mayia’s gase).” No 
doubt, the above proposition will be warranted, if the application for 
decree-absolute was made prior to the new Code. But thei\ Lordships 
have wrongly extended the proposition to applications made ‘after and 
under the new Code. In effect, unless the preliminary decree \Vtself was 
passed under O. XXXIV of the new Code their Lordships would,bold the 
preliminary decree an executable one, and the petitions for decreesabsolute 
anexecution-application. If the ruling of the Privy Council in 4 bdu Majid’s 
case be closely studied, there is little authority for this proposition.\There, 
allthat was laid down was, that an application, whick had been barred‘under 
the old Code, could not be revived by the new Cogle. In fact, it seems there 
is an implied suggestion there, that if it had not been so barred, ot 





if it be 
made under the new Code, their Lordships would have thought differently. - 
The ruling in Mahomed Husain Saib v. Abdul Kureem Satb(5) can} if at 


all, be only supported logically, on grounds similar to those found in Rista 
, Bar v. Srimati Banamoyi(®) not however relied on by their Lordships. There 
(1)(2918) L L. R. 38 Bom. 82,15 Bom, L. R, 
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closely resembled this case, and they held that the new Code 


ee: the vested right to apply to have his decree for sale made 





absolute, as under the old law. The reasons against such a view have 
been fully considered before, with reference to s. 48 of the new Code. 


* Therefore, an application for final decree made under O. XXXIV of the 


“new Code must be held to be an application in a pending suit to which 
Art. 181 will apply unless such had become barred under the old 
Code so as to be concluded, by the ruling of the Privy Council in 
“Abdul Majid’s case. Therefore, the conclusion should be: (1) where 
a decree is passed under the Transfer of Property Act, and an 
application to perfect it into order-absolute is barred under Ait. 179, 
prior to the new Code, the New Code does not apply and it is barred, 
Abdul Mayid’s case; (2) where a decree is passed prior to Act V of 
final decree is made under O. xxxIv of 
the new Code, it is an application in a pending suit governed by Art, 181 
or 183, according as it is 
Side of the High Courts /(3) where the preliminary decree is passed under 
the new Code, an appcation for final decree is clearly subject to the 
same limitation ayin the second case, viz. Art. 181 or Art. 183: Madho 
Ram v. Nehal Sf{ngh(). But the Madras High Court seems to persist in 
the old view, ad to hold that the New Code has no retrospective force, 
and that a decfee passed under s. 88 of the Transfer of Property Act is 
executable as f final decree alter the new Code(?), 

12. Before concluding this discussion, the case of an application 
for a ee et personal decree has to be briefly considered. It is an 
interesting Question whether an application for personal decree will lie at 
all before pfoceeding or exhausting the bypotheca, or when the terms of a 
personal decree are inadvertently inserted in the preliminary decree itself: 

Parent Kone v. Muthia Chettiar @); Srinivasa v. Kandaswamils); 
but this fs outside the range of this subject. The question before us is; 
if an apblication lies, what is the limitation? Such an application has 
been in¢identally dealt with already; and so far as limitation is con- 
cerned, ‘it is, in its legal character, on the same footing, as an application 
for find] decree or order-absolute. Prior to the new Code, it would be an 
execu jon-application in the view of the Madras and Allahabad High 
Courts and, one in a pending suit, according to the Calcutta High Court, 
just as)an application for order-absolute : vide Durga Dai v. Bhagwat 
Prasad ($); Ram Sarup v. Ghaurani (6); Mallikarjunadu Setti v. Lin- 
gamúrihi Pantulu &c.); contra. Purna Chandra Mandal v. Radha Nath 
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Dass (1); Rahmat Karim v. Abdul Karim (2), But the Question is ° 
free from all difficulty under the new Code of Civil Procedure. The appli- 
cation under O. XxxIv,r. 6, is, now, one under the Civil Procedure Code 
made in a pending suit. Far from being an application in execution of a 
decree, the object of the petition itself is to obtain a decree. Hence the 
proper Article applicable will be Art, 181 and not Aré. 182 of the Act IX- 
of 1908, and the period must be calculated from the date of the confirma- 
tion of the sale of the hypotheca: Rama v. Shanmugam (8), 


MINOR AND SUCCESSION CERTIFICATE. 
B. N. SHAH, SUBORDINATE JUDGE. 


HAT a certificate under the Act (VII of 1889) can be granted to a minor, 
as represented by his next-friend, is the view held by the High Courts 
at Allahabad and Madras; the High Court at Bombay have expressed 
doubt. Mr. K. K. Thakoņ, in an interesting and instructive article in 
No. 1 of the Bombay Law Reporter, Vol. XVIII, has looked at the ques- 
tion from various points, and has tried to show that the opinion held by 
the High Courts of Madras and Allahabad is not only sound and proper, 
but the view taken by the Bombay High Court is fraught with hardship 
and loss to the minor concerned, and he has, therefore, concluded it with 
the earnest hope, that the Bombay High Court would reconsider the point, 
There is, however, another side to the question, and as the matter is 
of daily occurrence in the moffussil Courts, and is of material importance, 
it will not be amiss to look at the qnestion from that other side also. 

It is a matter of common experience, that a certificate is insisted upon 
by Insurance and other public joint-stock Companies. As regards ordi- 
nary debts due by private persons, the principle of survivorship obviates 
the necessity of a certificate in many cases, for Hindus are creditors ina 

ereat number of cases, and amongst them, the presumption is of a joint 
family even when the writing is in the name of the deceased individually : 
Sonu v. Dhondu (4) and Raghavendra Madhav v. Bhima ©). 

An application for a certificate is to contain the particulars mention- 
ed in s. 6, clause (d) of which requires the statement as to “the right in 
which the petitioner claims it.” Assuming that ‘a person can apply and 
sign the petition as next-friend of the minor uider O. XXXII, r. 1, of the 
Civil Procedure Code, he need not and the Court cannot expect hid to 
mention in the petition, if he is a guardian de facto or de jure. The Act 
no > where—not even in s. 6—lays upon him the obligation of stating, much 
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, less of proving, how he applied for the minor, and if there are not others 
who are preferable to him in the interests of minor. He in fact applies 
aş the self-appointed guardian. Thus any person can arrogate to himself 
the guardianship of the minor and can realise debts even when the minor 
is in the custody of another and the minor has a nearer relative—perhaps 

e more capable and solvent to protect and safe-guard the interests of the 
eward. 

No such difficulty will arise in the matter of suits, as the minor 
will ultimately either get a decree, in which case, the next-friend will 

„enot be able to realise any sum under it until he gives a bond under 
O. XXXII, r. 6, or may lose the claim not sustainable when he will get the 
costs under r. 14. See also r. g 

If the next-friend is allowed to apply for a certificate, one usurping 
that position may, by extra activity and diligence, get a march over the 
real guardian, and secure a certificate, even before the latter has notice of 
the application, 

The alleged next-friend is not under the statutory obligation to men- 
tion in the petition the existence and residence of such others who are 
likely to claim guardianship in opposition to him, and perhaps success- 
fully. Under the section, he is bound only to state “the family or other 
near relatives of the deceased,” and it cannot be said that the rival 
guardian must in all cases be of the family of the deceased, or his near 
relative, and hence he cannot expect to get a special notice under clause 
(a) of s. 7. The result will, in such cases, be that any self-styled next- 

, friend can gela certificate without notice or information to a person 
genuinely interested in the welfare of the minor. Besides, the greater 
mischief would be created, as he can realise the debts, for the debtor on 
payment to him Will be fully indemnified under s. 16. 

It is not rarely that, on the death of the father, there is a dispute as 
to who should take possession of the minor children and their estate— 
especially between the relatives on the father’s side and those on the 
mother’s side, ; 

Assuming that the real guardian de facto or de jure, called A gets 
information for the certificate by B as next-friend, either by special notice 
or otherwise, and desires to oppose the petition—not on the ground that 
the minor is not entitled to it, but on the ground that he is preferable to 
Bas guardian, and so the certificate should be issued to him as next- 
friend of the minor. Can he do it? Ex concessis the right is in the minor 
as heir, and he is the applicant, not B. What the Court has to see 1s, 
if the minor-applicant has “the right thereto” and not whether A or B 
is the desirable- guardian: s, 7, clause 2. Even clause 3 refers to 

e questions of law or fact between the pple and others whọ 
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claim preferable right tothe certificate—not forthe minor but against him. 


The questions are about the interest claimed by the rival claimants in 
the estate of the deceased. The Court may “nevertheless grant a 
certificate to the applicant ” (minores Aypothesi) “if he appears to be the 
person having prima facie the best title thereto.” The question as to 
whether A or B isthe preferable guardian will forin the subject-matter 
of enquiry under Act VIII of 1890, and is beyond the scope of the sum- 
mary enquiry under Act VI] 1889, and beyond the jurisdiction of the 
Sub-Judges who are given it only for the purposes of the latter Act,: 
Dave Liladhar Kashiram v. Bai Parvati() 

Clause 4 is equally inapplicable, as A and B are not “ rival applicants 
interested in the estate of the deceased.” 

In case the certificate is issued to B, as representing the minor, and 
A has no notice of the petition, it is extremely doubtful, if A can apply 
under s. 18 for revocation, as Bis not bound to mention in the applica- 
tion how he was next-friend, and if there was another who would contest 
his right to manage the minor’s estate. 

Assume that B is bound to state in the applications, the right under 
which he applied for the minoras next-friend, that he is also to state 
with whom the minor resided, and who are the other relatives of the 
minor with their iesidences, that A thus gets notice, and not only appears 
to oppose the granting of the certificate—not to the minor who is ex 
hypothesis the applicant and the only claimant—but to Bas the next- 
friend of the minor, and that the Court has jurisdiction to enquire and does 


enquire, who is the preferable guardian, gets a security bond as is discre- ' 


tionary with him : Bai Devkore v. Lalchand Jivandas (2), though that is 
taken necessarily in case of 1ival claimants to the estate of the deceased, 
question is who is lfable under the bond—~the minor or the next-friend ? The 
bond would necessarily be passed by the minor through the next-friend. 
“Section 9, no doubt, lays down that whenever the Court consideis it 
desirable to take security from the applicant, it shall require him to execute 
a bond with two sureties, and it is argued that, as a minor cannot execute 
such a bohd, it must be held he is incompetent to apply for a certificate, 
But we think that execution of the bond by the guardian on behalf of 
the minor applicant would bind the minor and thus satisfy the provisions 
of s. 9:” Krishnama Charlu vy. Venkammah (3). Even to their Lordships 
the question appeared to be one “whichis not absolutely free from 
difficulty.” 

What would be the consequences if the guardian by virtue of the 
certificate, receives the debts and the securities, and then (@) misap 
propriates the amount or invests it recklessly in a way as to lose it, 


(1) (2898) L. L. R. 18 Bom, 608. (8) (0912) I. L, R., 36 Mad. 214, 
(2) 1894) I. L B, 19 Bom, 790. 
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wholly or a (2) a rival claimant establishes his right to the 
whole ora share of the estate of the deceased? Ifthe guardian has no 
property, can the minor proceed against the sureties? Certainly not. 
The form of the bond is given at p, 174 of the High Court Circular Book 
~ (Bombay), and they become sureties for the minor-applicant and to 
safeguard the intere’ts of the rival claimants to the estate of the deceased, 
and not for the acts of the guardian in his individual capacity and to 
protect the interests of the minor. They would only be liable if the 
minor, as represented by the guardian, fails to exhibit a full and true 
account of all debts, etc., and to deliver and pay the same to the person 
lawfully entitled. There is no other person lawfully entitled but the 
minor applicant as is assumed, and therefore the minor cannot proceed 
against the sureties under the bond for the defalcations of the guardian. 
-He must establish his right against the guardian under the general 
law and realise the dues from the guardian’s estate if any is available, 
and enter into litigation against him, possibly after many years when he 
comes of age and is able to find out his assets and rights. 

(4) If there is other person Jawfully entitled to the estate of the 
deceased, he cannot proceed against the guardian, personally, as he is not 
the executing party to the bond, but the minoris; thus the minor’s 
estate would be liable for the misfeasance of the guardian including 
defalcations, which would not be equitable. The sureties shall - have to 
pay, and it is doubtful if they can proceed against the estate of the minor 
which is not benefited at all. In Sonu v. Dhondu() it is held that a 
minor’s estate is not liable for the defalcations of his guardian. Besides, the 
form of the bond would zot make the estate of the minor Hable: Bhawal 
Sahu v. Baijnath Pertab Narain Singh) At best, it cannot be con- 
sidered to be sound law which visits the minor's estate with a heavy and 

- underserved penalty for the acts and omissions of a guardian, which are 
not subject to the supervision or control of any authority. “ The law 
protects their persons, their rights and estates, excuseth their laches, amd 
assists them in their pleadings; the Judges are their counsellors, the 
Jury are their servants, and the law is their guardian’’:” Trevelyan, 
on Minors, p. 15. He is ward of Court inthe suit: Karmal: Rahimbhoy 
v. Rahimbhoy Habibbhoy(2); “In all cases where an infantis a ward 
of Court, no act can be done affecting the person or property or state 
of the minor, unless under’the express or implied direction of the Court 
itself” Ram Sarup Lal v. Shah Latafat Hossein (9). But the security 
bond being got passed by the minor, which must be the case, if he is 
legally held competent to get a certificate through the next-friend, it would 

* expose him to the necessary and undesirable consequences of being lost, if e 
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(1) (1904) I. L. R. 28 Bom, 880; 6 Bom, L, R, 122, (3) (1888) I, L. R. 18 Bom, 187. 
(2) (1907) I, L. R: 35 Cal 820, (4) (1902) I, L, R. 29 Cal, 735. Se 


. hg (1 + : a 
g s + = Ps a 


Nos. 7-8, j JOURNAL. x 7 > 


the guardian commits waste of the debts received as the certificate holder, 

or to responsiblity to the claim of the better rightful claimant if any. The 

bond itself cannot be of any use to the minor against the next-friend : 

Parson v. Somnath@). No Court would willingly be a party to an order, 

which can be abused to the detriment of the minor, and none would, 
advocate a course that is fraught with such injurious consequences to the 

infant. 

Further, let us see what would be the result if the guardian died before 
the debts are fully realised, though he has got the certificate in the name 
of the minor, No fresh certificate will be required, as the minor is alive, 
and the certificate is ex hypothesis issued to him and therefore is con- 
clusive as to his right to recover debts: Durga Das v. Gullu); s. 16, A 
debtor, therefore, cannot refuse payment to any person, who comes forward 
to claim the right of the guardian in syccession to the late one who got 
the certificate for the minor-heir. This would necessitate the minor 
to file a suit if the debtor js not sure of the right of the alleged guardian, 
or the debtor must pay the amount and run the risk of further litigation: _ 
Meenaichee Achi v. Ananthanarayana Aiyar's), It is not the law that the 
debtor can insist upon the new or the old candidate for guardianship to be 
appointed so under Act VIII of 1890, or can successfully resist the right 
of the minor-applicant to the costs of the suit which would follow, if the 
debtor does not think it safe to pay debt to any one coming forward as 
the guardian. There would be greater difficulty, if the certificate is to be 
extended, when the minor is alive, but not his original next-friend. Is the 
Court again to enquire who are the applicants for guardianship which has 
fallen vacant, and decide extention to the person found desirable? Mr. 
Thakor suggests to get rid of some of these difficulties *that “ the security 
might well be taken from the minor’s next-friend, as is being done under 
the provisions of O. XxXI,r.15 and O. Xxv,r. 1, of the Civil Procedure + 
Code,” However in the matters of execution, the securrity is taken from 
the next-friend personally to safeguard the interests of the minor, under 
O., XXXII, & 6, lorms of security-bonds taken under O. XXV, T. 1, are given 
at pp. 64 and 180 of High Court Circular Book (Bombay), and party to 
the suit is not to execute them. See also the wording of O.XXI,r 15. o 
Analogy suggested is quite inapplicable. It is doubtful if the r. 6 of 
O. XXXII is applicable to the certificate issued under Act VII of 1889, for 
the decree or order referred to therein seems to be such as is passed against 
a defendant or an opponent, and is capable of execution. The debt re. 
coverable under the certificate is not by virtue of “an order in favour of 
the miror.” If there is dispute with the debtor about the claim, there 


would be the necessity of a suit and a decree, when the security under 


‘ (1) (2903) 5 Bom, L. R. 929. (3) (1902) 12 M, L, J. 380 
* e (2) (1904) I. L, R, 37 All, 87. i 
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r. 6 would be taken, The certificate only enables him to recover the 
delrts due to the deceased, and if the debtor pays the debt, he is indem- 
nified against all rightful claimants. Itis besides doubtful, ifthe taking 
of the security under r. 6 ol O. XXXI isa matter of procedure, and there- 
“fore applicable unders. 141 of the Civil Procedure Code: Madhavrav v. 
Nazir 0). In any case, it would be necessary to take two security bonds— 
one under the Act, and the other under the Civil Procedure Code, O. xxxn, 
to protect the interests of the minor if a certificate can be granted to 
Him, and this would require greater trouble and expense, and in case of 
litigation, would require the assignment of either, and at times of both, 
thus not facilitating the matteis as far as the minor is concerned. Even 
the High Courts of Madras and Allahabad have not suggested the taking 
af additional bond under O, xxxīr as legal and necessary. If it is not 
legal to take security under O. XXXII, when a certificate is issued to a 
minor through his next-friend, enabling the latter to recover debts, it 
would mean that the Court is putting the minoy’s interests at the mercy 
of a relative who may not always be able to withstand the temptation of 
becoming unscrupulous a bit, and the minor may risk them by the action 
of the Court. 


All these difficulties will disappear, if the alleged guardian who has 
the welfare of the minor at heart, which induces him to come forward 
to apply for certificate as next-friend, is made to apply and get a 
certificate in his own name. He will be under the legal necessity to 
state “the right in which he claimed ” and for that purpose, he shall have 
to show not only who are the near relatives of the deceased, their 
residence, etc., but, also why he applied for the minor who is stated to be 
the nearest relative. If there is any false suggestion, concealment, or untrue 
allegation in respect of his own right to get the certificate, any other 
interested or preferable man as guardian can easily apply to get an order of 
revocation under s. 18. The security bond will be passed by him personally 
and hence he and the sureties will be obliged to pay the sum recovered, 
to the minor “ who is lawfully entitled to” it as the nearest heir, or they 
will be responsible to the other claimant, if any, and the minor will not 
be an accounting party at all. This procedure will not make the minor’s 
estate suffer for the irresponsible and uncontrolled acts of the self. 
appointed next-friend, These are a fosteori considerations, but it is the 
duty of the Court to construe an Act or the words used by the Legislature, 
whatever may pe the inconvenience of following the necessary meaning ; 
in fact the Court has to interpret, and not to make new law on the 
principle of “ab argumentum inconvenientt, plurium valet in Lege” an 
argument drawn from inconvenience is forcible ın law. 
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It is therefore necessary to examine the sections, and Kne does not 
find the course easy. As would appear from the case of Ex parie Mahka- 
dev Gangadhar ©) itis found doubtful by Sir Lawrence Jenkins ©. J, 
if a minor can be granted a certificate. The Madras High Court also do 
not find the point free from difficulty. 

Section 4 refers to the person “claiming to be entitled to the effects 
of the deceased person,” the marginal note to the “proof of representatfve 
title,” andthe preamble to “the representatives of deceased persons.” 
But the preamble cannot control the clear expressions in the Code: 
see Mancharam Pranjivan v. Bat Mahal: (?) about this very Act ahd 
the preamble. Certificates have been issued by all the High Courts to 
assignees, by act of parties or under law, though they are not “represent- 
atives of deceased persons” as commonly understood: Karuppasami v. 
Pichu (3); Shodone Mohaldar v. Hlalalkhore Mohaldar (4); and Mancha- 
ram Pranjicandas -v. Bai Mahali, It must be admitted that a 
guardian cannot be said to be claiming personally the effects of the 
deceased whose heir the minor is; but s. 4 should not be held to be a bar 
to the application by the guardian in his own name, ass. 4 is only for 
the purpose of prohibiting the Court from passing decrees except on 
production of a particular document in particular circumstances, and not 
as to in whose favour, the required document should be issued, and who 
should get the decree. As to the person who can apply for the certificate, 
recourse must be had to ss. 6 and 7, which do not confine the right to the 
heir alone, for, in the case of more applicants than one, the Court has to see, 
who has prima facie the best title thereto, or isto have “regard to the 
extent of the interest, and the fitness in other respects of the applicants. ” 
No doubt it would be stretch of the meaning to include the guardian-certi_ 
ficated, and much more one coming as a guardian under the general law, 
It would also be an unnecessary hardship to insist upon the production of a 
guardianship certificate under Act VIII of 1890 as was donein4g Sindh L.R- 
266. Therein the suggestion that the petition be taken as by the natural gu. 

*ardian was met with the observation “ thatit would involve consideration of 
the question whether the natural guardian was de facto guardian and, further 
I should not be inclined to recognise the rights of a natural guardian in 
a summary proceeding until he had brought himself under the control, and 
the minor under the protection of the Courty being appointed legal 
guardian under Act VIII of 1890”. It may Be respectfully submitted that 
the security bond passed by the guardian under the Act VII of 1889 in his 


(1) (1904) I. L. R. 28 Bom. 844. (3) (1891) I. L. R. 15 Mad. 419. 
(2) (1893) I. L. R. 18 Bom. 8315. (4) (2878) I, L. R. .4 Cal. 645. 
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„sureties becfming liable for the act of the certificate-holder to pay up the 

cum to the minor as the rightful claimant, would put him nuder the 
control of the Court and protect the estate of the minor. 

“E urther, under Bombay Reg. VII of 1827, which is still in force, a minor 

is not found competent to get a certificate of heirship, ss. 9, 11; Bat Baiba 


y- Bai Daguba |), Act VII of 1889 is like the Reg. VII of 1827 


supplementary to thé administration law enabling a person to get in the 
liquid assets of a deceased, and is consequently summary and provisional. 
It thus appears from the sections as interpreted that either a guardian 
should be made to get himself so appointed under Act VIII of 1890, or the 
certificate may be granted to any volunteer as the next-friend of the minor- 
heir without any control from the Court to protect the interests of the 
minor, or allow the claim to be barred by effiuxion of time, The third 
course would be to allow the natural guardian to apply in his ownright 
as guardian de facto of the minor, for a certificate; and to protect the 
interests of the heir to get the security bond passed by the applicant 


guardian personally, with sureties liable for his actions expressly as is. 


-allowed under sS. 9. 


RECENT ENGLISH CASES. 





1. ALIEN ENemMyY—Znterned non-naturalized German subject—Con- 
tract entered into after declaration of war with Germany—Right to 
enforce. A contract between a German subject resident and carrying on 
‘business in England and a British subject also residing and carrying on 
business in England, entered into after the outbreak of war between Great 
Britain and Germany and being one in no way prohibited by any Procla- 
mation against trading with the enemy, is not affected by the fact that 
the German subject subsequently becomes interned within the realm as a 


civilian prisoner of war; and the German subject is entitled to maintain. 


any action otherwise competent to him in respect thereof, The internment 
of a registered alien enemy does not operate as revocation of the licence 
to remain in this country which is implied in registration: Schaffenius v. 
Goldberg, [1916] 1. K. B, 284. 

Prisoner ofwar—Non-combatant—Prerogative of Crown to 
imprison—Jurisdiction of Gourt of King’s Benchto interfere with exer- 
cise of prerogative— Writ of habeas corpus. A German subject who has 
obtained his discharge from German nationality but has not become a 
naturalized British subject is, under the provisions of the German law, in 
a privileged position and does not become entirely divested of the rights 
gelonging to a natural-born German. He is therefore an alien enemy.. 


(1;(1882) L L. R. 6 Bom. 728. 


` g 
š i 9 
a 
& 
e hd * + 
B = e 





e, 


/ 


NO. 7-8 ] JOURNAL. | 7e 


The Crown is entitled in the exercise of its prerogative k imprison an 
alien enemy, and the King’s Bench Division has no jurisdiction to inter-. 
fere with the exercise of the prerogative. An alien enemy‘resident jn the 
United Kingdom, who, in the opinion of the Executive Government, is a 
person hostile to the welfare of this country and is on that account 
interned, may properly be described as a prisoner of war although notea 
combatant or a spy; and an application by him for a writ of habeas corpus 
will be refused. Rex v. Vine Street Police Station Superintendent, Ex 
parte Liebmann, [1916] 1. K. B. 268. 

SLANDER—Cause af action—Words imputing moral misconduti— 
Not spoken of plaintiff in relation to his eee teacher of 
council school—No special damage alleged or proved, An \imputaticn of 
which a good immorality against a person engaged in any. profession or 
occupation in moral characteris specially requisite is not actionable per se, 
unless the imputation itself be connected with the person’s occupation or 
employment, or the person slandered be a clergyman holding clerical pre- 
ferment or employment of temporal profit, To hold to the contrary would 
be an extension of the law of slander, which must be made by the Legis-. 
lature and not by judicial decision. So held in the case of the headmaster 
of a council school, against whom an imputation that he had been guilty 
of adultery was made, without any relation to his position as a school-- 
master. Jones v. Jones and Wife, [1916] 1. K. B. 351, 





REVIEWS. 





A Digest of English Civil Law. Books IV and V. By W. M. Geldert,. 
M. A. B.C. L., and W. S. HoLpswortsH, D.C. L. Lonpon: Butter 


worth & Co., Bell Yard, Temple Bar. 1916. Roy. 8vo. Pages lviii,. 


from 1155-1294, and 16. 


The whole subject of English Civil Law was projected to be handled 
in five books under the editorship of Mr. Edward Jenks. The first 
book dealt with general principles; the law of obligations as arising from 
contract,’ quasi-contract-and torts, has been admirably digested in the. 


second book by Messrs. Lee and Miles. The property law is treated of , 


by the learned editor. The next topic, family law, finds an able exposi- 


tion at the hands of Prof. Geldert. The law of the’ family resolves itself’ 


into the law of marriage and the law. of guardianship. Both these 
branches have been discussed. In the last book, which concerns itself 
with succession, Dr. Holdsworth touches upon the law of succession only, 
leaving intestate succession and the distybution of assests to be dealt 
with in the final part. Itis siefactory O this work is approach- 
ing completion. 
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ansfer in British India Vol. III. By H. S. Gour, D. C. L, 
of the Inner Temple, Barrister-at-Law. CALCUTTA: 
Thacker, Spink & Co, Fourth Edition. 1916. Roy. 8vo. Pages li, from 

1647-2161, Price Rs. ro. 

Tuis, the third volume, brings to a close the learned and exhaustive 
cemmentaries pf Dr. Gour on the Transfer of Property Act. It embodies 
sections 105 tb 137, bearing on leases, exchanges and gifts and transfers 
of actionable |claims. A supplementary chapter on conveyancing and 
conveyancing |precedents form a noticeable feature of the book. The 
commentaries have been revised and recent cases have been incorporated. 
The index is} copious, As we have said before, the present edition 
is a distinct} improvement on its predecessors. It deserves to be 
commended just as much for the industry and learning of .its author as for 
the enterprise jof its publishers. 





Land Tenures in the Madras Presidency. By S. SUNDARARAJA IYENGAR, 
B. A. B. L. Vakil, Madras High Court. Mapras: The Modern 
Printing Works, Mount Road, Madras. 1916. Roy. 8vo. Pages xxxiv 
and 487. 

The tenures on which lands are held -in different parts of India is 

a subject of all-absorbing -interest. Those prevailing in the Bombay 

Presidency have been carefully summarised by Mr. Dandekar in his work 

on the Land Tenures in the Bombay Presidency. The tenures prevailing 

in Madras do not seem to differ much from the Bombay tenures. The 

Mirasi and the Ryotwari tenures are common to both the presidencies. 

The incidents germane to these tenures have been minutely discussed and 

graphically described. The beneficial tenures or imams, which may be 

either personal grants or service grants, have been dealt with elaborately. 

The land tenures peculiar to Malabar are briefly discussed. The statutes 

* passed by the Madras Legislative Council and referring to land tenures 

are reproduced in the Appendix, The present volume is a safe and 


reliable guide to the land tenures prevailing in the Presidency of Madras, ° 
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A POINT OF MORTGAGE LAW. : 








DHARAMDAS KHUSHIRAM B. A. LL, B. 


N the case of Dkondu v. Bhikaji ©) their Lordships of the Bombay 
High Court (Beaman and Hayward JJ.) decided that a holder 
of two different mortgages on the same property from the same person 
who has secured a decree on his second mortgage without disclosing his 
first mortgage cannot subsequently sue and secure a decree on his first 
mortgage, holding the second suit to be barred as res judicata under s. I, 
expln. IV of the Civil Procedure Code, by reason of the decree in the 
first suit on the subsequent mortgage. 

At first sight this decision might appear to be a corollary of the 
decision in Keshavram vy. Ran hhod (*) where Russell and Batty JJ, held 
that the holder of two mortgages of the same property executed by the 
same person cannot sue forthe sum due on the later mortgage only 
subject to the first. But thisis notso, On the contrary the Judges in 
the later case hold that after the repeal of s. 85 of the Transfer of Property 
Act by r. r of O. XXXIV the former decision can no longer be regarded as 
good law and that such a person may now so sue. But they hold that the 
first mortgage must be disclosed and asserted and that failure to do so 
bars the mortgagee from suing on it later on ; and this result is said to be 
die to the operation of the principle of res judicata as applied by their 
Lordships of the Privy Council in Sri Gofal v. Pirthi Singh() 

In Sri Gojal’s case the plaintiff who had two mortgages over the 
same property sued on the first of his mortgages without disclosing 
the second and obtained a decree. Some time after this the defendant 
who had a mortgage over the same property subsequent to the two 
mortgages of the plaintiff broughta suit forthe sale of the property. To this 
the plaintiff was made a party on account of his first mortgage, on which 
he had secured a decree, and which alone was evidently known to the 
defendant. Plaintiff omitted to make any mention of his second mortgage 

(1) (1914)17 Bom, L. R, 144. 
(2) (1905) 7 Bom, L. R. $21, 
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and the decree gave the defendant the right to sell the property after paying 
and satisfying -the amount of the first mortgage due to the plaintiff. 
Séme time after this the plaintiff brought a suit to enforce his second’ 
mortgage against the original mortgagor andthe defendant. Defendant 
contended that as in his suit to whicn the plaintiff was a party, the 

> plaintiff had omitted to set up his second mortgage, his fresh suit in 
respect of the second mortgage was barred by s. 13 of the Civil 
Procedure Code and their Lordship upheld this plea holding that the 
plaintiff was entitled to plead and prove his second bond as a bar to any 
decree for sale in defendant’s favour, except subject to that bond ; and 
having failed to do so was now barred, 

A simple narrative ofthe above facts suffices toshow that the doctrine 
of res judicata so applied is clearly brought into play not between the 
prior mortgagee and the original mortgagor but between the prior and the 
subsequent mortgagees; and pro2eeds, on the failure of the plaintiff,, to 
plead his second mortgage, as an additional mortgage prior to the defend- 
ant’s mortgage, and as such answer pro tanto to the claim of the 
defendant to bring the property to sale subject to the plaintiffs first 
mortgage only. 

According to the explanation to r. 1 of O. XXXIV a puisne mortgagee 
may sue for sale without making the prior mortgagee a party to the 
suit; but according to the Bombay High Court, even when the holder 
of two mortgages brings a suit on his subsequent mortgage only, he is 
not only already party to the suit, but is also the holder of the two 
positions of the prior and a puisne mortgagee in 1espect of his first and 
second mortgage and is as such bound to disclose and assert his first 
mortgage as laid down in the Privy Council case. 

According to Beaman J. it cannot be said that in such circumstances 
he is not a party to the suit. He is just as much a party, as though he 
had been impleaded by a puisne mortgagee other than himself. So that 
where a mortgagee holds two mortgages of different dates upon the same 
property, and sues upon the later mortgage, he must be deemed to be a 
party to the suit, in the position to assert any rights he might have under 
his prior mortgage. tut if he makes no mention of his rights as a prior 
mortgagee then he is inthe same position as a prior morgagee who being 
duly impleaded did not atéempt to agert his rights, In such a case the 
decision in Sri Gopal v, Pirihi Singh(1) is conclusive and the matter 
would be res judicata against the prior mortgagee. 

Hayward J. does not think the matter to be free from difficulty but 
after consideration it does not seem to him practicable to hold the prior 

emortgagee in such a a party, where he is himself actually 
represented in the nt mortgagee, with full knowledge of 
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the prior mortgage. On the other hand, if the prior mortgagee were held 
in such a case not to be a party and not bound to disclose his.prior mort- 
gage, the ruling would, in his opinion, open the door to possiblé fraud, in 
the subsequent dealings with the property and tend to defeat the general 
policy of finally setting all questions regarding mortgage property in one , 
suit, and of limiting litigation underlying the various provisions ov thee 
T ransfer of Property Act and the Civil Procedure Code. 

Now it is not clear in what capacity such a person can be audae 
to be a party to the suit qua his first mortgage. When the holder of two 
mortgages sues in respect of both of them, he has to state his cause of 
action in respect of both, pay Court-fees in respect of both causes of 
action, and so on, The very fact that a party sues on his subsequent 


mortgage alone, is a clear indication that he wishes to come forward in 


respect of the second mortgage alone. No person can be joined as 
a plaintiff without his consent. Itis equally clear that he cannot be 
considered as impleaded a defendant because no person can be both 
plaintiff and defendant in the same suit. 


Nor is it clear how the position of two different mortgagees can be 
considered similar to the position of the holder of two mortgages of the 
same property. As between the two different mortgagees there is always 
a conflict of interest, and a necessary contest for priority. The loss of 
priority, may be almost fatal where the property, the subject of the two 
different mortgages, is not sufficient for the satisfaction of both the debts. 
But even where the property is sufficient or more than sufficient a position 
of priority gives a superior right to redeem and may confer several other 
advantage. A subsequent mortgagee who joins a prior mortgagee, the 
holder of two prior mortgages, and admits one of his mortgages only, or 
makes no reference to it, clearly wishes to step into the second position 
whereas he will be only entitled to the third position, if the prior 
mortgagee asserts his additional prior mortgage. The assertion of his 
other mortgage is thus on the defendant’s part clearly a ground of attack 
and defence to the.claim of the plaintiff to step into the second position, 
within the meaning of s. 11, expln. IV., Civil Procedure Code. And indeed 
the prior mortgagee must make this attack and defence in a suit where his 
joinder makes it necessary for the Court to determine the rival claims of 
the rival mortgagees to the various layers of thé mortgaged property. But 
this necessity entirely disappears where both the mortgages are vested in 
the same person, To such a personit must be a matter of absolute 
indifference as to which mortgage is satisfied first. There is no necessity 
to set up one mortgage, as an attack upon, or a defence against, the other, 
and it is not at all clear why a person should proceed to attack, or set up” 


a defence against himself, Whatever adyantage may accrue under this or 
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that mortgage, will come to him alone, and he is thus under no necessity 
to set up one against the other. 

° The principle of res judicata as applied by their Lordships is nothing 
else but a rule of equity brought into play to effect an equitable distribu- 
tion of the mortgaged property between the competing holders of different 


“mortgages, and can have no scope where all the rights are vested in one 


and the same person. 
‘If this view of the Privy Council case is correct the omission of an 


assertion for which there is neither object nor reason should have no effect 


on the subsequent suit. The two mortgages create different rights, give 
rise to different causes of action, and, apart from the conflict into which 
they may be thrown, have nothing else in common to make a mention of 
one necessary in a suit on the other. 

Having secured a decree on his first mortgage such a plaintiff however, | 
must, either, as is pointed outin Sundar Singh v, Bholu (1, proceed to 
execute both his decrees together, or he may execute his first decree on 
his second mortgage subject to the first moftgage, The dictum to the 
contrary as to the latter course in Sundar Singh v, Bholu (3) is based on 
the case of Mata Din v. Kazim Husain(#) which after the enactment of 
O. XXXIV, r. 1, Civil Procedure Code, can no longer be regarded as good 
law, and indeed has even before that enactment been expressly overruled 
in Ram Shankar Lal v. Ganesh Prasad (4). 

The first mortgage must, however, be expressly asserted or notified in 
the application for sale as otherwise the mortgagee will be estopped from 
subsequently enforcing his first mortgage against the purchaser, This 
is indeed clear from the terms of s. 115, Indian Evidence Act, andis a 
necessary corollary of the decision in Muhammad Hamid-uddin v. Shib 
Sahai (5; where it was held that a mortgagee who causes the mortgaged 
property to be sold, in execution of a decree, other than a decree, obtained 
upon his mortgage, without notifying to intending purchasers the exist- 
ence of his mortgage lien, is estopped from ever setting up that lien 
against the title of bona fide purchaser. This principle as laid down in 
Agarchand Gumanchand v. Rakhma Hanmant (6) applies even though 
the mortgage-deed has been registered. 

Thus it will be seen that the holder of two mortgages who is enfore 
ing his second mortgage omy, though he need not assert his first mortgage 
in the proceedings upto the stage of the decree, must assert itin the 
proceedings subsequent to the decree. This is because in the sale 
proceedings there comes on the stage a third person, i. e. the execution. 
purchaser. Being the assignee of the rights under the subsequent mort- 


° (1) (1898) I. L. R. 20 All, 8212. (4) (1907) I. L. R, 29 All. 885. 
($) (1898) I. L. R. 20 All. 822. (5) (1899) I. L. B, 21. All. 309, 
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gage, he is unlike his assignor deeply interested in denying the existence 
or the validity of the prior mortgage. In other words the interests which 
before the decree were common and unitedin the same person have 
now become seperate and come into competition ; and we have two 
distinct rival parties, the prior mortgagee and the purchaser, like to the 


prior mortgagee and the subsequent mortgagee in the Privy Council case; | 


and the principle laid down there at once comes to play. This principle 
whether called principle of res judiccia or stoppel is in reality, as ex- 
plained above, nothing else but a common sense rule of equity brought 
into play to adjust the competing interest of rival mortgages and auction 
purchasers, But this principle can have no application whatever in a suit 
against the mortgagor alone. Where the first decree on the second 
mortgage has not been executed, when the second suit is brought, no 
purchaser has yet come into existence, and no question of ves judicata 
or estoppel can arise. Even when the decree has been executed and a 
purchaser has come into existence, the principle of res judicata or estoppel 
cannot be applied as he isnot a party to the suit, It is true that such a 
decree will be infructuous as against the purchaser in possession, but that 
is not a point with which we are now concerned, The point is that there 
must bea decree for sale against the mortgagor, When the mortgagee 
does file a subsequent suit impleading the purchaser is possession, his suit 
would be dismissed if the mortgage has not been notified in the execution 
proceedings, 

It is to be noticed, that in the case of Dkondu v. Bhikaji) Beaman J., 
at two distinct places in his judgment, refers to the purchaser at the 
Sale; at page 149 where he says that such a prior mortgagee would be 
disentitled to assert any rightshe might otherwise have had under his 
-prior mortgage, against a purchaser at any such sale, and again at page 
150 where he observes that in such cases the decision in Sri Gofal v. 
Pirthi Singh (2) is conclusive, establishing that such a prior mortgage would 
bg precluded from bringing another suit upon his prior mortgage, against 
the purchaser at the sale. It is not clear why His Lordship should have 
teferred to the purchaser at the sale, as the statement of facts given in 


the case of Dhondu v. Bhikaji (#) shows that the first decree had not yet 


been satisfied, i. ¢.,that there had been no sale, and consequently no 
purchaser. It seems that His Lordship has applied to proceedings against 
the mortgagor principles which are applicable sel the purchaser, or a 
competing mortgagee alone. 

With regard to the other difficulties foreseen by Haywa I. there 
can be no possible room for fraud as the prior mortgage must be disclosed 


in the execution proceedings. And as regards the principle of finality it 5 


(1) (1914) 17 Bom. L. R. 144, (3) (192.4) 17 Bom, L, R. 144, 
0 ® (2) (1902) I, L, R, 24 All, 429, P, o, . 
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is sufficient to say that the Legislature itself allows different suits on the 
successive liens executed on the same property. That the mortgagee who 
hs secured a decree for sale against his mortgagor alone, but who, before 
he can bring the property to sell, finds it already sold away in execution 
of the decree of another mortgagee, may resue all the parties, was recog- 
*  nised as long ago as 1883 in Jugat Narain v. Jag Rup(). 

The whole discussion may be said to resolve itself merely 
into a question as to the stage at which the prior mortgage must be assert- 
ed. This is no doubt so but the distinction is in practise of great practical 
importance. It will readily occur tothe decree-holder bringing the 
property to sell, that the purchaser may be bidding without any knowledge 
of his further lien and the equity of disclosing it will be at once apparent 
tohim, On the other hand, it will hardly occur to the holder of a mort- 
gage in proceedings against his mortgagor to disclose his other mortgage 
already known to the defendant especially when the two mortgages natu- 
rally appear as distinct and separate transactions. There is no statutory 
law requiring such disclosure before decree. 


CIVIL PROCEDURE CODE, O. xxi, r, 2 (3). 





TEJUMAL HASSOMAL, B. A, LL. B. 


RDER XXI, r. 2, with a few changes corresponds with s, 258 of the old 

Civil Procedure Code. Incl. 3 of this rule a change has been made 

by the ommission of the words “as a payment or adjustment of the decree” 

after the word “recognised” which occurred in the old Civil Procedure 

Code. This change has attracted a large number of decisions from the 
various High Courts. 

As regards a judgment-debtor, it appears to be settled by all the High 
Courts that he cannot take advantage of a payment which has not begn 
certified within the prescribed period (i. e., ninety days), except in the case 
of fraud, where he can be given the benefit of the payment: see Hansa 

‘Godhaji Marwadi v. Bhania Jogaj: Marwadi (2 which follows T rimbak 
Ramkrishna v, Hari Lasmanis), But as regards a decree-holder there js 
a divergence of opinion whether he should be allowed to take advant 
of an uncertified payment, . 

The decree-holder’s case may be divided into three heads: (1) whether 
atty form is prescribed for a decree-holder to certify payments ? (2) whether 
any time is fixed for a decree-holder to certify payments ? ( 3) whether a 


age 
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decree-holder can, for any purpose whatever, take advantage of.a a 
which has not been certified ? 

1; There is consensus of opinion of all the High Courts that no 
form is prescribed for decree-holders to certify payments, and that it is 
sufficient for him to convey an intimation to the Court that a certain payment 

| hasbeen made to him: see Khushalchand v, Nandram Sahebram (1); Lakhi « 
Naran Ganguly v. Felumani Dasi (2); and Khatibannessa Bibi v. Sanchia 
Lal Nahata’), The Madras High Court also laid down the same principle 
in Lodo Govinda Das Krishna Doss Naru v. Rajah of Karnetnagarl4); . 
and the Court of the Judicial Commissioner of Sindh also ruled similarly in 
Narsoomal v, TirathmalS), The Allahabad High Court in Gokulchand 
v. Bikhal®) expressed the same view but decided the matter against the 
decree-holder on the ground that he should have mentioned the payment 

| in the proper column of the application for execution. 

2, There is a divergence of opinion on this point; but the balance of 

, authority seems to lean to the view that no time is fixed for decree-holders 
' for certifying payments. An early ruling of the Bombay High Court 
| on this point is the case of Tukaram v. Babaji(?’. This ruling is 
f under the old Civil Procedure Code, but it may still - þe considered 
as good law for this Presidency "as no change has been wrought in 
, the section in this respect. The Calcutta High Court in two cases, 
| Lakhi Naran Ganguly v. Felumani Dasi() and Khatibannessa Bibi v. 
` Sanchia Lal Nahata(), and the Madras High Court in Lodo Govinda Das 
Krishna Doss Naru v. Raja of Karnetnagar (lo), and the Judicial Com- 
missioner’s Court of Sindh in Marsoomal v. Tirathmal (1). have adopted 
the same view. But the Allahabad High Court in Bhajan Lall v. 
Cheda Lall (2) while distinguishing the ruling of Tukaram v. Babaji (18) 
has restricted the right of the decree-holder for certifying ‘to the time 
during which the decree is alive. None of the above decisions has consi- 
dered what isthe maximum time allowed to decree-holders to certify. 
Bit Art. 181 of the Indian Limitation Act would appear to restrict the 
decree-holder’s right to three years from the date of payment, 

3, Under the old Civil Procedure Code, it was believed that the 
decree-holder could take advantage of uncertified payments for the 
purpose of prolonging the period of limitation. * But now some of the 
decisions. lay down that the provisions of O. XxXI}r, 2, cl. 3, must be rigidly 
applied, and no case should be allowed to escape them (see Narsoomal 
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(1) (2921) I. L. R. 35 Bom. 516, 523 : (7) (1895) I. L. R, ai Bom. 122, 
18 Bom. L. R.977 : 12 I. C. 572. (8) (1914) 27 I. O. 11., 18 0, W. N, czovi, 
(2) (2914)'27 I. O. 11, 18 O. W. N. cxovi. (9) (1915) 20 0. W.N. 272. 
® (3) (1915) 20 0. W. N. 272. (10) 30 I. O. 358, 362 
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v. Tirathmal 0), Jogendra Wath Sarkar v. Probhat Nath Chatterjee(2)) 
while others lay down that the strictness of this rule may be relaxed in 
fertain cases, and the rule should be so construed as not to defeat the 
ends of justice: see Lodo Govinda Doss v. Rajah of Karnetnagar(®). 
There are two cases in which the decree-holder sets up payment for 
saving limitation. The first, in which the decree-holder sets up a pay- 
ment under s., 20 of the Indian Limitation Act to prolong the period of 


limitation; the second, of instalment decrees in which the whole money 


. becomes due in default of certain instalments, and in which the decree- 
holder wants to execute the whole decree on default of payment of those 
instalments. The first case is covered by the following rulings, i, e., 
Kutubullah Sarkar v, Durga Charan Rudra) Bhajan Lall v. Chedda Laiks) 
and Narsoomal v. Tirathmal() which clearly lay down that a decree. 
holder cannot be allowed to set up an uncertified payment to prolong 
or extend the period of limitation. The Calcutta High Court in 
Khatibanessa Bibi v. Sanchia Lal Nahata(?) has relaxed this rule 
to the extent that when itis foundby thé Court (without going into 
an inquiry) that a payment has been made, the Court should recognize 
such a payment. The second case, i @., of instalment decree, is 
directly touched only by one rulitfg of the Allahabad High Court, 
Amir Sing v. Chattar Sirghi’, in which.it was held that an instalment paid 
in pursuance of the terms of the decree and which was not certified could 
not be recognized for any purpose whatever, and the Court must consider 
it asnot paid. The same point was referred to by the Allahabad High 
Court in Bhajan Lall v. Cheda Lalli?) but was not fully discussed. 
The Judicial Commissioner’s Court of Oudh laid downa broad and 
general proposition in Ram Sarup v. Jagan Nath Parsad +.) that an 
uncertified -payment cannot be recognized even for the purposes of 
limitation. The view expressed by the Allahabad High Court in Amir 
Singh v. Chattar Singh\™) would work a great hardship upon the decree. 
holders, and would, if strictly followed, defeat the ends of justice. In the 
case of instalment decrees, the decree-holder comes to Court and alleges 
that certain conditions of the decree have been satisfied (i.e. certain 
instalments paidin accordance with the terms of the decree) and the 
default which entitles him to come-to Court and apply for the recovery of the 
whole amount occurred ow a particular date. He does not want to prolong 
the period of limitation, but merely asks the Court to see when the cause 


~ @)9S8. L. R. 27, 32. l (7) (1915) 20 O. W., N. 274. 
(2) (1918) 19 0. W. N. 650, (8)29I 0.274 
(8) (30 I. O. 388, 362. - (9) 24 I. C. 215, 

(4)(1911) 16 O. W. N. 396 : 18 I. O. 424. (10) 15 L O. 528, 
(5) (1912) 12 A. L, J. 825 : 24 I, C. 225, (11) 29 I. O, 274, 
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for application accrued to him. Therefore the case of instalment decrees 
in which the whole money becomes due in ‘default of certain instalments 
should be placed on quite a different footing from that in which the 
decree-holder alleges a certain payment towards the decree under s. 20 


of the Indian Limitation Act, and wants to prolong the period a 


limitation. 

Another case which has not been contemplated by any of the above 
rulings is one in which the decree-holder alleges certain payments and the 
judgment-debtor admits those. Should the Court in such a case recognize 
such payments? The principle of the Allahabad High Court laid down in 
Bhajan Lall v. Cheda Lallu), if strictly applied, would debar the Court 
from recognizing even such payments, This principle, if strictly followed, 
would indeed inflict considerable hardship upon decree-holders. The Court 


in such a case has not to make an inquiry, and it would indeed be falla- , 


cious to hold that a Court should consider a payment as not made 
although it knows from the record that it has actually been made. A 
liberal construction should be placed upon this clause, so that, if the 
Court without .going into an inquiry can ascertain whether a payment has 
been made, it should recognize that payment, It would be better ifa 
clear decision is given by a Full Bench dealing with all the cases arising 
out of this clause, so that a uniformity of decisions might henceforward 
prevail in the whole of India. 





RECENT ENGLISH CASES. 





CONTRACT C, i. f—Payment against tender of shipping documents— 
At the date of the tender to the buyers of shipping documents under c. i. f, 
contracts those documents must be valid and effective. Two ca if. 
contracts for the sale of beans to be shipped from Chinese ports to Naples 
gud Rotterdam respectiveiy each contained a provision that payment was 
to be in net cash in London on arrival of the goods at port of discharge in 
exchange for bills of lading and policies of insurance, but payment was to 
be made in no case later than three months from date of bills of lading or 
upon the posting of the vessel at Lloyd’s as a total loss. ‘The beans were 


‘shipped in July, 1914, on German vessels which on the outbreak of war 


between England and Germany on August 4, 1914, entered ports of refuge 


-in the East, where they remained. At the expiration of three months 


from the date of the bills of lading the sellers tendered to the buyers the 
shipping documents, in one case a German bill of lading and an English 
policy of insurance, and in the other a German bill of lading anda German 
policy of insurance. The buyers in each case refused to accept the tender 
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“ad pay the price :—Held, affirming the decision of Scrutton J. [1915] 2 


K. B. 379, that the buyers were entitled to refuse the tender, inasmuch as 
al the date of tender the documents had, by considerations of public policy, 
become void and unenforceable as regards any obligations of performance 
after the outbreak of war, and to carry out their original obligations would 
énvolve entering into contractual relations with the King’s enemies. 
Opinion of Scrutton J. that ac. i. f sale is not a sale of goods, but a sale of 
documents relating to goods, disapproved of by Bankes L. J. and 
Warrington L., J. Arnhold Karberg & Co. v. Blythe, Green Jourdain & Co, 
Theodor Schneider & Co, v. Burgetl & Newsam, [1916] 1 K. B, aos. 

LOCAL GQVERNMENT—BSy-law—Kepeal of Statute authorizing by- 
law—Abrogation of by-law—Norwich Improvement Act, 1879 (42 & 43 
Vict. c. c%su.), s$ 45— Local Government Act, 1888 (51 & 52 Vict. c. 41), 
s. 85: Whena by-law is made under an Act of Parliament the repeal of 
Act abrogates the by-law, unless the by-law is preserved by the repealing 
Act by means of a saving clause or otherwise. _ Watson v. Winch, [1916] 
1 K, B. 688. 

LANDLORD AND TENAN!—flat—Landlord retaining possession of 
voof—Liability to repair roof—Negligence—Absolute liability. Land- 
lords let to a tenant a flat on the top floor of a building but retained 
possession and control of the roof. Water having found its way into the 
flat through cracks in the roof:—/edd, that the landlords were bound to 
repair the roof, and that they did not discharge this obligation by showing 
that they took reasonable care to keep itin repair. Mart v. Rogers, 
[1916] 1 K. B. 646. 

HUSBAND AND WiFE—AÁction by husband againsi wife—Action to 
restrain wife from purporting to pledge credit of husband— Married 
Women’s Property Act, 1882 (45 & 46 Vict. c. 75). An action will not 
lie by a husband against his wife for an injunction to restrain her from 
pledging his credit. Webster v. Webster, [1916] I. K. B. 714. 

NEGLIGENCE— London— Paving and making up street—Construct- 
ing gully to carry off surface water into sewer—Placing gratiag over 
gully—Exercise of Statutory Powers— Work carried out with reasonable 
care and skill— Grating as laid being dangerous to cyclists—Liability 
of local authority for’ nuisance—Metropolis Management Act, 1855 
(18 & 19 Vict. c. 120), s.*105. A local authority in 1883, acting under 
s. 105 of the Metropolis Management Act, 1855, paved and made up a road, 
and for the purpose of carrying away the surface water they constructed a 
gully near the side of the road leading into a subjacent sewer, and covered 
the hole with a grating. The grating and framework were so laid as to 
tause a considerable depression in tne road, but the work was done with 
due care and skill in accordance with the usual method at the time, In. 
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1912 the plaintiff was riding a bicycle along the road, when in passing 
over the grating she was, in consequence of the depression in the road, 
thrown from her bicycle and injured, In an action against the local 
authority to recover damages for the injuries so sustained, the jury found 
that the grating, by reason of the excessive depression in the original con- 
struction, was dangerous to a careful cyclist, but that the local authority 
were not negligent in not having discovered the defect ;—Æ eld, that, as 
the local authority, in the execution of their statutory powers, had 
exercised due care and skill in the original construction of the grating, 
and as they were not negligent in not having discovered the danger, they 
were not liable though the work turned out subsequently to be dangerous, 
Papworth v. Mayor, &c., of Batiersea (No. 2) [1916] 1 K. B. 583. 


m t 


GLEANINGS. 





MR. H. G. WELLS ON LAWYERS. 


Mr, H. G. Wells, who has flung himself into the campaign against 
the lawyer-politician, proudly recalls the fact that fourteen years ago he 
lifted up his voice ‘against the legal compared with the creative or 
futurist type of mind.’ How futile were his hostile comments im that far- 
off time! Not long afterwards a Government containing an unprecedent- 
ed number of lawyers was formed, while in the Coalition Cabinet, to 
which yet another lawyer in the person of Lord Robert Cecil has recently 
been added, the legal element is larger still. The latest criticisms of this 
persistent prophet are not likely to be more effective. Why is it that in 
every part of the civilised world the integrity of the English Bench is 
recognised? ‘The British Judges and Law Officers are stupendously 
overpaid in order to make them incorruptible; it is a poor, but perhaps a 
ywoll-merited, compliment to their professional code, We have squared 
the whole profession to be individually unbribable.’ That is Mr. Wells’ 
explanation of the unassailable integrity of British Judges. Could anything 
be more absurd? It would not be less relevant or convincing to suggest 
that the public buys Mr. Wells’ books merely with the object of providing 
him with an income so large that he will be under no temptation to become 
a dishonest man, The salaries of Judges are farge because the earnings of 
leading advocates are large, and because it is desirable, in the interests of 
the community, that the best men at the Bar should be ready to sit upon 
the Bench. Mr. Wells, though he attacks the lawyer-politician with 
vigour, lacks the essential gift of lucidity. He declares that ‘the essential 
business of Government is to deal between man and man,’ and he recog 
, nises that ‘this business of intervening belween men and classes and 
departments in public life’ is ‘closely akin to the proper work of a 
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awyer, What, then,is the matter with the lawyerin politics? The 
head and front of our offending, according to Mr. Wells, is that we are so 
medieval. 

The sound case against the legal profession in Anglo-Saxon countries is not that it is 
unnecossary but that it is almost incredibly antiquated, almost incredibly careless of the 
, blic well -being, and that it corrupts or dwarfs or destroys all the men who enter it. 

If this means—as, presumably, it does—that lawyers are loth to reform 
the legal system, Mr. Wells may be reminded that all the great law 
reforms, have been promoted by lawyers, and that many other reforms 

including the destruction of the medievalism of the circuit system 

would long ago have been introduced had it not been for the opposition 
of other interests. Before he asserted that the legal profession in Anglo- 
Saxon countries ‘corrupts or dwarfs or destroys all the men who enter it’ 
he might at least have remembered that both Sir Robert Borden, the 
Prime Minister of Canada, who came recently to England, and Mr. Hughes, 
the Prime Minister of Australia, who is our honoured guest now, are 
members of the profession which he is pleased to accuse of exercising this 
baneful influence. ‘The real case we British have against our lawyers, if 
I may adopt an expressive colloquialism,’ says Mr. Wells, ‘is not that they 
are lawyers, but that they are such infernal lawyers.’ The plain defect 
of our critics is not that they are critics, but that they are such infernal— 
well, we need not complete the sentence.—Law Journal. 


SELF-DEFENCE AT SEA. 


THE Instructions issued by the Admiralty to the Mercantile Marine, 
and communicated recently to the public, on the subject of the arming and 
resistance of merchant vessels in self-defence contain a clear and complete 
statement of the settled principles of international law which bear upon 
the question. ‘ The right of the crew of a merchant vessel to resist visit 
and search and to fight in self-defence is well recognised in internationat 
law. ... This accurately expresses the law, which permits a merchant 
ship to use force in order to avoid capture, and not merely when once she 
has been fired on or otherwise attacked by a warship of the enemy, The 
crux of the problem undoubtedly liesin the meaning placed upon * self- 
defence’. No one would deny that such a condition arises in every case 
where the enemy has established a course or system of practice whereby 
all merchant vessels of the other belligerent are destroyed or sunk, anid 
that it must be lawful, therefore, for any merchant vessel to anticipate 
such destruction by opening fire as soon asa hostile warship appears in 
its vicinity. It is equally clear and well established that, as stated in the 
Instructions (C 4), ‘ the use of disguise and false colours is a legitimate 


ruse de guerre in order to escape capture’, This is quite in conformity ¢ e 
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with the accepted rules of international law, and is only limited by the 
provision that ‘before opening fire the British colours must be hoisted’, 
This kind of disguise is allowed both in land and sea warfare, and may be 
employed up to the moment at which the exercise of force begins. The 


right is, indeed, recognised by the Hague Convention IV of 1907, which æ 


forbids only the ‘improper’ use of the flag, etc., of the enemy, thus leaving” 
‘improper’ still to be defined. The crew of a merchant vessel which 

defends itself from attack by an enemy warship become, if captured, 

prisoners. of war, as being lawful combatants. But if the exercise of force 
exceeds what is reasonably necessary for repelling the attack, or is con- 

tinued when signs of surrender have been displayed, any members of the 

.crew who participate in it are no longer engaged in legitimate resistance, 

and are liable to be treated as war criminals. Hence the Instructions 

wisely lay down the rule (B 4) that ‘ fire must not be opened or conti- 

nued from a vessel which has stopped, hauled down her flag, or otherwise 

indicated her intention to sprrender’, We have, indeed, in this admirably 
drafted document a simple and admirably clear account of the whole law 

of self-defence at sea which may well form part of the Code to be adopted 

by all nations when the time arrives for a review of the legal problems 

raised by the war.—Jdid. 


‘LIVING PICTURES’ AND COPYRIGHT.’ 


One of the most controversial questions in copyright law—whether 
an author’s exclusive rights in his drawing or painting are infringed. by 
production of the work asa ‘living picture’—has now been decided by 
Mr. Justice Coleridge in favour of the copyright owner on a claim for 
damages for colourable representations or imitations of Punch cartoons by 
production ina music-hall revue (Bradbury, Agnew & Co. v. Day, March 
1). That result has been arrived at by an intelligent reading of the new 
Copyright Code (the Act of 191 1) for which we are indebted to the 
Attorney-Generalship of Sir John Simon, who succeeded by the exercise 
of great legal acumen as well as statesmanship in carrying through this 
most difficult piece of legislation, which had foiled the attempts of many 
predecessors. The subtleties and inconsistencies which had grown up 
under the multiplicity of old statutes governing the subject were boldly 
attacked and largely removed by the Code, and among these anomalies was 


that shown in the Hanfstaengl Cases [1894-1895], in which paintings were ` 


held not to be reproduced by ‘living pictures’ so far as the figures in the 
original works were concerned, though the backgrounds which helped to 


make the. representations complete were declared to be forfeit to the ` 


gepyright owner as infringements. That lame conclusion was brought 


e 
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about because one learned Judge thought that under the terms of the Fine 
Arts Copyright Act of 1862 a ‘reproduction’ of a painting must be by 
another painting or something in the nature of a painting, and another 
(Lord Justice Lindley) that, asa living picture was in the nature ofa 
« ‘representation’ of the painting, it could not be restrained because there 
“was nothing inthe Act to show that the author was to be entitled to 
prevent anybody from representing his picture, though he might not 
reproduce it. Both these objections were met by the provision in the 
*rgit Act (sec. 1 (2) that copyright should mean ‘ the sole right to produce 
or reproduce the work or any substantial part thereof in any material 
form whatsoever’ and that it should include the right ‘in the case of an 
artistic work to convert it into a dramatic work by way of performance in 
public or otherwise.’ Opinions have, indeed, differed among text writers 
as to the effect of these words on the old controversy about ‘living 
picture’ reproductions or representations, but it may be hoped that these 
differences will now be regarded as settled’ by the present deliberate 
judgment of Mr. Justice Coleridge that the wording of the new Act has 
remedied the effect of the decision in the leading Hanfstaengl case 
(Hanfstaengl v. Empire Palace [1894]), especially as that had already had 
some doubt thrown on it in the subsequent decision of the House of 
Lords in Hanfstaengl v. Baines [1895]. ‘Before 1911,’ said the learned 
Judge, ‘the law protected the design, which meant the particular form in 
which the idea of the author was embodied; and since 1911 the law has 
protected that embodiment, whatever be the medium in which it is 
expressed.’ The question was, therefore, reduced to one of fact, viz, 
whether the living pictures, or any of them, where reproductions ina 
material form of the whole or a substantial part of the original works, and, 
this being decided in favour of the plaintiffs, they were entitled to 
damages, and were also granted an injunction,—Jdid, 


THE WITHDRAWAL OF COUNSEL, 

EvEN judges and barristers are human, and conflicts between strong 
personalities cannot wholly be avoided in the Courts, though, fortunately 
for the dignity of both*the Bench and the Bar, they are rare. The latest 
conflict, in which Mr. Justice Bray, whose relations with the Bar are 
usually most agreeable, and Mr. Marshall Hall K. C. whose relations 
with the Bench are hardly so fortunate, were concerned, resulted in the 
withdrawal of Mr. Marshall-Hall and his junior from the case. Upon the 
technical point of evidence on which the learned judge and counsel 

.differed we need not comment. It is the kind of point on which the 
Bench and the Bar not infrequently fail to agree without disturbing the 
cordial relations which, happily, are usually maintained between theanta" 
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Nor is it necessary to question the right of counsel to withdraw from a 
case in which, exercising a calm judgment, they believe that the interests 
of their clients of a proper regard for their own dignity make it desirable 
for them to pursue that course. Itis, indeed, one of the most powerful 
weapons which the Bar, jealous of its status, can exercise. The late Mr, 
Benjamin once exercised it with dignity when an argument he was 
addressing to the House of Lords was, as he thought, being unduly 
interrupted by a Law Lord who was too much given to the Socratic 
method in judicial proceedings. But it is a weapon which ought to be, 
employed only in extreme cases, anda member of the Bar who uses it 
without sufficient reason does injury not only to his own reputation but 
also to the profession to which he belongs.—Jéid. 


‘THE DEVIL’S ADVOCATE.’ 

ONE of the finest traditions of English justice has been strikingly 
illustrated in the unsuccessful action for wrongful dismissal brought against 
the proprietor of Sanatogerf (Scales v. Wuljfing), which was heard before 
Mr. Justice Darling last Tuesday. In the midst of a war in which 
Germany has violated not only international law but also the common 
instincts of humanity, a well-known K. C. has represented a German resi- 
dent in Berlin in opposition to a claim made by one of his own country- 
men, and a British jury have promptly returned a verdict forthe alien 
enemy. .Thisis not, of course, the only occasion during the war on which 
the Bar has displayed the ‘splendid impartiality’ with which it is accustom- 
ed to discharge its functions. Even the spy Kuepferle was defended by 
a leading member of the profession, ‘It is in accordance with the honour. 
able tradition of the Bar,’ observed the Lord Chief Justice at the close of 
the trial, ‘that even a charge so odious as that of spying in the interests of 
the enemy should meet with a proper defence.’ As Mr. Justice Darling, 
who presided at the hearing of the Sanatogen case, took occasion to 
remark, even the Devil has enjoyed the services of an advocate in the 
days in which his personality was, perhaps, rather more intimately felt 
than in our own. 

In the Middle Ages, when heretics used to be tried, it was commonly said that the 
Devil had put intothe mind of the accused person to say this or that, and it was felt to 
be unjust that the Devil should be accused before several cardinals and bishops and not 
be represented, Therefore a person was appointed cafled the Devil’s Advocate. The 
prosecution put forward their case; the heretic put forward his case; and then the 
Devil’s Advocate said what he could for his case. 

Most people have been under the impression that the Advocatus 
Diaboli was more closely connected with the ceremony of canonisation in 
the Roman Catholic Church, his function being to urge all that might besaid - 
in depreciation of the proposed recipient of the honour. But the origina] 
° o 


+ 


92 } THE BOMBAY LAW REPORTER. [ VOL; XVM, 


duty of the Devil’s Advocate is not a matter of much moment. The 
important thing is that the Devil, whatever the precise meaning, mytholo- 
gical or racial, that may be attached to the phrase, is invariably given his 
due in English Courts of justice, A member of the Bar who declined to 
represent a litigant merely because he happened tọ be unpopular would 
violate one of the greatest traditions of his calling—Jdid. 


REVIEWS. 
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The Hindu Law of Adoption. By GOLAPCHANDA SARKAR SASTRI, 

M.A. B.L, Vakil, Calcutta High Court. CALCUTTA: R. Cambray 

& Co, 9 Hastings Street, 1916. Roy, 8vo. Pages XXI and 502. 

Price Rs, 12. 

NEARLY a generation has passed since the subject-matter of this work 
was delivered as lectures under the auspices of the Tagore Law Professor 
Fund. They were soon afterwards issued in a book form and have occupi- 
ed a foremost place as a learned and erudit work on the law of adop- 
tion. These lectures were again revised by the learned author himself, 
who introduced the new matter as addenda to the lectures. It would have 
been much better if the fresh additions had been welded with the old 
mass. It is a matter of genuine sorrow that the learned author has passed 
away from us, before the appearance of this edition. Of the merits of the 
production very little need be said. It has stood the test of time. It is 
the one text-book that is constantly referred to with respect and con- 
fidence by the Bench and the Bar in dealing with cases on adoption. The 
edition has been brought out by Babu Rishindra Nath Sarkar, M.A., B.L. 
who has, in doing so, done an act of filial duty. to the memory of his - 
learned and respected father, 


The Law of Partition. By S.C, MITTER, B.A., of the Middle Temple, 
Barrister-at-Law. CALCUTTA: Butterworth & Co. (India) Limited, 6 ` 
Hastings Street. 1916, Crown 8vo. Pages XIX and r91. Price Rs.” 3; 
THE right to partition estates inheres both under Hindu and Maho- 

medan law. Under the former, the basic idea being the joint family 

property, the nght of a co-parcener to demand a partition lay dormant 
for long till it was resuscitated by the frigid influence of the West. Among 
the Mahomedans, howevef, partition is the rule, and its incidents of ten 
present themselves in the shape of a complicated problem of arithmetic. 

The right being there, its enforcement through a Court of law is governed 

by the Partition Act (IV of 1893) and rules 13 to 18 of Order xxvi of 

the Civil Procedure Code, The substantive as well as the adjective 

* phases of the law of Partition have been very fully and adequately dealt 

with in the above book. It is a brief conspectus of the case-law on the 

è d 


subject. 
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)ECREE-HOLDER’S CERTIFICATE OF PART 
PAYMENT, 





T. S. VAIDYANATHA IYER, B. A., B. L., 
Preapar, CUDDALORÐ, 

NDER the Limitation Act of 1877, there was a conflict of opinion 
among the different High Courts on the question of the applicability 
of ss. 19 and 20 of the Act to execution proceedings. As regards s. 19, the 
Madras High Court answered the question in the negative, while the 
other High Courts answered it in the affirmative. With reference tos, 20, 
the Madras and Calcutta High Courts held that it could not apply to 
judgment debt, while the Allahabad High Court held the contrary view, 
This conflict of opinion was set at rest by the re-enactmeut of these two 
sections in the present Limitation Act, with the addition of Explanation 
III to s. 19, and also, an Explanation to s. 20, thereby expressly making 
them applicable to execution proceedings and judgment debt respectively. 
But even now we are met with some difficulty cn the question 
of payments under decrees owing to an important change in the law on 
the point by the enactment of the present Code of Civil Procedure. In 
para (3) of s. 258 of the old Code there occurred the words “ ag a payment 
or adjustment of the decree” after the word “recognized.” These words 
have been omitted in the corresponding sub-r. (3) of r. (2), O. xx, of the 
present Code. It was accordingly held under the old section that though 
an uncertified payment could not be recognized as a payment, there was 
nothing to prevent it from operating asa part payment for the purpose 
of saving limitation. The omission of the words in Question in the present 
sub-r. (3) makes it clear that the Courts cannot now recognize an uncerti- 
fied payment for any purpose whatever, and so, it cannot save limitation. 
In this connection we have also to note other changes in r. (2), O. XXI, 
viz., the addition of the words “and the Court shall record the same 

accordingly” in sub-r. (1), and, of the words “or recorded,” in sub-r. (3). 
° The substantial question for consideration now is, whether a payment 
otherwise valid under s. 20 of the Limitation Act, will save limitation 
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if the deciee-holder mentions or certifies such payment for the first time 
ip his application for execution more than three years from the date of 
the decree. On this point there is a conflict of opinion between the 
Allahabad High Court on the one hand, and the remaining High Courts 
on the other. 

Before dealing with decided cases, it may be necessary to state some 
general principles underlying the application of O, xx1, r. 2. Under 
subr.(1) the decree-holder shall certify such payment, and the Court 
shall record the same accordingly. But as there is no period of limitation 
fixed within which he must certify, it follows he can do so at any time, 
and rely upon the payment by mentioning it in his application for execution 
more than three years from the date of the decree. Again we do not find 
any definition of what certifying or recording is nor is there any special 
form prescribed for the certificate. No doubt it is open to the decree- 
holder to file a separate memo or petition merely certifying the payment, 
but the practicein this country generally is that he certifies the part 
payment in his application for execution,’ and thereupon the Court 
having recorded the whole of the petition directs execution to issue for 
the balance. In this connection we bave also to note a change in the 
wording of one of the columns, viz, col. (e) of the form prescribed for 
execution petition under the present Code. While under the old Code 
( s. 235 ) the said column related only to adjustment itis now made to 
include also payments ( O. xxI,r. 11, subr. 2). This change, as we shall 
presently see, would be an important element for consideration in the 
decision of the present question. 


Coming now to decided cases, we shall first consider the Allahabad 
decisions, In Gokul Chand v, Bhika), the decree-holder applied for 
execution more than three years from the date of the decree, but relied 
upon a part payment within three years, and also endorsed in the hand- 
writing of the judgment-debtor on the copy of the decree. But the 
payment, though mentioned in the execution petition, did not findits 
place in the appropriate column therefor, i. e., col. (e) under O, XX1, T. 11 
From the report of the case it would appear that the petition was 
apparently filed with col. (e)in the old form, and the payment was 
therefore not mentiéned init. Knox J. held that the payment could 
not be recognized, and im the course of the judgment observed :— 

“It appears tomo that the action of the docreo holder in tho formin whichit has 
been made in the present caso is not such a certificate of payment as was latended by tho 
Code. Looking at the opplication I hold that the application was what it represented 
itself to be, namely, an application for execution of the decree, The omission of the 
fact of payment from the column in which it ought to find a place and in which we expecta 
to find it would stand in the decrec-holder’s way, and the introduction of payment at an 
unusual place is a mere after thought on bis part and is not in my opinion a certificate of 
$n eg 


` (1) (1914) 12 A, L, dJ. 387, id 
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payment. It istrue that no form is prescribed for a certificate. But the wording of 

r, 2, O, xxi, signifies that a decree-bolder shall come for ward and in some special well. 

defined Bpeech or writing certify to the Court that money payable under his decree has 
been paid out of Court. The rule goes on to say that onthe decree-bolder so certifying 
the Court shall record the samo accerdingly. All this points to.a definite proceeding 
with a petition on the part of the decree-holder anda formal act by the Court.” 


And His Lordship winds up the judgment by characterising the men- 
tion of the payment, as one “slipped in this guasi clandestine manner.” 


` The principle of this decision was followed inthe two later cases of 


Bhajan Lal v. Cheda Lal) and Amir Singh v, Chhattar Singh) where 
the payment was made mention of in the execution petition. 


The only decided case of the Calcutta High Court onthe point 
is that of Lukhi Narain v. Felamani Dasi) where the contrary 
view was held, viz. that the mention of payment in the execution 
petition itself amounts to a certificate under sub-r. (1), and it would, 
therefore, save limitation. Their Lordships based their decision on the 
usual practice of such payments being certified in the petition itself, and 
also observed that, there Being no definition of what certifying or record- 
ing is,and the decree-holder, also not being tied down to any period of 
limitation, no separate petition is necessary to be filed merely for certify- 
ing the payment, and getting it recorded by the Court. We find the 
same principle laid- down by the Bombay High Court in Tukaram v. 
Babayjil4’, which is a decision under the old Code. 


The question came up for decision before the Madras High Court in 
the recent case of Rajam Aiyar v. Anantharatnam Aiyar\s), which 
is the only decision on the point. All the above rulings of the Allahabad 
and Calcutta High Courts were considered by their Lordships, and it was 
held, following the Calcutta decision, and dissenting from the Allahabad 
rulings, that the decree-holder’s certificate in the petition was valid, and, 
would save limitation. Jt was rightly conceded in that case that for the 
purposes of s. 20 of the Limitation Act, there is no period of limitation 
prescribed for certifying payment to Court by the decree-holder. With 
reference to a contention based upon r. 2 of O. xxI, their Lordships 
observed :—“ But it seems to us that the decree-holder not being tied 
down to any. time for certifying payment to the Court, the necessary 
result must be that once the certificate is madee the Court is bound to 


- recognize ‘the payments previously made and then s. 20 of the Limitation 


Act comes in to save limitation.’’ 


With great respect for the learned Judge who decided the frst’ 
Allahabad case already alluded to, it must be submitted that the decision 





(2) (1914) 12 A. L. J, 825. (4) (2895) T. L. R. 21 Bom. 122, 
(21(1915)18 A. L, J, 666, (S) 21 I, C. 318, 
(3) (21914) zo C. L, J. 241, 
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* therein cannot be supported upon the grounds upon which his Lordship 
has putit. It would appear from the judgment that the main ground of deci- 
sion was the non-mention of the payment in its appropriate place. This 
appears to have weighed strongly in the mind of the learned Judge, who 
was thereby led to suspect the truth or bona fides of the alleged payment, 

* as would appear from the strong remarks against it in the judgment, The 
defect in question is a purely technical one, 'and cannot by itself affect the 
validity of the certificate especially when, as is rightly conceded by his 
Lordship, no special form of certificate has been prescribed. Applying 
the provision relating to suits to the present case, it would be enough if . 
the decree-holder makes the necessary allegations to show the ground of 
exemption from the law of limitation (O. Vil, r. 6) apart from any manner, 
or form. Ifthe alleged payment is suspicious or is a mere “ afterthought,” 
can it legally be a ground for refusing to recognize the mention of 
payment asa certificate? The payment is, and will be, a question of fact 
to be determined upon evidence incase the judgment-debtor denies it, 
and ifit isfoundto be true, it would save limitation under s. 20 of the 
Limitation Act. Again, it is difficult to see how the wording of O. xxt, 
r. 2 justifies the view that a mention of payment like the one in question 
cannot amount to the certificate contemplated by the said rule, or cannot 
be the “special well-defined speech or writing” as required by His 
Lordship. The filing of a separate petition for certifying is certainly, 
not required by therule. It may be thatthe rule contemplates some 
“definite proceeding on the part of the decree-holder.” but that is 
amply satisfied by the decree-holder’s mention of the payment, 
though informally, in the petition, when the rule does not prescribe any 
form to be adopted for the purpose. If the Court entertains such a 
petition, «nd orders execution to issue, it is equally a ‘ formal act ” done 
by the Court. To strictly satisfy the wording of sub-r. (1), it is perfectly 
open to the Court to pass a preliminary order recording the payment, and, 
then order execution, and there can be no objection to the vahdity of the 
certificate in such a case. Suppose the decree-holder, without mentioning 
the payment in the petition, files along with it a separate memo certify- 
ing the payment. It can hardly be denied that in such a case, there is a 
“definite proceeding” for certifying on the part of the decree-holder. 
Does it make any difference, if the separate memo is dispensed with, and 

‘ment is certified” in the petition itself? Without pursuing the 
position’further, it is clear that the matter reduces itself to a mere 
technicality in form, and there is no difference in substance. No doubta 
certificate of payment for the first time in the petition more than three 
years after the decree may be open to suspicion, as being a device for 

* avoiding the plea of limitation, But so long as the decree-holder can 
legally urge it is bound to be recognized, and inquired into, and the 
4 te 
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delay in certifying may be taken into consideration in deciding upon the 
truth or otherwise of the alleged payment. 

But there is yet another important aspect of the question, and it arises 
from the change (already noticed) in the wording of col. (e) in the execution 
petition form under the present Code. The introduction of the question 
of payments also in that column by the Legislature clearly shows that a 
decree-holder may, and is even bound to, allege payments in bis execution 
petition. Ifa decree-holder does this, as he is now entitled to do, is not 
the Court bound to treat it as a valid certificate, and record the same 


under sub-r. (1)? In this aspect of the case, apart from other consider- 


ations, the view of the Allahabad High Court cannot be sustained. As 
observed by the learned Judges in the Madras case, the matter has to be 
construed with reference to s. zo of the Limitation Act read along with 
O. xxI, r. 2 of the Code of Civil Procedure. There is no warrant for the 
Allahabad view in either of those two provisions, while on the other hand 
they fully support the view taken by the Madras and Calcutta High 
Courts. . 


-~ 


RECENT ENGLISH CASES. 





CHAKTERPARTY—Complelion of loading before expiration of lay 
days—Detention of ship after completion of loading—A charterer does 


not commit a breach of contract if he detains the ship for the full period 
of the lay days, notwithstanding that she may have completed her 


loading before the expiration of that period. MNolisement ( Owners) v., 
Bunge and Born, [1916} 1 K. B. 805. 


ContRact—Zllegality—Alien enemy.—On the outbreak of war 
between two nations an executory contract between subjects of those 
nations is suspended, and not dissolved, only when suspension does not 
involve the making of a new contract between the parties. Where post- 
ponement of performance of mutual obligations which fall due during war, 
or where cancellation of such obligations, would involve a substantial 
alteration of the contract, no such postponement or cancellation can take 
place, but the contract is thenceforth dissolved. A British company 
agreed to sell all their pig iron of a certain description to a German firm 
who agreed to do their utmost to promote the sale of such iron. The 
German firm were to take acertain quantity yeaily, butifthey failed to 
do so they were to incur no liability beyond the loss of control of the 
output, The British company agreed to refer all continental purchasers 
to the German firm as their sole agents. In case of strikes or stoppage 
of their works from unforeseen causes the British company were not bound 
to deliver, and during mobilization of German military forces the German 
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fim were not bound to take delivery. Twelve months’ notice of 
discontinuance might be given by either party :—Held, that this contract, 
Iavolving continuous efforts on both sides, was not merely suspended but 
was dissolved on the outbreak of war between the United Kingdom and 
Germany Distington Hematite Iron Co. v, Possehl & Co, ( 1916] 1 K. B. 
Sri. 

CONTRACT—Jmpossibility of performance—Supervening illegality— 
Supply of gas for street lamps— Order restraining lighting— Defence of the 
Realm Acts, A gas company agreed for five years with a local authority, 
for the purpose of lighting the streets within their district, to furnish 
certain street lamps and connect them with the gas mains and to supply 
gas and to light, extinguish, and maintain the lamps. The local authority 
agreed to pay an annual sum per lamp, payments to be made in four 
equal quarterly instalments. While the contract was runuing, the gas 
company having so far performed their part'of the contract, an Order was 
made under the Defence of the Realm Acts prohibiting under further order 
the lighting ofthe street lamps. The gas company claimed three quarters’ 
instalments from the date of the Order:—/ffe/d, that inasmuch as the 
Order, having been made on an emergency, did not render the lighting 
absolutely and completely unlawful or the further performance of the 
contract once for all impossible, the local authority were not excused 
from payment. Leiston Gas Co. v. Leiston-cum-Sizewell U. D. C , [1916] 


1 K., B, 912. 
REVIEWS. 





Gale on Easements. Ninth Edition, by THomas H. Carson, K. C., 

Bencher of Lincoln’s Inn. LONDON: Sweet and Maxwell, Ltd, 

3 Chancery Lane (W. C) 1916. Roy. 8vo. Pages LII and 584. 

Price 25s. 

On the law of easements in England Gale’s treatise has long 
been aclassic. It is constantly referred to in Courts of law and Judges 
have described it as “a very useful book,” ‘‘ excellent treatise” and “a 
work of great merit.” The present edition has been thoroughly brought 
to date andcarefully revised. Somechapters have been re-arranged, eg., the 
chapter dealing with “ the persons against whom enjoyment must be nad 
to give rise to prescriptive title’ (p. 210); and the chapter on © the 
extinguishment of easements” (p. 452). Supplementary matterehas been 
added to other chapters, viz, the chapter dealing with * rights in respect 
of water” (p. 240). Extracts from older judgments have heen shortened and 
their place taken by extracts from modern judgments, Thus, the whole 
work has been overhauled. The effect of modern decisions is 
sufficiently brought not; and the points still awaiting decision have been, i 
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markedly defined. Whenever conflicting decisions have obscured any 
principle, such obscurity is pointed out. In the past, the foregoing 
editions of this work, have materially helped in making the English law 
of easements as we find it to-day. It is but fair to say of the present 
edition, that it will carry on that part, 





Trading with the Enemy. By H. CAMPBELL, Barrister-at-Law, CALCUTTA: 
Butterworth & Co. (India) Ltd., 6 Hastings Street. 1916. Koy. 8vo. 
Pages xxIx and 493. Price Rs. 12. 

A state of long continued war between great commercial nations of the 
world is sure to affect largely the contractual relationship between the 
belligerent nations., What the effect of war can be upon contracts is not 
the purpose of this treatise. It treats of the correlated topic of trading 
with the enemy. The law upon the subject is to be gathered from a vast 
multitude of Proclamations, Ordinances and Notifications, issued as sug- 
gested by the urgency of the moment and scattered through the unwieldy 
tomes of the official Gazettes. These have been collected and reproduced 
in the appendices of this work, together with the English Statutes and 
Orders, Apart from anything else the reprinting of these materials in a 
book form ought to be of great value to the legal profession and to the 
mercantile community The chief value of the book lies, however, in the 
luminous and lucid dissertation on the subject, mapped out in seven 
chapters. The opening chapter deals with war and its legal aspects. The 
denotations of the term “enemies” is next examined; and the vexed 
question of domicil is briefly discussed. The statutory definitions of 
‘‘hostile enemy ” and * hostile firm ” are shown to be incomplete. It is 
treason to trade with the enemy without licence, The trade may be either 
in contraband of war or in non-contrabands. To each, a chapter is devoted : 
and the provisions of the law and recent decisions bearing upon them are 
fully discussed. The trading with the enemy under licenses granted by 
the Crown is verv fully treated of in chapter sixth. The last chapter 


“concerns itsej/f with penalties and punishments. This part of the treatise 


helps to a full understanding of the heterogenous requirements of the 
statutes, orders, &c. In,all commercial cities, litigation under this head 
is showing a tendency to grow prolific. This treatise will, therefore, be of 
immense use both in Courts of law and mercantile offices. We heartily 
congratulate the learned author on the prodyction of such an excellent 
work at a time when its utility cannot be gainsaid. 





Code of Civil Procedure. DINSHAH, E. MULLA, M. A. LL. B., Advo- 
cate, High Court. BomBay: N. M. Tripathi & Co., Kalkadevi Road. 
1916, Roy. 8vo. Pages Lxxxv and 1186, Sixth Edition, Price 
Rs. 11. 
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In the present edition, the commentaries have been brought up to date 
by the insertion of reported cases that have appeared since the issue of 
the last edition. A new High Court has also come into existence. Its 
Letters Patent find a place in this edition. The new Government of India 
Act of 1915 is also reproduced. Rules framed under the Civil Procedure 
Code by the High Courts and the Chief Courts are collated and given in 
appendices, The subject-index, always a matter of prime importance ina 
law book, appears in a much amplified form and covers 180 pages. The 
merits of this work are by now a matter of common knowledge, It would 
be superfluous to reiterate them. Suffice it to say that this work presents 
a most lucid and compact commentary on the Code of Civil Procedure 
and that this edition fully maintains its high reputation. 





Point-noted index of Cases Judicially noticed By BALWANTRAI R. 
Desar, High Court Pleader. BARODA: The Lakshmi Vilas Press. 
Fifth Edition, 1916. Roy. vo. Pages xx, 1264, 290 and 56. Price 
Rs. 12. ° 
The point-notation introduced for the first time in the last edition 

with reference to some cases has been here extended to all Indian cases 
Another improvement worthy of mention is that in addition to the cases 
judicially noticed other cases bearing on the point are mentioned though 
they are not judicially noticed. Thus, the reader can find ata glance 
all cases bearing ona point grouped together. Asa book of reference, 
this Index has been very widely used. The rapidity with which its suc- 
cessive editions have appeared shows that it has served its purpose satis- 
factorily well. The introduction of new features in every edition indicates 
that the book is assiduously saved from becoming stagnant. 


Curious Cases and amusing actions at law. Published by SWEET AND 

MaxwEL1, Ltd., 3 Chancery Lane, LONDON. 1916. Demi 8vo. Page 

vii and 234. Price 4s, 6d. net, 

The Judge as wellas the lawyer who wishes to cultivate a closer 
association witha case will unhesitatingly turn to Law Reports, where i 
is reported with precision care, But bevond this limited class there 
is a very large circle of readers, who take keen and intelligent interest in 
what is going onin Courts. The true index of this feeling is the earnestness 
by with which the Law Reparts columns of the daily press are perused 
the lay public. What generally interests them is the sct of facts in a case, 
in other words, its human interest, Cases of such a type are selected and 
retold in a manner to suit the taste of the layman. The trials of witches, 
which disfigured the annals of fair England in the seventeenth century, will 
þe read with astonishment as typical examples of human credulity 
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SIR DINSHA DAVAR. 


N zoth of July 1916, to the deep regret of all, the second Indian Barrister 
Judge of the High Court of Bombay breathed his last. Born on 
6th November 1856, with a silver spoon in his mouth, Sir Dinsha Davar 
passed the Matriculation Examination of the Bombay University in 1873, 
and prosecuted his studies at the Elphinstone College. He also attended 
a Jaw class conducted by Mr. Cavanagh, a barrister practising in Bombay, 
In August 1877 he went to England and joined the Middle Temple. He 
was called to the Bar in June 1880. After his return from England he 
commenced to practise in the local Police Courts and the Small Causes 
Court and soon built up a large and lucrative practice. Asa skilful cross- 
examiner and a fearless and resourceful lawyer he won his spurs in the cause 
celebre known as the Durant case. Clive Durant was a formidable lay 
lawyer of no mean abilities and it required a perfect mastery in the art of 
advocacy to tackle him. 

In 1899 Mr. Bal Gangadhar Tilak was charged with the offence of 
sedition. This was the first prosecution under s, 124 A of the Indian Penal 
Code in the Bombay Presidency and it naturally created some stir in the 
country as it followed soon after the internment of Natu brothers. Sir 
Dinsha defended Mr. Tilak in the Police Court. Mr. Garth was not given the 
wecessary permission to appear in the trial before the Sessions Court and 
Mr. Pugh and Sir Dinsha conducted the defence. This case made 
Sir Dinsha famous throughout the presidency, and his determination to 
practise thereafter on the Original Side of the High Court opened a career 
which developedfin the full blaze of the unclouded sunshine of success and 
popularity. A thought naturally flashes across,one’s mind, in following the 
career of those who have achieved distinction, how nearly many of them 
weie being consigned to obscurity—how nearly the light failed, But for 
the Tilak trial Sir ‘Dinsha would probably have continued his practice in 
the Police and Small Causes Courts. On the Original Side of the High 
Court he came to be recognised in a short time as a leading counsel and 
his practice rose by leaps and bounds. 
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On the death ofthe late Mr, Justice Tyabji in August r906, Siy 
Dinsha was offered the judgeship of the High Court, and though his income 
at fhe bar exceeded by far the pay of a High Court Judge, he accepted 
the offer in consideration of the fact that he would be the first Parsi Judge 
of the High Court of Bombay. 

At the Coronation of the King-Emperor, in January 1911, the title of 
Knighthood was conferred upon him. 

On the bench Sir Dinsha’s deep and intimate knowledge of local 
conditions and men and his robust common-sense were a great asset. 
Lord Russell, one of the great Chief Justices of England, was once asked 
‘what quality most cee ed success at the bar. He replied, “clear- 
headed common-sense.”” Sir Dinsha possessed this quality in an eminent 
degree and it won him success not only at the bar but on the bench. He 
was a ‘strong’ Judge in the sense that he was not irresolute or wavering. 
He was fearless in his criticisms of any iniquity that came to his notice, 
and he never shrank from giving expression to what he thought and judged. 
Practitioners before him are familiar how with protruding eyes and stern 
demeanour he expressed in most scathing terms and sharp invectives his 
disapproval of the conduct of a suitor or his witnesses or even his legal 
advisers, But there always lurked behind such expression of judicial 
condenmation a kindliness of heart not to harm or injure the delinquent by 
taking any measures. He loved his work immenSely and there was no 
case, simple or complicated, in which he did not endeavour to master fully 
the facts before giving his decision. No technicalities of procedure, no 
ordinary rules of evidence, fettered him in his manifest determination to 
get at the truth in every matter, His judicial pronouncements though not 
marked with the deep legal erudition or literary embellishments of some of 
the distinguished Judges that adorned the Bombay High Court Bench tye 
are characterised with thoroughness in handling facts and vigour and 
virility in expression. They bear the impress of practical good sense and 
reveal sound judicial insight. Among his decisions may be noted: Hur, 
mukhrai v. Narotamdass®) which discusses the elements determining the 
nature of wagering contracts. Jn re H. F. Warden(2) which deals with the 
doctrine of cy pres, This case has been referred to with marked approval in 
the Journal of Comparative Legislation. Nagardas v., Anandrao Bhai\s) 
decides that an order made under the Guardians and Wards Act by a Judge 
in Chambers can be altered, rescinded, or set aside. Bonoo Begam v. 
Mir Aun Ali states when costs of a third counsel should be awarded. 
Ayshabaiv. Ebrahim Hazi JacoK5) discusses the extent of the liability 

S 
(1) 9 Bom. L. R, 125. (4) 9 Bom, L, R- 933, 


(2) 9 Bom. L. R. 1203. (5) 10 Bom, L. B. 117. 
(8) 9 Bome L. R. 45. 
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of executors in a suit for accounts. Jamshed Tarachand v. Soonabai 0), 
known as the Baj Rojgar case, holds that Muktad trusts are valid trusts. Sir 
Dinshaw Petit v. Sir Jamsetji Jijibhai(2), the celebrated Parsi Panchdyet 
case which caused a great consternation in the Parsi community, decides 
that conversion to Zoroastrian religion does not entitle the converts to the 


benefits of certain charitable institutions of the Parsis. Haroon v. Haji” 


Adamt?) specifies the circumstances under which a member of a caste is 
entitled to inspect caste account books. R, D. Sethna v. The National Bank 
of India(4) holds for the first time that the wora ‘ goods’ in s. 178 of the 
Indian Contract Act includes shares in joint stock companies. Ahmedbhai 
Habibbhai v. Sir Dinshawm Petit(5) deals with misjoinder of parties and 
causes of action and specific performance of contract of sale of land, 
Shivial Motilal v. Tricumdas Mills Co. (6) discusses the liability -of the 
principal for the fraud of his agent. Rajaram v. Khandu(? mentions the 
grounds on which voluntary deeds could be set aside. The Tilak casa8) 
and the Hoti Mardan case are the two notable criminal trials in which he 
presided as Judge in the criminal sessions, 

Only one Indian has sat on the bench of the Bombay High Court to 
whom Ruskin’s eulogy of the great English Judges as ‘the highest 
types of intellectualand moral power that Christendom possesses’ applies, 
But Sir Dinsha filled with distinction the high office to which he had been 
exalted It is not given to all to shine with equal lustre in both spheres of 
bar and bench, to demonstrate that there isno inherent incompatibility 
between greatness as an advocate and greatness asa Judge. 

Sir Dinsha wasa man of great sympathy and there was an innate 
desire in him to help, as far as possible, any one who approached him, 
He was always ready and willing to doa good office to any struggling 
junior barrister. In this respect his gemal and kindly nature knew no 
bounds. 

Death has laid itsicy handson him but his memory will be long 
cherished as a brilliant advocate and a kind-hearted and good Judge. 





REFERENCE IN THE Hiean CovrR?., 





On Monday, 31st July 1916, Sir Basil Scott, Chief Justice, Mr. 
Justice Batchelor, Mr. Justice Beaman, Mr, |ustice Heaton, Mr. Justice 
Shah, and Mr. Justice Kemp, met in the Sessions Court, where his Lordship 


the Chief Justice, in addressing the Advocate-General and the other ” 


members of the Bar, said :— 





(1)10 Bom: L. R, 417, ($) 13 Bom, L. R. 1061, 
(2)11 Bom, L. R, 85. (6) 14 Bom. GL. R. 45. 
(3) 11 Bom, L. R, 1267, (7) 14 Bom. L, R. 840. 
' (4) 12 Bom, L. R. 870. (€)10 Bom, L, B. 845. 
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The Judges of the High Court lost on Saturday a much valued col- 
league and friend and Bombay lost a most courageous and outspoken Judge 
ang citizen. We have watched for some years with admiration the strug- 
gle of our friend with ever increasing physical weakness and distress. For 
only one day, I think, during those years did he absent himself from his 

” place in Court. His courage and determination were as noticeable at the 
end of his judicial career as they were at the bar or during his early years 
on the bench. In him this Court has lost a Judge of great experience and 
knowledge not only of his countrymen but of human nature. Such men 
are not easy to find and when they are lost the gap they leave is quickly 
felt. He loved his work at the bar and it was with some reluctance he 
left it for the bench, but, I think, he came to love his judicial work even 
more. It was the interest of his life during the last ten years, and when 
he had to absent himself from the Court during the last illness I am afraid 
the loss of his favourite occupation hastened his end. He will, I am sure, 
be long remembered in Bombay as a strong, wise and independent Judge, 
who did much to make and uphold the reputation of the Court. 

The Hon’ble Mr. M.R. Jardine, Advocate-General, in replying, said :— 

On behalf of the bar I beg to express our appreciation of what your 
Lordship has said to-day regarding Sir Dinsha Davar. Whether he will 
be remembered most as a Judge or asa pleader of causes in this Court 
time alone will show, but this, 1 think, is certain that it was at the bar 
that he shaped and made his career which had now come toits honourable 
end. To most of us, at any rate to very many of us, he was known first. 
as a barrister practising in these Courts, and, as such, we knew him longest 
and knew him best. He was the fist, and has indeed proved to be the 
last, to make a practice in the Small Causes Court a stepping stone to a 
large practice in the High Court. 1 very well remember when he migrated. 

. from the Small Causes Court to this Court how rapid was his success in 
the wider sphere which then became open to his abilities. The qualities 
and gifts which had carried him distinction at the bar, distinguished hime 
on the bench and sustained him during that long and protracted struggle 

‘which he maintained against failing strength and failing health for so many 
months. When he left the bar what the bench gained the bar lost. And I 
should like to add, speaking from my personal experience, but not speaking 
from my own experience only, but from the experience, I believe, of nearly 
all with whom he came in contact, a humble tribute to his great good- 
nature and kindliness of heart. ‘he promptings of those qualities were 
never restricted by the demands or distractions of a heavy practice and a 
busy life. 

Mr. S. S. Patkar, Government Pleader, said :— 
On behalf of the Appellate Bar L associate myself with all the 
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remarks that fell from my Lord the Chief Justice and the learned 
Advocate General. Before Sir Dinsha Davar was raised to the Pench, he 
had established his reputation as a sound lawyer, an able advocate, anda 
skilful cross-examiner, After his elevation to the Bench his strong 
common sense combined with his intimafe knowledge ot the conditions 
of life in this country enabled him to dispose of the many important cases 
that came before him to the entire satisfaction of the litigating public. 
During the short time that he sat on the Appellate Side he won the 
esteem of the Appellate Bar. We feel his loss keenly. 


RECENT ENGLISH CASES. 





ContTract—Zllegality—Public policy—Assignment of present and 
future earnings—Covenan{ not to leave present employment without 
sanction of assignee.—By an indenture made between a person, therein 
called “the mortgagor,” who was a clerk in the employment of the 
defendant company, and the plaintiff, therein called “the lender,” the 
mortgagor, who was owing certain sums to various creditors which the 
lender agreed to pay on having the repayment secured to him in manner 
therein appearing, assigned to the lender, inter alia, all the salary, wages, or 
other moneys then or thereafter, during the continuance of the security, to 
become due to him under his employment with the defendants or with any 
other employers, to hold to the plaintiff absolutely but subject to a proviso 
for redemption. The mortgagor then covenanted that he would repay 
the lender by certain instalments; that during the continuance of the 
security he would not, without the express sanction in writing of the 
lender, determine his engagement with the defendants or other his 
employers for the time being; that he would not borrow or attempt to 
berrow any money or part with, sell, or pledge his furniture, chattels, or 
effects, or obtain or endeavour to obtain credit or permit any one to pledge 
his credit (save his wife in the case of ordinary tradesmen’s books for 
weekly settlement), or make himself or his property answerable for any 
sum of money whether legally or morally; and that he would not, 
without the lender’s consent in writing first had and obtained, remove 
_ from his then dwelling-house or take any other dwelling-house :— Held, 

that the contract was entire and indivisible, and was bad as being contrary 

to public policy inasmuch as it unduly and improperly fettered the free 
disposal of the mortgagor’s labour. Horwood v. Millar's Timber and 

Lrading Co, [1916] 2, K. B. 44. ` 

MINE—Land—-Right of support—House built over partly worked 

mino— Working of mine by new owner—Subsidence caused by working- 

Liability of mine owner. The plaintiff was the owner of a piece of land 
“a 
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lying over a coal mine, and of a house which he built thereon in the year 
1895. Prior to 1885 a large quantity of coal in the upper strata lying 
beneath the plaintiffs land had been excavated by the then mine owners, 
who, however, left pillars of coal sufficient to support the land and house 
of the plaintiff. In 1885 the defendant became lessee of the coal mine, 
the lower strata of which he worked until 1908, when his working resulted 
in a subsidence of the surface with resulting damage to the plaintiffs 
house :— Held, that the defendant was liable for all the damage caused by 
the subsidence, including any damage that might be attributed to the 
condition in which the upper strata had been left by the previous owners 
of the mine. Manley v. Burn, [1916] 2 K. B. 121. 





REVIEW. 

The Indian Companies Act. By P. L. BUCKLAND, B.A., of the Inner 
Temple, Barrister-at-law. CALCUTTA : Thacker, Spink & Co. 1916. 
Second Edition, Demi 8 vo, Pages liii and poo. Price Rs. r2. 

THAT a new edition of this work has been called for in less than two 
years shows that it has met with a cordial reception. The Indian 
Companies Act of 1913 has materially altered the law relating to com- 
panies in this country. The ever increasing attention which Government 
are bestowing upon company-affairs have excited public interest. 
Whilst the responsibilities of persons promoting and carrying on the 
business of joint stock compamies have increased, the people at large 
have also learnt to take intelligent interest in the management. The 
obvious result has been to bring the company law into a prominence 
which it never enjoyed before. The first edition of this work—which 
was the earliest commentary on the Act of 1913—was noteworthy alike 
for the explanatory character of the comments as for the choice of typical 
cases illustrative of the principles. The present edition is pregnant with 
those comments in an amplied form. Rules framed by the different High 
Courts and Chief Courts are reproduced. The get up of the volume 
deserves praise. ° 


+ 
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THE BARLY HISTORY OF EQUITABLE MORTGAGES. 





So 4 of the Statute of Frauds, which was passed in tke reign of 
King Charles II., provides :— 


“No action shall be brought to charge any person upon any agreement upon 
consideration of marriage or anf contract or sale of lands, tenements, or hereditaments, 
or any interest in or concerning them unless the agreement upon which such action 
shall be brought or some memorandum or note thereof shali be in writing and signed by 
the party to be charged therewith or some person by him thereunto lawfully 
authorised.” 


As a general rule, therefore, an agreement to give a mortgage or charge 
on land, hereditaments, or tenements of any tenure or on any interest 
in, or concerning them, in order to secure a debt, must be in writing signed 
by the mortgagor. But by an extraordinary stretch of power, Courts of 
Equity held that notwithstanding the provisions of the Statute of Frauds 
an equitable mortgage may be created by the delivery to the creditor or 
his agent of documents of title with intent to create a security thereon, 
without any written evidence of such intent. 

The doctrine appears to be founded on the doctrine of part per- 
formance of a contract. Thus, Courts gave effect to parole agreements in 
respect of lands when there were acts of part performance in pursuance of 
the agreement, and it had long since been held that a deposit of the 
title-deeds of the land is such an act of part performance as to exclude the 
operation of the Statute of Frauds. But the deposit to constitute an act of 
part performance must be made with the creditor or his agent, and unless 
there is an actual deposit, as security, for.an actual debt or advance, the 
alleged equitable mortgage must rest, if at all, on. a written memorandum 
or other document signed by the mortgagor. 

It is very interesting to see when this doctrine of an equitable mort- 
gage by deposit of title-deeds was first fully recognised and what eminent 
Judges thought of it. 
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\s to how the doctrine arose in Keys v. Williams), Jord Chief 


Bar ı Abinger remarked: 
e 

“The dactrine of equitable mortgages has been said to be an invasion of the Statute 
of Fruvds,and no doubl there was great difficulty in knowing how to deal with 
depusits uf deeds by way of security after the passing of that Statute. But in my 
opinion that Statute was never meant to affect the transaction of a man borrowing 
money and depositing his title-deeds as a pledge of payment. A Court of Jaw could 
not assist such a party to recover back his title-deeds by an action of trover, the answer 
to guch an action being, tkat the iiile.edeeds were pledged for asum of money, and that, 
till the money is 1epaid, the party has no right to them. So, if the party came into 
equity for relief, he would be told, that before he sought equity he must do ) ulity, by 
repaying the money in consideration for which the deeds had been lodged in tne other 
party’s hands. The doctrine of equitable mortgages, therefore, appears, to have arisen 
from the necessity of the case, It may, however, in may cases, operate to useful purposes, 
and is certainly not injurious to commerce. In commercial transactions it mmy be 
Frequently necessary to raise monoy on a sudden, before an opportunity can be afforded 
of investigaling the title-deeds, and preparing the mortgage. Expediency, therefore, 
as well as necessity, has contributed to establish the general ‘doctrine, although it may 


not altogether be in consistency with the statute,” È 


Lord Thurlow was the first Judge to establish the validity of a 
mortgage by deposit of deeds and the first decision to establish it is the 
case of Russell v. Russell (2). In that case a lease having been pledged by 
a person (who afterwards became a bankrupt) to the plaintiff as a 
security for a sum of money lent to the bankrupt (and other sums in 
which he was indebted to him, ) the pledgee brought this bill for a sale of 
the leasehold estate. An issue was directed to try whether the lease 
was deposited as a security for the sum advanced by the plaintiff 
to the Bankrupt and upon the trial the Jury found it was deposited as a 
security. Ih? cause came on afterwards before Lord Thurlow on the 
equity reserved when His Lordship ordered that the lease should be sold 
and the plaintiff paid his money. 

The same point was later on determined in the cases of Feathersione 
y. Fenwick and Herford v. Carpenter(8) when Lord Thurlow held that 
the deposit of deeds entitled the holder to have a mortgage and to have 
his lien effectuated; although there was no special agreement to assign, 
the deposit affords a presumption that such was the intent. 

Referring to these cases in the case of Æx parte Coming(+) where the 
deposit was made by the mortgagor not with the mortgagee but with his 
own wife, and she swore the deeds always from that time remained in a 
trunk of which she kept the key, Lord Chancellor Eldon refused to hold 
that the wife of the mortgagor was to be considered as the depository of 
the deeds for the debt of the mortgagee. He remarked: 

(1) (1888) 8 Y. & O. 55, 60, (8) (1784) Brown Ch. C. 270 note. 
(2) 4783) 1 Brown Ch. C. 269, (4}( 1808) 9 Ves, Jun, 125, 
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“I remomber, previously to Russell v. Russell, it was very much doubted, whether a 
mere deposit of deeds constituted an equiteble mortgago, if there was no writing to 
manifest the purpose, resting altogether upon parol, and it is quite competent tothe man, 
who put the deeds into the hands of a creditor, without reference to thedebt, afterwards 
from favour to that creditor to say, they were deposited with him for the purpose of 
securing his debt; and so all the porjury tho Statute (of frauds) meant to avoid is intro- 
duced; and the Rule changed. But Lord Thurlow was of opinion, and that is not now 
to be disturbed, that the fact of the adverse possession of the deeds in the person claim- 


ing the lien, and out of the other, was a fact, that eniitled the Court togive an interest. | 


No case has gone the Jength, though Ido not see the reason, that, if the deposit is in the 
hands of a person, who could fairly be called a Lhird person, abstracted from both, that 
can be considered a deposit for the creditor, provided that is proved to be the intention, 
Butit is very delicate, when the deposit remains in the hands of the mortgagor himself; 
and I doubt much, whether a mere memorandam, keptio his own possession, and not 
parted with to the man, in whose favour it is expressed, would take it out of the Statute, 
It is very nearly the same, where the deeds are put into the hands of the wife of the 
mortgagor, to keep them as between her husband and the creditor, It would not be a 
safe decision to say...that this was a deposit.” 


In Ex parte WelhereW:) Lord Chancellor Eldon decided that a 
deposit of only part of the title deeds of a property, if there is evidence of 
the intention to create a security, will give a mortgage on the whole. 
He said: 


“Tiis very well, though it has not been long, settled, that if there hus been a deli- 
very of deeds, that in this Court amounts to an equitable mortgage; and the possession 
of the dezds 18, if no other purpose is shown, evidence of an agreement, that the estate 
itself shall be a security. lt has never yet beon desided, how far it is necessary to 
deliver all the title deeds: or, whether that would not be taken to be a sufficient deposit, 
which could be taken upon looking at the instruments to amount to evidence, that the 
estate was meant to bea security. ft is clear on the other hand, that if a man has my 
title deeds, he cannot without my privity by making a deposit of those deeds oblige me 
to give a mortgage. He certainly may hava the possession of them under such circum- 
stances. that, if he hands them over to a third person, there will be insuperable 
difficulty in my getting them back from that person. But a mere deposit will not bind 
me to give him an actual interest in the estate.” 


Although in these two cases Lord Chancellor Eldon follows Lord 
Thurlow’s decision in Russell v. Russell without comment or protest, it 
is clear thathe does not approve of the doctrine. And in Eu parte 
Haigh (2) he says: ° 

1 Tho caso of Russell v. Russell is a decision much to ba lamented; that a mere 
deposit of deeds shall be considered as evidence of an agroement to make a mortgage, 
‘hat decision hus led to discussion upon the truth and probability of evidence, which 
the very object of the Statute of Frauds was entirely to exclude ... The rule, (and 
L repeat my regret that it evor was established) calls upon the Court to decide upon 
parol evidence, what is the meaning of the doposit; which, independent of the Statute 
ot Frands, ought always to bo by writing, Still aftor that decision we must engaye 
with that difficulty.” 


.° (4) (1805) nD Ves Jun. 398, (?) Q8o5j11 Ves, Jun, 403, 
o 
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In Ex parte Mountfort) the same learned Chancellor “again 
emphasised his regret by saying : 

a I recollect the firat determination establishing a mortgage by a deposit ot deeds; 
which surprised the Bar considerably; und that feeling has boen justified by every 
subsequent casc upon the point. It is true, Lord ‘Thurlow decided io Featherstone v, 
Fenwick. in which I was counsel, and in Herford v. Carpenter that if there was a deposit 
of a lease, and nothing more passed at the time, that should be intended a deposit for 
the debt, then due. bul il was uever decided, that if the person, with whom the deposit 
was made, came Lorward himscll, and stated the terms, upon which if was made, the 
Court would not examine the terms. Tho mischief of all these cases is, that, we sc 


deciding upon pare] evidence wilh rogard to an interest in land, within the Statute ot 
Frauds.” 


The same Lord Chancellor, however, further extended the doctrine 
in Ex parte Langston C) by allowing a deposit to cover subsequent 
advances : 


‘It has been long settled, thala more deposit of title-deeds upon an advance 
of money, without a word passing, gives nu equitable lien; and, as the Court would 
infer from that doposit, that the money, then advanced, should be charged, as if there 
was a written agreement, there is no doubt, that,1f it was made out by oath uncontra- 
dicted, additional advances, would also be changed. Itis not probable that a person, 
having made an advance upon g security, which ho holds, should make further advances 
without securily.” 


He accordingly held that the deposit covered the whole debt including 
even subsequent advances, In Æx parte Coombe (3) he said: 

“There is nothing, that requires to be watzhed with more jealousy than this doctrine 
of lien by the deposit of deeds, especially when the inference contradicts a written 
instrument,” 

And in Ex parte Hooper; In the matier of Hewett (4) he again 
lamented the establishment of the doctrine thus : 

u The doctrine of equitable mortgage by deposit of title-deeds has been too long 
established to ba now dispuled; but it may bo said that it ought never to have been 
established J am still more dis-satisfied with the principle, upon which I have acted of 
extending the original doctrine so asto make the deposit a security for subsequent 
advances. At all events, that doctrine is not to be further enlarged ... The cases on this 
subject have gone too far already, and 1 would be understood as saying that I will not 
add to their authority, wherever the circumstances are such ag to warrant me in 
making a distinction.” 

I shall only refer toone more decision on this subject by Lord 
Chancellor Eldon in Ax Parte Whitbread ‘5) where he refused to extend 
the doctrine. In that case a man had advanced money upon the security 
of a leas2, at that time deposited with another creditor, and it was allege l 
that it was agreed between all the parlies that the lease should be subject 





(1) (1808) 14 Ves. Jun, 606. (4, (1815) 1 Mer, 7, 
(2) (1810) 17 Ves. Jua. 227, (5) (1812) 3 Rose 299, 
(3) (1810) 17 Vea. Jun. 369, 
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to his claim also. It was held that there was no lien beyond that of the 
first depository. The Court remarking :— 
“I certainly never should have made the decisions upon which the doctrine f 
equitable mortgage has been established, but I must act upon their authority,” 
Aud then stating that it was an infringement of the strict provisions 
of the Statute of Frauds the Court says: 


“Lord Thurlow wont no farther than that the deposit of the deed was evidence of 
an agreemont; and he camo to that conclusion, by asking himself for what other 
purposes could it have boen deposited,” 
= The law on this subject in India, at present, is laid down in cl. 3 of 
s. 59 of the Transfer of Property Act, 1882, which runs :—“ Nothing in this 
section shall be deemed to render invalid mortgages made in the towns 
of Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, Bassein and 
Akyab by delivery to a creditor or his agent of documents of title to 
immoveable property with intent to create a security thereon.” Since the 
passing of this Act, therefore, equitable mortgages are valid only in the 
towns mentioned and the law as regards them consists in the interpretation 
and application of the section to the facts of every case. For the 
purposes of this article it is only necessary to see how far that doctrine 
was recognised before the Transfer of Property Act. 

“Equitable mortgages by deposit were prevalent both in the 
Presidency Towns and the mofussil before the passing of the Act and 
there was no difference between the law in the mofussil and that prevalent 
in the Presidency Towns :” Himalaya Bank Limited, in Liquidation v. 
F. W. Quarry®), The term “ equitable mortgage ” however is used some- 
what loosely in cases decided before the passing of the Transfer of 
Property Act, being extended even to what would now be construed to 
be a charge or a lien only. 

Some of the earlier cases seemto show that the doctrine was not 
recognised or well settled before 1870 in the Bombay Adalat at least. Thus 
im Khooshal Wumuljee v. Heerachund Premchund (2), the plaintiff filed 
a suit against one Gokul for balance due on account and a decree was 
passed in his favour on 8th June 1822. On 25th May 1822, the defendant 
obtained a decree against the same Gokul ona San mortgage. The 
plaintiff also alleged in his application for exeeution that Gokul had 
delivered to him the original title deeds bfore the defendant's San 
mortgage waseffected and had likewise given him a mortgage bond. It 
was held that ifthe plaintiff sold the house in execution he would be 
answerable to the defendant for the full amount of the defendant’s claim 
from the sale proceeds of the house. His alleged equitable mortgage did 

® notavail himat all, However, this may be due to the plaintiff’s negligence 
(a, (1895) I. L, R. 37 All. 252. (2) (182212 Borr. 681; g 
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in not pleading his equitable mortgage at the earliest stage of the suit. 

Nor is it acase ofa proper equitable mortgage though quoted by some 

text books under that title. In Muncharambhaee Jugjecwundass v. Moola 

Kutboodeen Hussain®) the plaintiff sued to recover on a Samaduskat 
a sum of money from some land of which he held title-deeds in 

deposit. The debt due was admitted, soa decree was passed by the 

principal Native Commissioner in the plaintiff’s favour but not recoverable 

from the land as the land had not been given in mortgage. On appeal, it 

was affirmed, the Cazee of the Sadder Adalat declaring that having title- 
deeds in deposit did not tie up the property as in a mortgage. 

The case of Jivandas Keshavji v. Framji Nanabhai(*) upheld alien 
created by a verbal contract and deposit of title-deeds of immoveable 
property, in the Island of Bombay, by a Hindutin favour of a Hindu, In 
that case Bayley J. reviewed all the cases and the principles of law 
relating to this subject in a very lengthy judgment and relied on the 
Privy Council decision in Varden Selh Sam v, Luckpathy Royjee Lallah(a) 
where the Privy Council first recognised the vglidity of a lien created by 
deposit of title-deeds of an estate. In that case iwo of the defendants 
were Mahomedans and in his judgment Lord Kingsdown remarked: 

“By the Mahomedan law, such a contract as the ono under consideration, for a security 
in respect cf a contingent loss, would be one, not of pawn, bat of trust. It is not declared, 
that any writing or actual delivery is essential to the creation of such trust by that law ; 
but as the contracting parties are not both Mahomedans thatlaw would oot have governed 
the question of the validity and force of their contract, even inthe Supreme Vourt. The 
plaintiff is a Christian; the contract took placo with parties living within the local 
limits of the Supreme Court of Madras, though it related to land beyond them. It is 
not shown that any local law, any lex loci res sitae, exists, forbidding the creation of a lien 
by the contract and deposit of deeds which existed in this case; and by the general law 
of the place where the contract was made, e., the English law, the deposit of title deeds 
as a security would create a lien on land, though, as beiween parties who can convey by 
deed only, or conveyance in wriling, such lien would neceasarily be equitable. In this 


case there isan express contract for a security on the lands, to which, no law invalidating 
it, effect must be given between the parties themselves,” 


Then in Dayal Jairaj v. Jivray Ratansil4) the plaintiff sued, upon the 
strength of his equitable mortgage, (1) the mortgagor and (2) a purchaser of 
the property, to have it declared that he had a charge on the property as 
against the defendants, snd it was held (1) that there was an equitable 
mortgage to the plaintiff to secure Rs, 38000 so far as concerned the 
property comprised in the deeds; and (2)as the 2nd defendant having 
notice of plaintiffs equitable mortgage purchased from one who also with 
such notice had purchased from a dona fide purchaser for value without 
notice, the znd defendant held the property free from the equitable 
mortgage. 

(4) (2886)8. D. A. 158. * (8)Q86239 M. 1, A» 303, 
(2) (1870) 7 B. L.O. R. (O.C Aa gh. (4)(1875) L L. R. 1 Bem, 227, 
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In Jaitha Bhima v. Haji Abdul Vyad Oosman() the plaintiff who 
had taken a legal mortgage from the defendant which was unregistered, 
claimed to have it declared that he had an equitable mortgage on the 
property; it was held that as at the time when the deeds were deposited 
there was no antecedent or existing debt, nor was any oral agreement 
made that the title-deeds should stand as a security for future advances, 
nor was any advance in fact made, until the mortgage deed was about to 
be executed, the plaintiff had no equitabie mortgage on the property. 

In Manekji Lrampi.v. Rustomjt Naserwanjt Mistry(2), it was held 
that an equitable mortgagee by deposit of title deeds was a mortgagee 
within the meaning of Article 147 of the Indian Limitation Act and the 
period of limitation for a suit by such a mortgagee was sixty years as 
therein prescribed and that a mortgagee by deposit of title-deeds had the 
right to sue-for foreclosure or sale. 

In The Himalaya Bank Limited, in Liquidation v. F. W. Quarry, () 
the defendant expressly contended that “a mortgage ofthe kind known 
to the English law as an equitable mortgage by deposit of title-deeds was 
unknown to Indian law in the mofussil’’ (as distinguished from the Pre- 
sidency Towns) and could not be enforced. Burkitt J., in his judgment, 
quoted the following passage from Macpherson on the law ol Mortgages in 
British India with approval :— 

« Previous to the 1st July, 1882, when Act LV of 1882 (the Transfer of Property Act: 
came into force, parties might throughout India enter into a contract of mortgage in the 
same manner as they might make any other contract, that is to say, their agreement might 
be ethor verbal or in writing.” ` 

And referring to the Privy Council case of Varden Seth Sam v. Luck 
pathy Royjee Laliak which, the defendant contended, was not in point, 
he remarks : ; 

n" I however regard the observations of their Lordships as a clear authority for the’ 
proposition that no law existed forbidding the creation of a mortgage lien by deposit of 
title-deeds in the mofussil of the Madras presidency’. 

The judgment also refers to the case of Bunsee Dhur v. Heera Lall(4) 
which laid down “that by the deposit of title deeds a security resembling 
a simple mortgage is created,” and to Lalji v. Govindram,(5) and 
Meerza Moohummud v. Nuwab Soului Jung . These and a few older 
cases reported in Syed Woozeer Alleul fossen 'ee,Chowdhry v. Mussamut 
Luchee Beebee.7:,; Pearee Mohun Bose v. Gobind asad Addy (8) 


eR oe ce rE eg 
- 





ne ee p_e a 














(1)(1886) 1, L R. 10 Bow 634. (6) (1825) 4 B D. B, (Cal,) 168, 
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show that equitable mortgages were recognised in India before the 
passing of the Transfer of Property Act; but as Sir Rash Behari Ghose 
gays in his book on Mortgages, Vol. Il: 
‘‘ Aquitable mortgages although common enough in the presidency Towns were not 
common in the rural districts and the reported cases seem to bear out that view. 
The Act has now made them illegal outside the Presidency Towns - 
and the Towns specifically enumerated ins, 59. B. G, KHER. 





RECENT ENGLISH CASES. 





NEGLIGENCE— Warranty by lessee and manager of theatre—Injury 

to member of audience during performance. The defendant was the 
lessee and manager of atheatre. He had arranged for the performance of . 
a playin his theatre with the manager ofa touring theatrical company, 
who was, to provide actors and scenery, the defendant providing the 
theatre, the lighting, and the playbills; each took an agreed proportion 
of the receipts. The plaintiff took and occupied a seat in the theatre; 
during the performance an actor fired a pistol, which should have 
contained only a blank cartridge, but in the barrel of which, by some 
unexplained mischance, there was also a second cartridge of smaller size, 
which when the pistol was fired struck the plaintiff on the wrist, inflicting 
a serious wound, The County Court Judge held that it was an implied 
term of the contract between the plaintif aad the defendant that all 
persons connected with the performance of the play should exercise 
reasonable care so that members of the audience should not be exposed 
to any danger which could be avoided by the exercise of such reasonable 
care :— Held, that the implied warranty found by the County Court Judge 
was too wide, that the true relation between the plaintiff and the 
defendant was that ofinvitor and invitee, that the defendant owed the 
plaintiff a duty to..use reasonable care that she was not exposed eto 
unusual danger, the existence of which the defendant either knew or 
ought to have known, and that there must be a new trial lo inquire into 
the supervision exercised over the firearms and the ammunition for them 
and into the loading of the pistols. Cox v. Coulson, [1916] 2 K. B. 177, 


LANDLORD AND TENANT—Covenant for quiet enjoyment—WNu1- 
sance by another tenant of same lessor—Mock auctions—Liability c7 
common lessor—Participation—Derogation from grant. A lessor is nor 
viable in damages to his lessee under a covenant for quiet enjoyment for a 
nuisance caused by another of his lessees because he knows that the 
latter is causing the nuisance and does not himself take any steps to’ 
prevent what is being done. There must be active participation on his 
part to make him responsible for the nuisance. A common lessor cantet 
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be called upon by one of his tenants to use for the benefit of that tenant 
all the powers he may have under agreements with other persons. 
Malzy v. Eichholz, [1916] 2 K. B. 308. . 





NUISANEE—Highway—Sheep straying on Highway—Damage to 
Vehicle using Highway. An owner or occupier of land adjoining 
an ordinary highway is not bound to fence it so as to prevent 
harmless animals like sheep from straying upon the highway. 
Although under the Highway Acts, 1836 and 1864, the owner of cattle 
found straying upon the highway is liable to certain penalties, he is 
not thereby rendered liable to an action at law. While the plaintiffs’ 
motor car was being driven upon a highway in the daylight at a rate of 
from sixteen to twenty miles an hour, the driver saw in front of him on 
the road a number of sheep unattended; he put on his brakes, and 
almost immediately thereafter two sheep, which had apparently been 
left behind by the others, jumped from a bank on the side of the road, 
and one of them ran int¢the car and caused it tobe overturned and 
damaged. The sheep belonged to the defendant, who was subsequently 
prosecuted and fined under s. 25 of the Highway Act, 1864, for having 
allowed them to stray on the highway. In an action for damages in the 
county court the judge found that the sheep escaped on to the highway 
from the Rendant’s field through gapsin a defective hedge ; that it was 
the natural tendency of sheep which were untended to run across or 
otherwise endanger vehicles in the road; that it was a matter of common 
knowledge that when sheep find themselves separated from the bulk of 
the flock they have almost a mania for rejoining it, perfectly regardless of 
intervening traffic; that the defendant had been guyitty of negligence, or 
had committed a nuisance, in allowing he ey to stray on to the 
highway; and that the accident was the ndtural consequence thereof, © 
He accordingly gave judgment for the plaintiff, His de@ision was 
reversed by the Divisional Court (Avory and Lush JJ.) on the ground 
that even assuming there was evidence of negligence or of a nuisance 
committed by the defendant in allowingthe sheep to stray on to the 
highway, yet, there being no evidence of “a vicious or mischievous 
propensity ” on the part of the sheep within the meaning of the decided 
cases, the accident was not the direct and natural consequence of such 
negligence or nuisance, The plaintiffs appeated:—Held, affirming the 
decision of the Divisional Court [1916]1 K. B. 206, that the defendant 
was under no duty to the plaintiffs as members of the public using the 
road to keep his sheep from straying upon it, and that the accident was 
not the direct and natural consequence of the breach of any such duty. 
Heath's Garage, Ld. v. Hodges {1916} 2 K. B. 370. 
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GLEANINGS. 





. NAMES AND THE LAW. 


‘ ANYONE may take upon him what surname, and as many surnames, 
as he pleases.’ So said Sir, Joseph Jekyll, M, R., in Barlow v. Bateman 
{1730}, and his statement of the law, with one or two exceptions, remains 
true to this day—provided, of course, the assumption or use of a new 
name isnot fora fraudulent purpose, The most notable exception to 
this general rule was introduced by an Order in Council made under the 
Defence of the Realm Act soon after the begining of the war. ‘An alien 
enemy,’ so runs the Order, ‘shall not after October 12, 1914, for any 
purpose assume or use, or purport to assume or use, or continue the 
assumption or use of, any name other than that by which he was 
ordinarily known at the date of the commencement of the war.’ So that 
every alien enemy who changed his name after the outbreak of war— 
adopting, in some cases, a good old British for his Teutonic name—was 
compelled to revert to his old patronymic. “This notable departure from 
English law, which was, of course, fully justified by its public utility, 
resulted in attention being directed to the general question of change of 
name, The view was expressed in these columns that it ‘ may eventually 
tead to some permanent restriction on the general right to change a name,’ 
the absence of all control, it was pointed out, not unfrequently facilitating 
fraud and crime. A Bill has now been introduced into the House of 
Lords which, though it has some relation to this question, has a rather 
different object. It proposes that the Board of Trade should keep a 
register o eal surnames of the members of all firms and of individual 
traders who do not.trade under their owu names, The value of such 


_ a register is not to be denied, but it is unfortunate that so important a 
“matter should be dealt with in this piecemeal fashion. Parliament would 


render /a more useful service if it were to deal with the whole question in 
a single measure. Both in France andin Germany, as well as in some 
of the States of America, the assumption of new names.is restricted, 
‘When a man calls himself by a name which is not his name, he is 
telling a falsehood,’ said Lord Esher, M. R., in Reddaway v. Banham 
[1895]. That is too .unqualified a statement to be true; but it would.be 
a distinct advantage, both in commercial and social life, if even and honest 
Englishman who changed his name were required to do so formally.— The 


Law Journal, i 


THE CAB WHISTLING NUISANCE. 


A sTRONG protest is being made in the Press against the whistling 
for cabs at night, a pract'ce which at all times is an intolerable nuisance 
to those members of the community whose slumbers are disturbed by %, 
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but which is now particularly mischievous in the neighbourhood of the 
hospitals and zursing homes in whlch wounded soldiers are lying. It is 
a practice for which, unless s antonly malicious or excessive, the law does 
not provide any adequate remedy. Sir Homewood Crawford, who has 
contributed his tale of ‘nightly torture’ to the discussion, alludes to the 
nuisance which was caused by the blowing of horns in the old coaching 
days, and refers to the remedy which Parliament provided in the 
Metropolitan Police Act, 1839, under which a penalty of forty shillings 
may be imposed upon.— 
Every persan, except the guards and postmen belonging to Her Majesty's Post Office 
in the performance of their duty. who shall blow any horn, or use any other ncisy 
instrument, forthe purpose of calling persons together, or of announcing any show or 


entertainment, or for the purpose of hawking, selling, distributing, or collecting any 
article whatsoever, or of obtaining money or alms. 


A whistle may certainly be decribed asa‘ noisy instrument ’; when it is 
persistently blown at night-time it may be said to ‘ out-vociferize e’en 
sound itself.’ Butthe words of the Act, comprehensive though they be, 
are not quite wide enough to cover the nuisance of which complaint is 
made. A man who whistles for acab can scarcely be said to use the 
‘noisy instrument’ for the purpose of ‘calling persons together’ in the 
sense in which the words are used inthe Act. The Home Secretary 
probably has power, by virtue of his statutoryr powers under the 
Metropolitan Police Acts, to make a police regulation to stop the nuisance, 
What is certain, however, is that the Municipal Corporations Act, 1882, 
authorises a municipal council to make by-laws for ‘the prevention and 
suppression of nuisances not already punishable in a summary manner,’ 
and thata by-law made in exercise cf this power, and approved by the 
Local Government Board, would serve to put anend tothe ‘nightly 
torture.’—- bid. 





e REVIEWS. 





Indian Decisions (Old Series), Vols. g to 16, Published by T. A. VENKA- 
sAwmy Row and T. S. KrisHNasAwMY Row, Froprietors of the 

Law Printing House, Mount Road, Madras Price Rs. To, per 

Volume. 

THESE volumes reproduce Vols, 2 to 13 of the Sudder Dewani Adaw- 
lut Reports of Bengal, and embody decisions of the Sudder Dewani Adaw- 
lut of Bengal from the year 1846 to the year 1857. The precedents resus- 
citated here are many of them of supreme importance; and find frequent 

e reference as landmarks of custom in the domain of Hindu law. The Law 
Printing House at Madras has laid the legal profession under its deep 


e 
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obligation by placing at its service cheap, well printed and excellently 
indexed volumes of reports that had hitherto been out of its reach. It does 
the proprietors no small credit that in spite of immense scarcity of printing 
paper and other materials, they are ceaseless in their efforts to’ bring 
out the volumes at the same cost and with enviable rapidity. 





Indian Decisions (New Series), High Court Reports, Vol. If, Published 
by the Law: Printing House, Mount Road, Madras. 1916. Roy 8vo. 
Pages XXIX and 1426. Price Rs. 7 
VOLUMES 3 and 4 of the Bengal Law Reports are reprinted here in a 

compact, attractive and handy volume. It is prepared on the same lines 
of usefulness as that of the other volumes in this series, Tne pagination 
in the original print is indicated by figures in heavy type. When a case 
has been reported in more series than one, all the co-temporary references 
are given at the beginning of the case and are repeated throughout in the 
margin. Ifa decision turns on any section of a repealed Act, such sec- 
tion is reproduced i in the footnote. And where a case has been judicially 
noticed in subsequent cases, all such references have been given. Apart 
from its intrinsic merits, this volume is a marvel of cheapness. 





Sanjiva Rows All India Criminal Digest,¢1836-1915. Second Edition. 
Vol. [I. By P. RamanarHa IYER, B. A,, B. Lọ, First Grade Pleader, 
Trichinopoly, and P. Hari Rao, B.A., B. L., High Court Vakil, 
Madras. Published by the Law Printing House, Mount Road, 
Madras. 1916. Roy. 8vo, Pages xx, cls. 267/-4922 and pp. 2 79 
and 144. Price Rs. 16, for two volumes. 

THE net out-turn of our Criminal Courts for the better part of a 
century appears here in a compact and concentrated form. This 
Digest is more complete and comprehensive than any other digest 
published heretofore. The arrangement of titles and sub-titles, the 
abundant variety of cross-references, and the judicial history of every 
decision go to make these volumes an indispensible book of referenée, 
No lawyer’s library ought to be without a copy. 

Sanjiva Rows Digest of Privy Council Rulings, Vol. II. Third 
Edition. By C.S. SOMANATHA SASTRI, B. A,, B. L., First Grade 
Pleader. Trichinopoly. Mapras: The Law Printing House, Mount 
Road. 1916. Roy 8vo. Pages 54, 227, and from 1119 to 2612. Price 
Rs. 16, for two volumes, ` 
It may not probably be known that the late Mr. Sanjiva Row tried 

his prentice hand at book-making by producing a digest of Privy Council 

Rulings. ríe lived to prepare its second edition, and carried to the end ° 

of his days a particular love for his first born. It has not suffered in atten- 
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tion from his successors: on the contrary, it has thrived very well indeed. 
The third edition is a great improvement on the foregoing editions. The 
idea conceived by Mr, Sanjiva Row is a simple one. It is to start witha 
pronouncement of the Judicial Committee of the Privy Council—which 
with the exception of the statute law is the last word on a point of law— 
and to trace its further growth throughout the subsequent Indian decisions 
on the point. The work is’ meant to perform some part of the service 
which is rendered in England and elsewhere by the publication of leading. 
or ruling cases. 





Sanjiva Row’s All-India Civil Court Manual, Imperial Acts, Vol. IL. 
Third Edition. By S. E. SANKARA IYER, B. A,, B. L., High Court 
Vakil. Mapras: The Law Printing House, Mount Road. 1916. 
Roy. 8 vo. Pages xcvii and r415. Price Rs. 14, for twe volumes 
OF all the law publications issued from the Law Printing House at 

Madras, the All-India Civil Court Manual, Imperial Acts, has served its 

mission remarkably well, It is always to be found at the lawyer’s elbow, 

It has made its mark as a handy and reliable collection of the statute law 

of India. ‘ihe brief notes of cases are to the point and adequately sugges- 

tive. The analytical index at the end, which occupies over 200 pages of 
the book, forms an excellant finger-post to the current statute law of the 
country. ` 

4 

The Court-Fees Act (VII of 1870). Third Edition. By A. K. NANNIAH, 
B. A„ B. L, High Court Vakil. Mapras: The Law Printing 
House, Mount Road. 1916. Roy. 8 vo. Pages xxxii and 235; xii and 
59. Price Rs. 3-4-0, 

THE® co-related fiscal Acts—the Court Fees Act and the Suits 
Valuation Act—are annotated with case-law here. They appeared at first in 
the Lawyer’s Companion Series. They have since passed into the third 
edition. Case notations are arranged on the Companion model: they are 
brought down here to the end of 1915. 








The Provincial Insolvency Acte (ILI of r907). Second Edition. By S. 
VENKOBA Rau, B. A., B. L, High Court Vakil, Trichinopoly, 
Mapras: The Law Printing House, Mount Read. 1916. Roy. 8 vo. 
Pages 65 and 482. Price Rs. 4-8-0, : 

LIKE the foregoing publication, this is a revised and up-to-date edition 
of the Provincial Insolvency Act asit appearedin the Lawyer’s Companion 
Series. Unlike it, however, it contains a large collection of English cases 
illustrating the application of the provisions of the Act. The rules framed 

eby the High Courts of Bombay, Calcutta and Madras; the text of the 

English Bankruptcy Act, 1883 ;and the Presidency Towns Insolvency Act 

Lgp9, are set out in the appendix. 

od 
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Confessions and their right application. By NAGINA SINGH, B. A,, 
Government Advocate, Patiala. LAHQRE: Ishosla & Bros. 1916, 
Roy 8vo. Pages xlii and 317. Price Rs. 5 


IN spite of the lament of jurists and the severe condemnation from 
high quarters, the demon of confession is still in existence. Only a few 
years ago, an official inquiry was undertaken into the working of this 
branch of the law with a view to modify its provisions. Fhere has been 
no outcome of it owing to the conditions prevailing at present. The whole 
literature on confessions is gathered together in the volume before us. It 
is arranged into thirteen chapters, each one dealing with a different phase 
of the subject. The appendices reproduce the statutory provisions on 
confessions and the rules obtaining in different provinces in india. As 
an exhaustive book on the law of confessions, this book merits a mention. 





The Law of Land Acquisition. (1 of 1894). By A. K. NANNIAH, B. A. 
B. L., High Court Vakil, Trichinopoly. BMaprRAs: The Law Print- 
ing House, Mount Road. ry15. Koy. 8 vo, Pages 32 and 451. 
Price Rs. 4, l 
Compulsory acquisition of land may be for public purposes or for 
purposes of mines or minerals: in the first case, it is regulated by the 
provisions of the Land Acquisition Act 1894; whilst the Land Acquisition 
(Mines) Act (XVII of 1885) governs acquisition in the other, The pro- 
visions of both these Acts are fully annotated here with well-chosen extracts 
from recognised text-books on the subject and decided cases. Analagous 
provisions of law either in the Improvement Trusts Acts for Bombay and 
Calcutta or in the Municipal Acts in the different provinces are set ‘out with 
case notation in an appendix. 





The Provincial insolvency Act ( II of 1907), By R. J. THAKOR, B, 3. 
LL. B., Vakil High Court. CaLcurra: Butterworth & Co. ( India ) 
Limited, 6 Hastings Street. 1916. Crown 8 vo. Pages xxxi and 220. 
Price Rs. 3-8-0. 

THE provisions of, this Act are a sudden departure from those contain- 
ed in the Civil Procedure Code of 1882; and show a leaning towards 
English law on the subject. Ihe comments are, therefore, worked cut 
mostly from English cases. They are full, informing, and throw a flood of 
light in elucidating the various provisions. Thisis altogether a very 
useful annotated edition of the Act. 





Lhe Indian Court Kees and Suits Vuluation Acts. By Ram KISHAN, 
Pleader, the Punjab Chief Court. LAHORE : Mercantile Electric Press. 
e 1916. Demi 8 yo. Pages lili, 279 and 119. Price Rs. 4. s 


NOS 19~20.] JOURNAL, lar 


Tas edition hails from the province of the Punjab. cases 
noted under the sections the Punjab cases are perceptibly predominant. 
Its chief value lies, therefore, as a guide to the cases decided by the Chie 
Court of the Punjab. 





the Consolidated Digest af all Indian Decisions, from 1909 to 1915. 
Vol I compiled by K. BHASHYAM IYENGAR and R. NARAYANA- 
SWAMI IYER, Vakils of the Madras High Court, assisted by S. D. 
CHAUDHURI, Pleader of the Punjab Chief Court. Mapras;: The Com- 
mercial Press, Triplicane. 1916. Cols. 26 and 9648. 


Asa supplement to Sanjiva Row’s All-India Digest or to Desai’s 
Century Digest, this Digest is calculated to be a great convenience. It is 
entirely satisfactory in its topical arrangement, and the accuracy of its 
references. Its aim hasbeen to reduce the references to cases as far as 
possible to the provisionsjof an Act ; independent titles having been linked 
up by cross-references. Tht rapidity with which this volume is brought 
out reflects credit on the compilers and the publishers alike. 





The Current Index of Indian Cases for 1915. Compiled by C. S. Soma- 
NATHA SASTRI, B. A., B. L., P. RAMANATHA IYER, B. A., B.L. 
First Grade Pleaders, Trichinopoly and S, E. SANKARA IYER, B A, 
B.L., High Court Vakil, Madras. MADRAS: The Law Printing House, 
Mount Road. 1916. Roy. 8 vo. Pages 202 and cols. 1360. 


The final part of the Current index which consolidates all the 
monthly parts issued during the year is a volume of formidable size and 
well-worth the price at which it is offered. Its mechanism being identical 
in design with that of the All-India Digest, it ought to be distinctly service- 
able to those using the parent Digest, 





The Provincial Small Cause Courts Act (IX of 1887). By M. M. SHAFI, 
Barrister-at-Law. Second Edition by Mian M. Rar, B. A., Barrister- 
ateLaw. LAHORE: Mercantile Electric Presa) Gwalmandi. I9I6. 
Demi 8vo. Pages li and 262. ° 


Tus is a useful edition of the Provincia! Small Cause Courts Act. 
Cases decided under its provisions have been assiduously brought together, 
and arranged under appropriate headings below pertinent sections or 
articles, This book is well suited for purposes of reference as it cites a 
large number of reported decisions, 
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Indian Case-law on Ejectment. By LAL MOHAN MuKHOPADYAYA, B.L. 
Pleader. CALCUTTA: Butterworth & Co. (India) Ltd., 6 Hastings 
Street- Second Edition, 1916, Demi 8vo. Pages 895 and cix. 
Price Rs. 6. 


THE title of this book is a little misleading. Ejectment is only one 
form of action to recover possession of immovable property. The law 
governing all forms of suits of the class is given here, As its name 
implies, the book is an exhaustive collection of cases bearing on the 
subject. These cases are laboriously brought together and arranged 
into suggestive headings or groups. It more nearly resembles a digest. 





The Indian Stamp Act (II of 1899). Third Edition. By K. JAGAN- 
NATH AIYAR, B. A., B. L., Vakil of the Madras High Court. 
MADRAS: P. R. Rama Ivar & Co, Esplanade. 1916. Demi 8vo, 
Pages 102, 620 and 398, 


We welcome with great pleasure the third edition of this useful work. 
It it an excellent commentary on the Indian Stamp Act. Every care 
seems to have been taken to render the comments as far explanatory as 
possible. The scope and object of every section and article have been lucidly 
expounded : and the application thereof to concrete facts is illustrated by 
a selection of decided cases English and Indian. The several appendices 
to the work are no less useful, ‘Lhe provisions of the legislature in India 
from the earliest Stamp Regulations in Bengal, Madras and Bombay 
down to the last general Indian Stamp Act I of 1879 are set out seriatim, 
The English statute law on the subject (viz, the Stamp Act, 54 & 55 
Vic. c 39, and the Finance Act, 2 Edw. vIl,c 7) are reproduced. The 
stamp rules under the old Acts and the statements of objects and reasons, 
the reports of the Select Committees and the proceedings of the Legislative 
Council when the present Act and its amending acts were pasred, are 
given in extenso. Every available information from the Government 
notifications, stamp rules, or rulings of the Chief Controlling Revenue 
Authorities has been sifted out and posted up at its proper place. It only 
remains to add that the present is the most satisfactory edition of the Act, 
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Acts passed by the Supreme Legislative Council, .. 
1916. 


ACT No. I OF 1916. at 
An Aot further to amend the Indian Trusts Act, 1882. i 


W ugrgas it is expedient further to amend the Indian Trusts Aot, 1882; It 
` is hereby enacted as follows :-— 

I. This Aot may be called the Indian Trusts (Amend. 
ment) Act, 1916. 
2. In section 20 of the Indian Trusts Act, 1882 (hereinafter called the said 


Amendment of sec- Act), the following amendments shall be made, namely :— 
ae of Aob IT of 
88 





Shorb title, 


(+) To clause (b), the following proviso shall be added, namely :— 
“ Provided that, after the fifteenth day of February, 1916, no money shall bë 
invested in any such annuity being a terminable annuity unless a sinking fund 
has been established in connection with such annuity; but nothing in this proviso 
shall apply to investments made before the date aforesaid.” 
(it) After clause (b), the following new olause shall be inserted, namely :— . 
‘í (bb) in India threa and a half per cent. stook, India three per cent, stock, 
India two and a half per cent, stook or any other ospital stook which may at any 
time hereafter be issued by the Secretary of State for India in Council under the 
authority of an Act of Parliament and charged on the revenues of India ;” 
(iii) In clause (0) after tha word “ Council,” the words “or by the Govern- 


mont of India” shall be added. 


Insertion of new gec- 3. After section 20 of the said Aob, the following 
tion 20A in Aob II of S 
1882, section shall be inserted, namely :— | 


“20A. (1) A trustee may invest in any of the securities mentioned or 
Power to purchase referred to in section 20, notwithetanding that the same 


bl i 
contains Silene may be redeemable and that the price exceeda the re- 


demption value: 

Provided that a trustee may not purchase aba prica exceeding its redemption 
value any security mentioned or referred to in clauses (c) and (d) of section 20 
which is liable to be redeemed within fifteen years of the date of purchase ab par 
or at some other fixed rate, or purchase any such seourity as is mentioned or re- 
ferred to in the said clauses whioh is liable ta be redeemed at par or at some other 


a 
x 
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fixed rate at a price exceeding fifteen per contum above par or such other fixed 
rate, ° 

(2) A trustee may retain until redemption any redeemable stock, fund or 
security which way have been purchased in accordance with this section.” 


ACT No. II OF 1916. 


An Act to amend the Defense of India (Criminal Law Amendment) Act, 1916. 

WHEREAS it is expedient to amend the Defence of India (Criminal .Law 
Amendment) Act, 1915, It is hereby enacted as tollows :— 

I. This Act may be called the Defence of India 
(Amendment) Aot, 1916. 

2, After olause (/) of sub-section (Z) of section 2 of the Defenoe of India 

Amendment of sec (Uriminal Law Amendment) Act, 1915, the following 
tion 2, Aob IV of 1915. olauses shall be ingerted, namely :— 

“(m) to require that there shall be placed, ab the disposal of the Governor ° 
General in Council, the whole or any part of the output of any factory, workshop, 
mine or other industrial concern for the manufacture, preparation or extraction of 
any article or thing which, in his opinion, can be utilised in the prosecution of the 
present war ; 

(n) to take possession of, and use for the purpose of the Governor General in 
Council, any suoh factory, workshop, mine or industrial concern or any appurte- 
nances or plant thereof ; 

(0) to require any work in any such factory, workshop, mine or industrial 

concern to be done in accordance with the directions of the Governor General in 
Council ; 
(p) to regulate or restrict the carrying oub of work in any such factory, 
workshop, mine or industrial concern, or to remove the plant therefrom with the 
object of increasing the output of any other such factory, workshop, mine or ip- 
dustrial concern ; ` 

(q) to provide for any other action which may be necessary to regulate the 
possession, or to facilitate the collection, manufacture, preparation or extraction 
_ of any article or thing, whioh oan, in the opinion of the Governor General in 
Oouncil, be utilised in the prosecution of the present war ; and 

(r) to regulate the sailings of British steamers from any port in Britich 
India, and to reserve, for the use of the Governor General in Oounoil, all or any 
accommodation of whatever kind for the carriage of persons, animals or goods on 
any such steamers.” 





Short title. 


Repeal of Ordinance 3, The Defence of India Ordinance, 1915, is hereby 
TEL of 1916, repealed. 
"o 
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ACT NO, II OF 1916. 


An Act to provide for the trial, by court-martial, of foreigners for offences 
against the Defenoe of India Rules. 


WHEREAS if is expedient to provide for the trial, by court-martial, of 
foreigners for offences against the Defence of India Rules; Ibis hereby enacted 
ad follows :-— 

{a (Z) This Act may bo oalled the * Foreigners’ (Trial by Court-martial) 


Short title, extenb Aob, 1916.” 
and duration, 


(2) It extends to the whole of British India, including British Baluchistan, 
the Sonthal Parganas, and the distriot of Angul, 

(8) Tt shall be in force ducing the continuance of tha present war r and for a 
period of six months thereafter: 

| Provided that the expiration of this Act shall not affect the validity of any. 
thing done in pursuance of it, and any person convicted under this Aot may be 
punished as if it had continued in force, and all prosecutions and other legal 
proceedings pending under this Act at the time of the expiration thereof may be 
completed and carried into effect and the sentences carried into execution as if 
this Act had not expired. : 
Definitions, 2. In this Act— 

(a) “British subject” has the same meaning as in section 27 of the British 
Nationality and Status of Aliens Aot, 1914: 

Provided that any person who holds a certificate of naturalization as a 
British subject granted under any Aob of the Governor General in Oouneil for 
the time being in force shall, for the purposes of this Act, be deemed to be a 
British subject. 


° (b) ‘Defence of India Rulea” means any rules for the time being in force 


made under section 2 of the Defence: of India (Criminal Law Amendment) 
Act, 1915. 
(c) “Foreigner” means any person who is not a British subject, 
3, (1) The Governor General in Uouncil may,-by order in writing, direct 
Trial of foreigners that a foreigner accused of gnything which is an offence in 
aone i De, Virtue of the Defenoe of India Rules shall be tried by 
fence of India Acb, 1915, court-martial. 

(2) An order made under subsection (7) may be made in respect of all 
foreigners or any particular foreigner or any olass of foreigners, and in respect 
of all offences against the said rules or any partioalar offence or any olass of 
offences, 
oe 
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(3) An order made under sub-section (1) may be made in reapect of, or 
include, any foreigner so acoused whether suoh offence was committed before or 
after the commencement of this Act, 

4. When an order under seotion 3 has been made in respect of, or includes, 

Procedure on making any foreigner, such foreigner, when so accused, may be 
of order under section 3. taken into military custody, and shall, if he is already in 
other custody, be handed over to military custody, and shall be proceeded against 
and dealt with as if he was a person subject to military law in accordance with the 
Army Aot, and aa if the offence of which he is acoused was an offenoe against 
military law; and may, on conviction, be sentenced to, and shall be liable to suffer, 
any punishment assigned by the Defence of India Rules for the offence of which 
he is found guilty. 

5. The trial and all matters precedent thereto and attendant thereon shall 

l be held and carried oub in agoordance with the provisions 
Poode aa of the Army Act and the rules for the time baing in force 
thereunder : 

Provided that the Govervor General in Council may, by general or special 
order, modify, in suoh way as he may direct, any of the said provisions. 

G. The Foreigners’ (Trial by Oourt-martial) Ordinanes, 1916, is hereby 


Repeal of Ordinance repealed. 
YT of 1916, 





ACT NO. IV OF 1916. 


An Act to amend the Indian Tarif Aot, 1894, and for other purposes, 


Wuereas it is expedient to amend the Indian Tariff Act, 1894, and to 
repeal, so far aa it relates to this Aot, and re-enact with amendments section 32 
of the Sea Customs Act, 1878; Ib is hereby enacted as follows :— i 


(1) Thie Aot may be called the Indian Tarif (Amendment) Aot, 1916, 
Shorb title and re- 
prospective effect, ‘ 

(2) Itshall be deemed to have come into force on the Istday of March, 
1916, and any sums due On account of new duties leviable thereunder or of any 
deficiency between the duties whioh have been paid and the duties which are 
leviable thereunder shall be deemed to be duties short levied within the meaning 
of section 39 of the Sea Customs Act, 1878, and that Act shall apply accord- 
ingly. 

2. In this Act the Indian Tariff Aot, 1894 (hereinafter referred to as the 
` said Act), means the Indian Bariff Aot, 1894, as aubsee , 


piinu quently amended. 


ee f ° 
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3. For seotion 3 of the said Act, the following section shall be substituted, 


Substitution of new namely :— ' 
section 3is Aob VII 


of 1804, aii 


“3, (2) There shall be levied and collected in every port to which this Aot 
applies, the duties specified in the Second and Third Sohedules. 

(2) The Governor General in Council may, by notification in the Gazette 
of India, fix, for the purpose of levying the said duties, tariff values 
of any articles enumerated, either specifically or under general head. 
ings, in the said Schedules as chargeable with duty ad valorem, and 
may after any tariff values for the time being in force. 

(8) Different tariff values may be fixed for different classes or desoriptions 
of the same article, ” 

4, for the Second, Third, Fourth and Fifth Schedules of the said Act, the 
Substitution of new Sohedules contained in the First Schedule to this Act 


Se a shall be substituted. 


of Ach VIII of 1894. 


5, The enactments specified in the Second Schedule to this Act are 


Repeals, repealed to the extent specified in the fourth column 
thereof. 


SOHHEDULE I 


SoHRDULES TO BE SUBSTITUTED IN THE INDIAN TARIFF Aor, 1894, 
(See section 4), 


“ SCHEDULE Il—Imrort TARIFF. 
Part I 
Articles which are free of daty. 





“No, ` Names of Articles, 











oo Drink and Tobacco— 

OPS, 

Sarr imported into British India and issued, in acoordange with rules made with the 
previous sanction of the Govarnor General in Council, for use in any process of 
manufacture; also galt imported into the port qf Oalontta and issued with the 
sanction of the Goverment of Bengal to manufacturers of glazed stone-ware ; also 
salt imported into any port in the provinces of Bengal and Bihar and Orissa and 
issued, in accordance with rules made with the previous sanction of the Governor 
General in Council, for use in auring fish in those provinces, 

(For the general duty on salb, see No. 39.) 


tO = 


1i1.—Raw materialis and produce and art ies mainly unmanutactured— 
HIDES AND BKINS, RAW, 
e> 3 | HIDES AND Sens, raw or salted. 
t 
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N Names of Articles, 
ee A tr tne O 
SEEDS, 


Ort-skEDs imported into British India by sea from the territories of i - 
or Chief ın India, by ritories of any Native Prince 


TEXTILE MATERIALS, 


COTTON, raw, 
WooL, raw, 


MISCELLANEOUS. 


MANURES, all Sorbs, including animal bones and the following chemical manures pe 
Basic » nitrate of soda, muriate of potash, sulphate of potash, kainib salts 
nitrate of Ime, calcium cyanamide and mineral superphosphates, i 

Pur or wooD, RAGS and other paper-making materials, 

d 


m 


Ill.—Articles wholly or mainly manufactured— 
APPAREL, 


UNIVORMS AND'ACCOUTREMENTS appertaining thereto, imported by a publio servant for 
his personal use, 


ARMS, AMMUNITION AND MILITARY STORES, 


The following classes of ARMS, AMMUNITION AND MILITARY STORES :— 

(a) Articles falling under the Sth, 6th, Sth, 9th or 10th item of No. 45, when 
they appertain to a firearm Alling wider the lst or 8rd item and are 
fitted into the same case with such firearm, 

(b) Arms forming part of the regular equipment ofan officer entitled to wear 
diplomatic, military, naval or police uniform. 

(c) A sword, a revolver, ora pairof pistols, when accompanying an officer of 
His Majesty’s regular forces, or a commissioned officer of a volunteer 
corps, or certified by the commandant of the corps to which such officer 
belongs, or, in the oase of an officer not attached to any corps, by the 
officer commanding the station or’ district in which such officer is serving, 
to be imported by the officer for the purpose of his equipment. 

(d) Swords and revolvers which are certified by an Inspector-General of Police 
to ba peni of the ordħary equipment of members of the Police Torce 
under e 

(e) Swords forming part of the equipment of Indian commissioned officers of Hig 
Majesty’s Army. . i 

(J) Swords for presentation as army or volunteer prizes, 

(g) Arms, Smmunition, and military stores imported with the sanotion of the 
Government of India for the use of any portion of the military forces of 
a Nativé State in India which may be maintained and organized for 
Imperial Service. 

(h) Morris tubes and patent ammunition imported by officers commandi 
British and Indian regiments or volunteer corps for the instruotion o 


their men. 
CHEMICALS, DRUGS AND MEDICINES, 


ANTI-PLAGUR SERUM. 
i Quixmxe and other alkaloids of cinchona, 
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No. | i Names of Articles, 


HARDWARE, IMPLEMENTS AND INSTRUMENTS, 


13 |The following AGRIOULTURAL IMPLEMENTS, when constructed so that they can be worked 
by manual or animal powerg namely, .winnowers, threshers, mowing and reaping 

machines, elevators, seed-crushers, chaff-cutbers, root-cutters, horse and bulloc 

gears, ploughs, cultivators, soariflers, harrows, clod-crushers, seed-drills, hay- 

tedders, and rakes. 

The following DAIRY APPLIANCES, when constructed so that they can be worked by 
manual or animal power, namely, cream separatora, milk sterilizing or pasteuri- 

aoe piat milk serating and cooling apparatus, ohurns, butber dryers, and butter 

workers. n 

INSTRUMENTS, APPARATUS and APPLIANCES, imported by a passenger as, part of his 
ATR baggage and in actual use by him in the exercise of his profession or 

calling, 

Wrens, SUGAR-MILLS, OIL-PREsaxs, and parts thereof, when constructed so that 
they can be worked by manual or animal power, 






















14 


16 


16 


MACHINERY, 


MACHINERY AND COMPONENT parta thereof as defined in No. 58 imported by the owner 
« ¢ of a cotton spinning or Weaving mill and proved to the satisfaction of the Collector 

- e of Oustoms to be intended for use in a cotton spinning or weaving mill. 
The following ARTicoLEs used in the manufacture of cotton, namely,’ bobbins (warping), 
forks for looms, healds, heald cords, heald knitting needles, lices,‘lags and needles 
-w for dobbias, pi wn reas and others), picking bands, picking levers, picking 
sticks (over and er), reed pliers, reads, shuttles (for power looms), springs 

for looms, strappings, and weft forks, 

Dgawing -tn-FRames imported by the owner of a cotton weaving mill and proved to the 
satistaction of the Collector of Customs to be intended for use in the weaving of 


cotton. 
METALS. 


URRENT SILVER, NIOKRL, BRONZE, AND COPPER COIN of the Government of India, 
OLD BULLION and coin. 


17 


18 


19 


PAPER, 
TRADA CATALOGUES AND ADVERTISING OIROULARS imported by packet, book, or parcel posb. 


YARNS AND TEXTILE FABRICS. 


Corton TWIST AND YARN, and COTTON SEWING Or DARNING TOREAD, 
SHOOND-HAND or USED GUNNY Daas made of jute, 


MISCELLANEOUS, A 
ART, the following works of :—(1) sbabuary and pictures intented to be pub up for the 
public benefit in a public place, and (2) memorials of a publio character Intended 
to be put up in a public placa, including the materials used, or to be used in their 
construction, whether worked or nob. 
Boogs, printed, inclading covers for printed books, maps, charts, and plana, proofs, 
musio and manuscripta, 2 
o following arbi when imported by the owner of a cotton weaving mill and 
proved to the satiefaction of the Collector of Ousboms bo ba intended for usa in the 
weaving of cotton or the baling of woven cotton goods :— 
A. niline blue, bisulphate of soda, China clay, chloride of magnesium, chloride of 
sing, dressalin, Epsom ealta, farina, Farinina, flannel taping, Glauber salte, 
lutina, glycerine substitutes, heald varnish, hocp iron, hoop steel, rivets for 
beles, sewing needles, sizing paste, sising wax, a ash, starch, velvet pulp, 


{V.—Miscellanecous and unclassified— 
Anratais, living, all sorta, 
PECIMERNS LLLUSERATIVE OF NATURAL ROIENON, including also antique coins and medals, 


26 
27 
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SCHEDULE II—Imrorr Tarm, 
Part II, 
Articles which are liable to duty ab special rates. 


é 





No. Names of articles, S aa Rate of duty. 





I—Food, Drink and Tobacco 


FISH, 

30 | Frsu, Saurep, web or dry. . Indian maund of 823! Such rate or rates of duty 
lbs. avoirdupo not exceeding twelve an- 
weight, nas as the Governor-Gene- 

ral in Council may, by 
notification in the tte 
of India, from time to time’ 
i prescribe, 
LIQUORS. 
Ax, Beer, and Porter . Imperial gallon or 6} Four annas and six pies, 

aa | quart bottles, |; z 

$2 | Crome andiother fermented liquor itto, Ditto 

33 | Srrerr, which has been rendered| 44 valorem 7% per cent, 

effectually and permanentl 
i unfit for human consumption) |: 
BA | PERYUMED BPIRITS . >o Imperial gallon or 6 18 RB, 
quart bottles, 
Lig Co Mixtures, 
and other preparations con- 
taining spi , 
(a) Entered in such a Ditto. © 14 10 


(6) Tf tested. . | Imperial gallon or 6 il 4 
: quart bottles of the} and the duty to be increas- 


etrength of London} ed or reduced in propor- 
proof, tion as the strength of the 
spirit exoseds or is less 
than London proof |, 
Ditto. 


gg | âH obher sorts of Semir . . Ditto, 
37 WINES— , 
Cham e and all other| Imperial gallon or 6 4 6 


sparkling wines nob con'| quar bottles. 
taining more than 42 per 
cent, of prodf spirit. i m 


All other sorts ofwines no Ditto. 
= containing more than 42 
per cent. of proof spirit: 


Provided that all sparkling 
and still wines containing 
more than 42 per cenb. o 
proof spirit shall be liable 
to duty ab the rate appli-| 
cable to ‘All other sorts o ° 
Spirlt,’ 
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No. 


38 








Names of Articles, Unit or method of i Rate of duby, 
assessmen bh, i . 


SUGAR. R. A. 


BUGAR, all sorts, including Molas- | Ad valorem 10 per cant 
ges and Saccharine produce 
of all sorts, bub exoluding 
confectionary (see No, 74). 


OTHER FOOD AND DRINK, 


Baur, excluding ealp exempted | Indian maund of 88 = The rate at which exoise 
under No, 4. lb, avoirdupo duty is for the time being 
weight, leviable on salb manufac- 
tured inthe place where 
the import takes place, 
TOBACCO, 


Topacco, unmanufactured $ Pound, 1l 0 

CIGARS AND CIGARETTES i -| Ad valorem 50 per cent, 

All other sorta ot TOBACCO manu- Pound 1 3 
facbured, 


Il.—Raw materials and pro- 
duce and articles ma- 
inly anmanufactured-— 


COAL, COKE AND PATENT 
BUEL 


Goab, COKE AND PATENT FUEL. Ton, 0 8 
OILS, 


PETROLEUM, inoluding also naph- Imperial gallon. One anna and six pies. 
and the liquida com- 

monly known by the names 

of rock-oil, Rangoon oil, 

Burma ou, kerosine, para- 

ffia oil, mineral oil, petroline, 

gasoline; benzol, oline, 

zine, and any inflammeble 

liquid which is made from 

petroleum, coal, sohisb, shale, s 

peat or any other bibuminoua 

substance, or from any pro- 

ducts of petroleum, bub ex- 

oluding the following classes 

of petroleum :— 

Petroleum which has its s 
fleshing point ab or above , 
two hundred degrees of s 
Fahrenheita thermometer 
and is proved tothe sabis- 
fection of the Collector 
of Customs to be intended 
for use exclusively for the 
batching of jute or other 
fibre, or for lubricating 


purposes, 
PAAANO ENTES E AEE es 


+ 


No, 
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Names of Articles, 


Petroleum which has its 


flashing point at or above 
one hundred and fifty 
degrees of Fahrenheit’s 
thermometer and is proved 
to the satisfaction of the 
Collector of Qustoms to be 


intended for use exclusive T 


ly as fuel or for some sani- 


tary or hygienic purpose 
(see No, 80), 


i 


Hil.—Articles wholly or ma- 
inly manufactured — 


ARMS, AMMUNITION AND 
MILITARY STORES. 


45 | Subject to the exemptions speci- 
fied in No, 10— 


(1) 
(2) 


(3) 
(4) 


(5) 


(8) 
(7) 


(8) 


(8) 


(10) 


be 


Firearms other than pia- 
tols, including gas and 
airguns and rifles, 
Barrels for the same, whe- 
ther single or double. 
Pistols, 

Barrels for the same, whe- 
ther aingle or double. 
Main springs and magasi- 
ne springs for firearms, 
including gas guns «nd 
rifles 


Gun. stocks and breech 
blocks, 
Revolver—cylinders, for 
each oarbridge they will 
carry. 

Actions (including skele- 
ton and waster), breech 
bolts and their heads, cook- 
ing pieces, and looks (for 
muzale-loading arms). 
Machines for making, 
loading, or closing cartrid- 
ges for rifled arms). 
Machines for capping oar- 
bridges for rifled arms, 


[VoL. XVII. 





or method of | Rate of duty, 
assesement, 
R. A, 
33 30 0 | 
” 15 0 
10 0 | 
ie 8 0 : 
| or 20 per cend. 
z 5 0} ad valorem 
whichever is 


2 8| , higher. 


10 0 


2 8 g 
Proviso 1.—No duty in ex- 


ceas of 20 per cent. ad 
valorem shall be levied 
upon any of the articles 
specified in items Nos. 1 
to 10 of this entry when 
they are imported in rea- 
sonable quantity, for his 
own private use, by any 
person lawfully entitled 
to possess the same, 
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No, | Names of Articles, | 





46 | GUNPOWDER for cannons, rifles 
guns pistols and sporting pur- 
poses. 


47 | Subject to the exemptions speci- 
fled in No, 10 all arttoles othe: 
than those specified in entry 
No, 45 which are ARMS OR PARTS 
oF ARMS Within the meaning of 
the Indian Arms Aob (exolud- 
ing springs used for airguns 
which sre dutiable as hard- 
ware, under No, 97,) all tools 
used for cleaning or putting to- 

= ther the same, all machines 
or making, loading, closing or 
capping certridges for arms 
other than rifled arms and al} 
other sorts of ammunition and 
military stores, and any arti- 
cles which the Governor Gene- 
ral in Council may, by notifica- 
tion inthe Gazettes of India, 
declare to be ammunition or 
military stores for the purposes 
of this Acb, 


CHEMICALS, DRUGS AND 
MEDICINES. 













48 | Orrom and ita alkaloida 





Unit or method of 


assessment. ' 


Ad rqlorem 


Ad valorem 


Seer of 80 tolas 


~- 


Rate of duby, 





R. A. 


Prouso 2,—When any arti- 


cles which have been 
otherwise imported, and 
upon which duty has been 
levied or is leviable under 
items Nog, I to 10, are 
purchased retail from the 
importer by a person law- 
fully entitled as aforesaid, 
in reasonable quantity for 
his own private use, the 
importer may apply to the 
Collector of QOustoms for 
refund or remission (as the 
case may be) of so much of 
the duty thereon assis in 
excess of 20 per cenb, ad 
valorem ; and if such Col- 
lector is satisfied as to the 


identity of the articles and, 


that such importer is in 
other respects entitled to 
suoh refund or remission, 
he shall See the same 
accordingly, 


20 per cent, 


20 per cent, 
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* 


No. | Nemes ot Arts. | UPibormethodot | Rato ot auty, or method of Rate of No. | Nemes ot Arts. | UPibormethodot | Rato ot auty, 


Names of Articles. A R, a aT 


No. 


' 


METALS. R A, 


49 SILVER, BULLION oR Corx, nob| Ouncèa „e he 0 4 
oth srwise apecifled (ses Nos, 
20 and 29), 
50 | Stuver, PLA TR, silver thresd and | Ad valorem ie 18 per cent, 
re, aod silver m ë 
7 o ana ii Provided that, where the 
silver contained in an ar- 
, ticle can be ascertained or 
where an official or recog- 
nized certificate of assay 
in such form asthe Qo- 
vernment of India may 
prescribe, is presented 
showing the amount of 
silver contained inan ar- 
ticle, the Collector of Ous- 
e toms shall levy duty at the 
rate of 4 annas. per ounoe 
' or the amovnt of silver 
so determined, and atthe 
rate of 74 per ‘cent, on the 
difference between the va- 
Jue of such silver oaleulat- 
ed at the marked value 
r of silver and the real value 
TEXTILE FABRICS. of the article, 


51 | Corron piece goods, hosiery, | Ad valorem 3% per cent, 
- tread. other than gewing or 
darning thread and all other 
manufactured cotton goods not 
otherwise specified, 








SCHEDULE II—lIurort TARIFF. 
Parr ITT, 


Articles which are liable to duty at 34 per cent. ad valorem. 


ana a a EEAO 
No. Names of Articlee, 








I.—Food, Drink and Tobacco.— 
GRAIN, PULSE AND FLOUR, 


52 | GRAIN axp Purser, all sorts, including grok grain and pulse, bub exoluding four 
(see No. 71). 


PROVISIONS AND OILMAN’S STORES, 


58 | VINEGAR in casks, 
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No, 


57 


f 





Names of Articles, 


ey, 





Il. Raw materials and produce and articles mainly unmaoufactured— 
METALLIO ORES AND SORAP IRON OR STERL FOR RE-~-MANUFACTURE, 
IRON OR Srxx, old. 

FIREWOOD. 


WOOD AND TIMBER, 


+ 
llL.—-Articles wholly or mainly manufactured— 


CHEMICALS, DRUGS AND MEDICINES, 
COPPERAS, green. 


HARDWARE, IMPLEMENTS AND INSTRUMENTS. 


TELEGRAPHIO INSTRUMENTS AND APPARATUS, and parte thereof, imported by or ander the 
orders of a railway company. 
® MAOHINERY. 


MACHINMEBY, namely, prime: movers and component.parta thereof, including boilers and 
component parts thereof; also including locomotive and portable engines, steam- 
rollers, fire engines, and other machines in which the prime-mover is not separable 
from the operative parte. 

MACHINERY (and component parts thereof), meaning machines or gets of.machines to be 
worked by electric, steam, water, fire or other power not being manual or animal 
labour, or which, before being brought into use, require to be fixed with reference 
te other moving parte ; and including belting of all materials for driving machinery: 

Provided that bhe term does nob include tools and implements to be worked by manu- 
al or animal labour, and provided also that only such articles shall be admitted as 
component parts of machinery as are indispensable for the working of the machi- 
nery and are, owing to their shape or to cther special quality, nob adapted for 
any other purpose, 

Note.—This entry includes machinery and component parts thereof made of sub- 
stances obher than metal, bub excludes the articles exempted under No, 17, 
No, 18 and No. 19, ` 


METAIS—IRON AND STEEL, 


59 | Inox, angle. 





», bar, rod and channel, including channel for carriages, 


u Pig 

» Tice bowls, 

» ORTES, anchors and cables, : 

ù s beams, joists, pillars, girders, screw piles, bridge work and other sueh 
desariptions of iron or-sbeel, imported exclusively for building purposes ; 
including algo ridging, guttering and continuous roofing. 

a. ak bolts ana nuts, including hook-bolta and qute for roofing. 

si i hoops and ttri 

ee. fas nails, rivets a washers, all sorts, , 

w A pipes and tubes and fittings therefor, auch as bends, boote, elbows, tees, 
sockets, flanges and the like. 

W i rails, chairs, aleepers, bearing and fish-plates, spikes (commonly: known 
as dog-spikes), switches and crossings, other than those described ia 
No. 68, also lever-boxea, clips and tieebara, 

© hests and plates, all sorbe exoluding discs and circles which sre dutiable 
under No, 104, 

i - wire, including fencing wire and wire-rope, bub excluding wire:nebting 

which is dubiable under No. 104, 
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amet hanana a 


No, | Namea of Articles, 
aa ate pete eee 


61 


62 


64 


SS 


70 


71 





‘'J.—-Food, Drink and Tobacco— 


STEEL angle, 

bar, rod, and chanuel, including channel for carriages. 
cast including spiring blistered and tub steel. 

ingots, blooms, billets and slabs. 


METALS OTHER THAN IRON AND STEEL. ` 


hèd 
oF 
$3 


Laan sheets, for tea cheste, ; 
‘ RAILWAY PLANT AND ROLLING STOCK. 


RAILWAY MATERIAL for permanent-way and rolling-stook, namely, oylinders, girders 
and other material for bridges, rails, sleepers, bearing and fish-plates, fish-bolts, 
chairs, spikes, crossings, sleeper fastenings, switches, interlocking apparatus, 
krake gear, couplings and springs, signals, turn-bables, weigh-bridges, engines, 
tenders, carriages, wagons, traversers, trollies, trucka, and component parts there- 
of ; also the following articles when imported by or under the orders of a railway 
company, namely, cranes, water cranes, water tanks, and standards, wire and 
other materials for fencing : ° 

Provided that for the purpose of this entry “ railway ° means a line of railway subject 
to the provisions of the Indian Railways Act, 1890, and includes a railway con- 
structed in a Native State under the suzerainty of His Majesty, and also such tram- 
ways as the Governor General in Council may by notification in the Gazette of 
India specifically include therein : 

Provided ajso that ony i articles shall be admitted as component parts of railway 
material 'as are indispensable for the working of railways and are, owing to their 
shape or to other special quality, not adapted for any other purpose, i 


MISCELLANEOUS, 


PRIATING AND LITHOGRAPHING MATRRIAL, namely, (prosses, type, ink, brass rules, 
composmg aticks, chases, imposing tables and lithographis stones storeo-blocks 
roller moulds, roller frames and stocks, roller composition, standing sorew and hob, 
presses, perforating machines, gold blocking presses, stereotyping apparatus, 
metal curniture, paper folding machines, and paging and numbering machines, bub 
excluding paper (see No, 108). 

Raoxs for the withering of tea leaf. 

SIPS AND OTHER VESSELS for inland and harbour navigation, inclading steamers, laun- 
ches, boate and barges, imported entire or in sections. 

Txa-ouxsts of metal or wood, whethor imported entire or in sections, provided, that the 
Collector of Ouatoms is satisfied that they are imported for the purpose. of the 
packing of tea for transport in bulk. e 


* 
$; 


Fran, excluding salted fish (sea No. 30), 
Prumaws, including singally and gozille, and sharkfing, 


„F BUITS AND VEGETABLES, 


FRUITS AND VEGETABLES, all sorts, fresh, dried, salbad or preserved, 
GRAIN, PULSE AND FLOUR. 


FLoun. 
PROVISIONS AND OILMAN’S STORES. 


ORNS. a OILMAN’S Srores AND Groosares, all sorta exclading vinegar in casks 
see No, 53), 
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No, Names of Articles. 

SPICES. 
73 | Sprons, all sorts, 

SUGAR, 
74 | CONFECTIONERY, 

TEA, 
75 | Tua, O 
; OTHER FOOD AND DRINK: 

76 | Corres, 


77 | All cther sorts of Food and Drink not otherwise specified. 
' | H—-Raw materials and produce and articles mainly unmanufactured— 
GU MS, RESINS AND LAO, 


78 | Gums, RESINS AND LA, all sorts. 


? METALLIC ORES, 
79 | Meratato Onna, all sorts, 
OLLS. 


80 | All sorts of animal, essential, mineral, and vegetable non-essential OILS, excluding 
petroléum as defined in No. 44, but including— 

Petroleum which has its flashing point ator above two hundred degrees of Fahrenhelt’s 
thermometer, and is proved to the satisfacbion of the Collector of Customs to be 
intended for use exolusively for the batching of jute or other fibre or for lubrk 
cating purposes ; and 

Petroleum which has its flashing point at or above one hundred and fifty er of 
Fahrenheit’s thermometer, and is proved to the satisfaction of the of 
Customs to be intended for,use exclusively as fuel or for eome sanitary or hygienic 


purpose, 
SHEDS. 


81 | Saens, all sorta, excluding oilseeds imported into British India by sea from the terribo- 
ries of any Native Prince or Ohief in India (see No, 4), 


TALLOW, STHEARINE AND WAX, 


t 


83 | TALLOW ASD SreaRine, including grease and animal fat, and wax of all sorts nob other. 


A wise specified. 
f TEXTILE MATERIALS. 
83 | TEXTILE MATERIALS, the following :— 
Silk waste, and raw silk including cocoons, raw flax, spa) jute and all other 
unmanufactured textile materials not otherwise specified, 
WOOD AND TIMBER, 
84 | Woop anb Thaer, (all sorts, not otherwise specified, including all sorta of ornamental 


wood, : 
MISCELLANEOUS. 


85 | CANES AND RATTANS, 

86 | Cowngs and SHELLS. 

87 | Ivory, unmanufacbured. 

88 | PREdloUs STONES AND PEARLS, ungeb, ‘ 

89 | All other raw materiale and produce and articles mainly unmannfactured, nob other- 
wise specified. Í 
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No, | Names of Articles, 


91 


2 


RETT 


100 


101 


102 


103 


a Er AON AAO A A ann 


lI. 





Iil.—Articles wholly or mainty manufactured — 
APPAREL. 

APPAREL, including drapery, boots and shoes, and military and other uniforms and 
accoutrements, but excl ee uniforms and accoutrements exempted from duby 
under No, 9, and silver (ses No, 50), 

ARMS, AMMUNITION AND MILITARY STORES. 


Exr.osiveEs, namely, blasting gunpowder, blasting tine, blasting dynamite, blasting 
roburite, blasting tonite, and all other sorts, including deuonatare and blasting fuse, 


CARRIAGES AND CARTS. 

OanRiaass any Carm, including motor cars, motor cycles, and motor wagons, bisyoles, 
tricycles, jinrikshas, bath chairs, perambulabors, trucks, wheelbarrows, and all 
other sorte of conveyances and component parts thereof, 

CHEMICALS, DRUGS AND MEDICINES, 

CHEMICALS, DRUGS AND MEDICINES, all sorts, not otherwise speciefid. 

OUTLERY, HARDWARE, IMPLEMENTS AND INSTRUMENTS. 

Crooxs AXD WatoHss and parta thereof. 

BY. 

ELECTROPLATED WARE, 

HARDWARE, IRONMORGERY AND TOOLS, all sorts, nob otherwise specified, 

All other sorts of IMPLEMENTS, EE APPARATUS &KD aPPLiances and parts 
thereof not ore specified 

DYES AND COLOURS, 


DYEING anD Tanxine Sopsrancss, all sorta, and paints and colours and painters’ ma- 
terials, all sorta. 


FURNITURE, OABINETWARE AND MANUFACTURES OF WOOD. 
FURNITURE, OABINETWARE and all other manufactures of wood not otherwise specified» 
GLASSWARE AND EARTHENWARE. 


Grass anD Giaseware, all sorts, Chinese and Japanese ware, lacquered ware, earthen: 
ware, china and porcelain. 


HIDES AND BKINS LEATHER. 


Hines AND Skins not otherwise specified, LEATIER AND LEATHER MANUFACTURES all 
sorts, nob otherwise specified. 


MACHINERY, 


Maominert and component parte heros, meaning machines or parts of machines to be 
worked by manual or animal labour 


e 
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No. Names of Articles, 








METALS~IRON AND STEEL, 
104 | All sorts of IRON AND sTexeL, and manufactures thereof, nob otherwise specified, 
METALS OTHER THAN IRON AND STEEL, 


105 | All sorts of strays OTHER THAN IRON AND STEEL, and manufactures thereof, nob others 


wise specified. 
PAPER, PASTEBOARD AND STATIONERY. 


106 | PAPER AND ARTIOLES NADE OF PAPER AND PAPIER MACHE, PASTRBOARD. MILLBOARD 
AND CARDBOARD all sorta, and STATIONERY, including ruledior printed forms and 
account and manuscript books, labels, advertising ciroulars, sheeb or card almanacs 
and calendars, Obristmas, Easter, and obher cards, including cardsin booklet 
form, inoluding also wastepaper and old newspapers for packing, bub excluding 
trade catalogues and advertising ciroulars imported by packet, book, or parcal 
post (see No, 22). ; 

L 
: YARNS AND TEXTILE FABRICS, 
107 | Yarns ann Texte Faprtos, that is to say :—~ 
Flax twist and yarn, and manufactures of flax; 
Haberdashery and Millinery ; 
Hemp mancfactures ; 
Hosiery, excluding cotton hosiery (see No. 51); i 
Jute twist and yarn, and jute manufactures, excluding second-hand or used 
nny bags (ae No, 24); 
silke yarn, nous, and warps, silk thread, silk piece-goods, and other manufac: 
tures of sulk ; 
Woollen yarn, knitting wool, and other manufactures of wool including felb 
All other sorts of yarns and textile fabrics, not otherwise specified, 


MISOELLANEOUS, 


108 | Art, works of, excluding those specified in No, 26. 

109 | BrusHEes AND Brooms. 

110 | BUILDING AND ENGINEERING MATERIALS, including asphalt, bricks, cement, chalk and 
lime, clay, pipes of earthenware, tiles, and all other sorts of building and engi- 
neering materials nob otherwise specified. 

¢1) | CANDLES 

112 | CORDAGE AND ROPE AND TWINE OF VEGETABLE FIBRE. 

113 | FIREWORKS. r 

114 | FURNITURG, TACKLE AND APPAREL, nob otherwise desoribed, for steam, sailing, rowing 

j and obher vessele, : : 

116 | Ivory, manutactured, 

116 | JEWELLERY axp Jews1s, including gold plate and otheremanufactmres of gold, but - 
excluding silver plate and other manufactures of silver (eee No, 50). 

117 | Marouzs. ; ` : 

118 | Mais anp MATTIXG. ‘ 

119 | OILCAKES, / 

120 | OILOLOTO AND FLOOR oLOTH. 

121 | Paokine—EneGine anD. Borues—all sorts, elxolading packing forming component par 
of any article included in Nos. 68 and 6.3. 

123 | Pearualmry, excluding perfumed spirits (esJNo, 34). 

123 } PITCH, TAR AND DAMMER. 

124 | POLISHES AND COMPOSITIONS. 

125 | PRINTS, ENGRAVINGS AND Prorurss, incladigng photographs and picturescarde. 








185 
136 


No. 
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Names of Articles. 





Russer tyres for motors and motor cycles, and rubber tubes for tyres, and other ma' 
nufactures of rubber, not otherwise specified. 

BAOKERS’ EXQUISITES, excluding tobacco (see Nos, 40 to 42). 

Soap. 

STARCH AND FARINA. 

STONE AND MARBLE, and articles made of stone and marble, 

TOILET REQUISITES, nob otherwise ees: 

Toys, Sep ina caria and requisites for games and sports. 

UHBRELLAS, including epa and A ea, and ilttings therefor. 

All other articles wholly or mainly manufactured, nob otherwise sp . 


IV.-Miscellangous and unclassifled— 


> 


OonaL. 
Foppge,° bran and 


pollards, 
137 | All other articles nob otherwise specified, including articles imported by post, 





SCHEDULE III—Exrorr TAr. 


Names of Articles, Per, | Rate of duty. 








JUTE, other than Bimlipatam R a 
jute. 
l | Raw goTe— 
(1) Cuttings æ . | Bale of 40 lbs. 0 10 
(2) All other descriptions ii ‘5 5 3 4 


2 | JUTE ManvF‘acturss, when neue in 


actual use as coverings 
08 es or bindings for 


other goods— 
(1) Saoking: (cloth, bags, ' Ton of 2,240 lbs, 10 
twist, yarn, rope and twine) - 
16 0 


(2) Hessians and all other; ,, y w 
descriptions of jute manu- 
factures nob otherwise spe- 


* 
* 


RICE. 


+ A 1 
3 | Rios, husked or unhusked, inclu Indian maund of s2% 


ing rice flour, bub exoludin g\ Ibs. avoirdupois 
rice bren and rice dust, which weight, 
are 
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SCHEDULE II, 
'  REPEALS. 
(See section 5.) 





No, Yoar, Short title. Extent of Repeal. 
Vill 1878 |The Sea Customs Act, 1878 aie Ao Man a go far as ib relates bo 
bhis 

HI 1896 {|The Indian Tariff Act (1894) Amend- | The whole, 
ment Act, 1896. 

VIO 1910 |The Indian Tarif (Amendment) Act, | The whole, 
1910, 

VI 1911 |The Indian Tariff (Amendment Act | The whole, 
1911. : 

aViL 1914 |The Second Repealing and Amending | The entry -in the First Schedule 
Act, 1914. peated the Indian Tariff 

G 4, 


er TELE TT NN 


ACT NO. V OF 1916. 


An Act further to amend the Indian Income-taz Aot, 1886. 


Waerxas ib ie expedient further to amend the Indian Income-tax Aot, 1886; 
It is hereby enacted as follows :— 
Short title and oom- I. (2) This Act may be called the Indian Income. 
mencemend. tax (Amendment) Act, 1916. 
(8) It shall come into force on the firat day of April, 1916. 
2, In section 4 of the Indian Income-tax Act, 1886 (hereinafter called the 
Amendment of section said Act), for the figures “1886” the figures 1916’ 





4, Acb 1I of 1886. shall be substituted, 
Amendment of section 3, In seotion 0, clause (7) of the said Act, after the 
5, Aob I of 1886. ward “any "the words “company or” shall be inserted. 
Amendment of section ‘4, To section 31 of the said Act, the following 
31, Act II of 1886, ' sub-section shal] be added, namely :— 


“(3) Any agreement made in accordance with the provisions of this section 
shall be determined, as regardsany tax not already duathereunder, by any change, 
subsequent to the making of euch agreement, in the rates at which the tax is 
assessable under Part If or Part IV, as the case may be, with effect from the date 
on which such change comes into force,” 

&, ‘In section 83 of the said Act, the words “during or within three montha 

* Amendment of section after the end of the year " are hereby repealed, 
33, Acb IT of 1888, 


. Bia 
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6, Insubsection (7) of section 38 of the ssid Aot, after lhe word and ~ 
Amendment of section numerel ‘Part IV” the following shall be inserted, 


38, Act Il of 1886. namely. “for presoribing the procedure to be followed on 
applications for refund of the tax chargeable under this Act.” 
Insertion of new geo J.e After section 39 of the said Act, the following 


tion 39A in Act of 1886. section sball be inserted, namely :— 
“39A. No olaim for refund of tax under this Act shall be allowed, unless 
Limitation of claims itis made within one yeor fromthe end of the year to 


for refund. which the claim relates, ” 
Substitution of new 8, For the Second Schedule to the said Act, the 
Wee ene eae following Schedule shall be substituted, namely :— 


“THE SECOND SCHEDULE. | 
Sournors oF Income axb Rares or TAX. 
(See Seciton 4,) 


LRA Pe Ge ICE I I CHAAR SEE TS DGS ATL 


6 
FIRST QOLUN, SECOND COLUMN, 








Bourees of income, Rate of tax, 


PART I. 
SALARIES AND PENSIONS. 


(u) If the income amounts to Rs, 1,000 per annu 
or Re. 83-5-4 per mensem, bab is legs tas 
Rs. 2,000 per annum or Rs. 166-10-8 per 
mensem-—-four pies in the rupee. 

(b) If the income amounts to Ra. 2 000 per annum 
or Rs, 166-10.8 per mensem, but is leag than 
Ra, 6,000 per annum or Rs, 416-10.8 per 
mensem—five pies inthe rupee, 

(c) If the income amounts to Rs. 5,000 per annum 
or Rs, 416-10-8 rer mensem, but is less than 

+ Res, 10,LuU per annum o: Rs. 883.5-4 per 
mensem—six pies in the rupee, 

(d) If the income amounts to Rs, 10,000 per annum 
or Rs, 833 6-4 per mensem, bub is less bhàn 
Rs. 26,000 per anntm or Rs, 2,083-5-4 per 
mensem—nine pies in the rupee, 

(¢) Lf the income amounts to Rs. 25,000 per annum 
or Ra. 2,083-5-4 per mensem or upwards— 
one anna in the rapes, 

' PART IL 

Prorits or Oonpanigs. 


One anna in the rupes on ‘the whole of th 
profits made in British India by the company: ae 
ing the year ending on the day on which the oom- 
papy’s andes ae ods up, or, if the 
company's accounts have nob been made up withi 
ae of a company es" | | the year ending on the thirty-first day of Maroh in 

: the year immediately preceding that for which the 
asseasment it to be made, then on the whole of the 
net profits so made during the year ending on the 

| said thirty-first day of March : 


l 
1, Any salary, annuity, sion or | 
tuity paid in British Indie to, or on 
ehalf of, any person residing in Bri- |! 
tish India or serving on board a ship 
plying to or from British Indian ports, 
whether on account of himself oran- 
other person. 
2, Any salary, annuity, pension or b 
atulty paid by the Government, or | 
y & local authority established in the 
` exercise of the powers of the Governor 
Goenoral in Counall in that bebalf, to or 
on behalf of a British eubject within 
the dominions ofa Prince or State in | | 
India in alliance with His Majesty. | 


. 
d 
l ° e 
r 
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FIRST COLUanK. BECOND CoLumn, 





Å— aaan 


Sources of income. - Rate of tax 





aaaea SSL 


Provided that a shareholder in 
eatisfles the Collector that his an 
all sources in the income-tax ye 
thad in which his share of such profits was received, 
| was less than any one, as the case may be, of the 
amounts tabulated below, shall be entitled to a 


the company who 
nual income from 
ar last eee 





refund, calculated on any dividend paid him by 
the company in regard to the profits made during 
the period mentioned in a first clause at the rates 
A a: Goinpany T m | specified against each such amount, namely :— 


” 


Amount, Refund. 
l. Less than Re. 1,000. Oneanna in the rupee. 


2. Rs, 1,000 or upwards Hight pies in the rupee, 
but less than Rs. 2,000, 


3. Rs. 3.000 or upwards Seven piesin the rupee 
but leas than Rs 6,000. 


4, Rs, 5,000 or upwards Six pies in the rupee, 
but leas iban Ra, 10,000. 


6. Ra. 10,000 or upwards Three pies in the rupee, 
L bub less than Ra, 26,000, 


PART IL. 
INTEREST ON SEOURITIES, 





Ono anna rae ae ee on such interest : 

Provided thet, if the owner of the seouri 
fios the Collector that his annua] nee 
sources inthe income-tax year last preceding that 
in which the interest is paid was legs than any one 
as the case may be, of the amounts tabulated þe- 


stook or other eecurities of || low, he shall be entitled to a refund, calculated on 
the Government of India (in- any such interest, ab the 


rates specified 
cluding securities of the Go- each such amount, namely Š Poe against 


Interest becoming due on or after 
the first day of April, 1916, and pay- 
able in British India, on— 

(a) promissory notes, debentures, 








vernment of India whereon Amount. Refund.. 
interest 19 yable ont of bl. Less then Rs. 1,000. One anna in the pips 
British India by draft on any | | 2, Rs. 1,000 or upwards Eight pies in the rapes 
‘place in British India), or — but less than Rs. 2,000. a 
(b) debentures or obher seourities | | 8. Rs. 2,000 or upwards Seven pies in the rupee 
mie for money issued by or on j: but lessthan Re 5,000. : 
behalf of a local authority or | | 4 Rs. 6,000 or upwards Six pies in the — 
company, :| but less than Rs. 10,000, ° 


5. Rs. 10,000 or upwards Three ies in 
J but less than Rs, 25,000, A SE en AEE, 


PART IY, ` 


OTHER Sovroes oF Ixcong? 


(a) If the annual income is assessed at—not less 
than Rs. 1,000 tut less than Rs, 1,259, the tax 


Any source of income nob included Soules The ai) but less than Rs. 1,500 
aP Pard or Part IM of this the aa be Rs 28; i 

edule, not less than Rs. 1,500 but lesg than Rg, 
the tax shall bo Ba, 35 19; 


nct less than Ra. 1,750 bub less than Ra. 2 
the tax shall be Rs, 42; fags es 
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PART IV.——conceld. 
Oraar SOURCES or INCOME. 


RePEc RS ECA ol 


FYRST COLUMN. . SECOND COLUMN. 








Sources of income, Rate of tax. 


(b) Ifthe annual income is assessed at Rs, 2,000, 
or upwards bub is less than Rs. 6,000—five 
pies in the rupee. 

(c) If the annual fncome is assessed ab Rs, 5,000 


Any source of income not included or upwards bub 18 less than Rs, 10,000—six 
in Part I, Part II or Part IIi of this ies in the rupee, 
Schedule. (d) If the annual income is assessed ab Re. 10,000 


or upwards but is less than Ra, 25,000—nine 
pies in the rupee, 

(6) If tbe annual income is assessed ab Rs, 25,000 
or upwards—one anna in the rupee,” 


9. Subsections (8) and (4) of sectian 2 of the Indian Inoome-tax 
Repeal ofsub-sections (A 
(5) wet) of section 2 (Amendment) Aot, 1908, are hereby repealed. 
of Aob XI of 1908. ` 


ra as 
te 


ACT No. VI OF 1516. 
An Act further to amend the Indian Poris Act, 1903.. 

Wueexas it is expedient further to amend the Indian Porta Aot, 1908; It is 
hereby enacted aa follows :— 

Į. This Act may be called the Indian Ports ( Amend- 
ment) Act, 1916. 
2, In seotion 4, sub-section (7) of the Indian Ports Aot, 1908 {hereinafter 
Amendment of section oalled the said Act), the words “ with the previous sanction 
4, Ach XV of 1908. of the Governor General in Council” shall be omitted. 
3, In section 5, sub-section (Z) of the said Act, the worda “ with the 
Amendment of section Previous sanction of the Governor General in Counc# 
B, Act XV of 1908. and” shall be omitted. 
Amendment of section 4. In section 6, sub-section (Z) of the said Act, the 
Or ONAY ct following amendments shall be made, — 

(1) “After clause (j) the following clause shall be inserted, namely :— 

‘s (77) for regulating the use of piers, jetties, landing places, wharves, quays, 
warehouses and sheds when belonging to the Government, and for fixing the rates 
to be paid for the use of the same; ” 

(2) In olause (>) after the word “port” the words “ and for licensing and 
regulating the crews of any such vessels, ” and after the word “passengers” the e 
words “or of the crew” shall be inserted; and at tre end of the same olause, the 
follewing shall be added, namely :— and may by such rules provide for thg . 

> e 


Short titie. 
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fees payable in respect of any such license, and in the case of passenger vessels 
plying for hire, for the rates of hire to be charged and the conditions under which 
suoh vessels shall be compelled to ply for hire, and further for the conditions 
under whioh any license may be revoked ; ” 

Amèndmantol easton &. In section 31 of the ssid Act, the following amend- 
81, Aot XV of 1908, ~ ments shall be made, namely :— 

(ï) After sub-section (Z) the following sub-seotion (2) shall ba inserted, 
namely :— 

(2) Notwithstanding anything in sub-section (Z), the owner or master of a 
vessel which is by that sub-section required to have a pilot, harbour-master or 
assistant of the port officer or harbour-master on board, shall be answerable for 
any loss or damage oaused by the vessel or by any fault of the navigation of the 
vessel, in the same manner as he would have been if he had not been eo required 
by that sub seotion : 

Provided that the provistons of this sub-section shall not take effect till the 
first day of January, 1918, or such earlier date as the Governor General in Coun- 
oil may notify in that behalf in the Gazette of India.” 

(i+) The existing sub-sections (8), (8) and (4) shall be renumbered (8), (4) 
and (6), respectively. 

(sit) In the existing sub-section (3) for the word and figures “ (7) and (2)” 
the word and figures “(7Z), (2) and (8)” shall be substituted. 

Amenda shon 6. In section 83 of the said Act, the following amend- 
oo Bota of 1008: ments shall be made, namely :— 

+) In sub-section (7) after the figure (Z), the followi i 

an = = ( ) gure (Z) ing shall be inserted, 
“Subject to the provisions of sub-section (2),” 

(is) After sub-section (Z), the following sub-section (2 i 
O iad (2) g (2) shall be inserted, 
e. “(2) The Looal Government may, by notification in the local official 
gazotte, alter or add to any entry in the First Schedule relating to ports within ita 
own province, and this power shall include the power to regroup any such porta: 

Provided that, if any such alteration or addition has the effect of inoreasing 
the port-dues in any suoh”port, such alteration and addition shall require the 
sanction of the Governor General in Council.” ° œ 

(is) In the existing sub-section (2) the words “with the 
of the Governor-General in Counoil” and the words 
shall be omitted, and to the same sub-seotion, 
namely :— 
reine an miner gure hpr 

not be respectively highər or shorter 


revious sanction 
“with the like sanction ¥ 


. e | 
i S 


+ 


the following proviso shall be added, 


“ 
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than the maximum rate aad the a time Lii and fixed in the First 

Schedule for any port in the province, ” 
(iv) The existing cub-sections (2), (3) and (4) shall be renumbered (8), (4) 

and (5), respectively. 


7. In seotion 34 of the said Aob, after the words “The Looal Government 
Amendment of section may” the words “after consulting the authority appointed 
34, Aob XV of 1908. ander section 36” shall bp- inserted; “and for the words 
“the veasels” the following shall be substituted, namely :—- subject to such oon- 
ditions, if any, as it thinks fit to impose, any vessel or class of vessels”; and after 
the word them” the words “or may extend the periods for which any vessel or 
class of vessels entering a port shall be exempt from ‘liability to pay port-dues’ 
shall be added, 
Amendment of section B. In section 35, subsection (Z) of the said Aot, the 
35, Aot XV of 1908, proviso shall be omitted. , 


Amendment of section 9, In seotion 36 of the said Act, sub-seotion (8) shal} 
36, Act XV of 1908. ba omitted. 


HO, In section 37, sub-section (2) (a) of the said Act, for the words 
Amendment of section “with the previous sanction” the words “subject to the 
BOA Oe ae control” shall be substituted. 
Insertion of new sec- Ef. After section 68 of the said Aob, the following 
tions 68A and 68B in 
Aob XV of 1908. ` sections shall be inserted, namely :— 
“68A, very authority exeroising any powers or jurisdiction in, or relating 
Authorities ayercising. to, any port to which this Aot for the time being applies 
idea aaa a shall, if so required by an officer authorised by general or 
for defence of port. special order of the Governor General in Council in this 
behalf, co-operate in such manner, as such officer may direct. in carrying oub any 
manceuvres in connection with any scheme or preparations for the defence of the 
said port in time of war, and for this purpose shall, if so required, temporarily 
place at the disposal of such officer the services of any of its staff and the use of 
any of its vessels, property, equipment or other material : 

Provided, firstly, that if any vessela are placed ab the disposal of such officer 
in accordance with this section, the Government of India shall, in respect of the 
period during which they are so at his disposal, bear the running expenses of such 
vessels, and be responsible for any damage thereto. 

Heplanaiion.—The expresion ‘running expanses’ in this proviso, includes all 
outlay incurred in connection with the use of the vessels other than any charges 
for their hire, or for the wages of the officers and crews of such veasels : 

Provided, secondly, that any cificer making a requisition under this section 
shall exercise his powers in auch a way as to cause as little disturbance to the. 


D aE? a . - + - we igs 
1 ry : 
@ » 
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ordinary business of the port as is compatible with the exigencies of the effieient 
carrying out of the manœuvres: 

Provided, thirdly, that no suit or other legal proceeding shall lie against any 
authority for any default coouring by reason only of compliance with a requisition 
under this section. 

68B. Whenever the Governor General in Oouncil is of opinion that an 
Duties of the said autho- emergenoy has arisen which renders it necessary that the 

rities in an emergency. dasies imposed for the purposes specified in section 68A 
on the authorities therein mentioned, or other duties of alike nature should be 
imposed on such authorities continuously during the existence of the emergency, 
he may, by general or special order, authorise any officer to require the said autho- 
rities to perform such duties until the Governor General in Council is of opinion 
that the emergency has passed, and the said authority shall comply accordingly 
and tbe provisiona of the said section shall apply subject to the following motlifioa - 
tion, namely :— 

Tke Government of India shall pay any authority, on whom a requisition has 
been made, such compensation*for any loss or damage attributable to such requisi- 
tion, and for any services rendered or expenditure inourred in complying there- 
with as, in default of agreement, shall be decided to be just and reasonable, 
having regard to the ciroumatances of the case, by the arbitration of a person to 
be nominated in this behalf by the Governor General in Council, and the decision 
of such person shall be final.” 


ACT No. VII OF 1916. 


An Act to regulate the grant of titles implying qualifications in western medical 
science, and the assumption and use by unqualified persons of such titles. 
Wueaeas it is expedient to regulate the grant of titles implying qualifications 

in western medioa science, and the assumption and use by unqualified persons of 

suo titles ; Et is hereby enacted as follows :— 


I. This Act may be called the Indian Medical Degrees 
` Bhorb title, Act, 1916. 


2, In this Act “ western medica] science” means the western methods of 
Allopathic medicine, Obstetrics and Surgery, but does not 
Definition, ; : i : 
-~ inolude the Homeopathic or AKOTE or Unani system 
of medicine. 
3. The right of conferring, granting, or jasting in British India degrees, 
Right to confer de- diplomas, licenses, certificates or other documents stating 


groes, eto. or implying that the holder. grantes or recipient thereof 
is qualified to practise western medical soienoe, shall be exercisable only by’ tha 
4 
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authorities specified in the Schedule and by such other authority as the Governor 
General in Council may, by notification in the Gazette of India, and subject to such 
conditions and restrictions as he thinks fit to impose, authorize in this behalf, 
4. Save as provided by section 8, no person in British India shall confer, 
eovibliins at aneuihe: grant, or issue, or hold anne out a entitled to confer, 
tised conferment of de- grant, or issue any degres, diploma, license, certificate or 
a ota other document stating or implying that the holder, gran- 
tee or recipient is qualified to practise western medical science, 
&. Whoever gontravenes the provisions of seotion 4 shall be punishable with 
Contravention of seo- fine which may extend to one thousand rupees; and if the 
oe _ person 80 contravening is an association, every member of 
such association, who knowingly and wilfully authorises or permits the conbtraven- 
tion, shall be punishable with fine which may extend to five hundred rupees. 
6G. Whoever voluntarily and falsely assumes, or uses any title or descrip- 


Penalty for falsely 4; Hi £ p 
assuming or using medi- tion or any addition to his name implying that he holds a 


cal titles degree, diploma, license or certificate conferred, granted 
or issued by any authority referred to in sestion 3, or recognized by the General 
Oouncil of Medical Education of the United Kingdom, or that he is qualified to 
practise western medical science shall be punishable with fine which may extend 
to two hundred and fifty rupees, or, if he subsequently commits, and is convicted 
of, an offence punishable under thas section, with fine which may extend to five 
hundred rupees : 

Provided that nothing in this seotion shall apply to the use by any person of 
any title, desoription, or addition which, prior to the commencement of this Aot, 
he used in virtue of any degree, a license or certificate oonferred upon, or 
granted or issued to him, 

7. No Court shall take cognizance of an offence puniahable under this Act, 
except upon complaint made by order of the Local Go- 
vernment, or upon complaint made, with the previous 
sanction of the Looal Government, by a Council of Medical Registration establish 
ed by any enactment for the time being in force in the province. 

8. No Court inferior to that of a Presidency Magistrate or a Magia. 

Jurisdiction of Magis- trate of the firat class shall try any offence punishable 
brates, under this Aot. 


Cognizance of offences. 





: SCHEDULE. 
(Ses seetton 3.) 


1. Every University established by an Act of the Governor Genéral in Coundil, 
‘2, The State Medical Faculty in Bengal. 


8. The College of Physicians and Surgeons of Bombayı 
4, The Board of Examiners, Medical College, Madras. 
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ACT NO. VIII OF 1916. 


An Aot further io amend the Presidency Banks Act, 1876. 
Waxreas itis expedient to amend the Presidency Banks Aot, 1876; It is 
hereby enacted as follows :— 
Sica I. This Act may be called the penne Banks 
: (amendment) Act, 1916. 
2. Inthe Presidency Banks Act, 1876 (hereinafter called the said Act), 


Amendment of seo- the following amendments shall be made, namely :— 
foe 36 & 45, Aob XI of 
§ Ba 


(i) After clause (2) of paragraph (a) of section 36, the following olause shall 
be inserted, namely :—~ 

“(2A) India three-and-a-half per cent. stock, India three per cent. stook, 
India two-and-a-half per cent. stook, or any other capital stock which may, at any 
time hereafter, be issued by the Secretary of State for India in Council under the 
authority of an Act of Parliament and charged on the revenues of India.” 

(1s) In paragraph (d) of section 36 and in section 45, for the words and 
figures “clauses (1), (2), (3) and (4),” the words and figures “olauses (l), (2), 
(2A), (5) and (4) ” shal] be substituted, 


' Construction of refer- 3. Any reference in the said Aob to section 36, 
pres PEREA aae of paragraph (a), Nos. (1) to (5) inolusive, shall be deemed to 
1876. i include a reference to section 86, paragraph (a) clause (3A), 


4&. Any business carried on or transacted, or investment made prior to the 
Validation of past commancement of this Act which, if this Act had been in 
transactions, force, could have been validly carried on, transacted or 


made, is hereby validated, 


ACT NO. IX OF 1916. 


An Act further to amend temporarily the Indian Paper Currency Aot, 1910. 


WuHepeas it is expedient further te amend, temporarily, the Indian Paper- 


Ourrency Act, 1910; It is hereby enacted as follows :— 
¥. (2) This Act may be called the Indian Paper 
i Currenoy (Temporary Amendment) Act, 1916. 


(2) It sha)] be in force during the continuance c$ the- present war and for a 
period of six months thereafter. 

2. Seotion 22 of the Indian Paper Currenoy Aot, 1910 (hereinafter called 

Amendmentofsection the said Act), shall be construed as if for the words ‘forty 


. a of ee reer “PS millions” in the proviso to that section, the words, “ong 


* hundred millions” were substituted. 


28 T BOMBAY LAW REPORTER. [VoL. XVIII. 
2. Notwithstanding anything in sections 19 and 22 of the said Aot, the 
Special powertoissue Governor General in Council may direct that currency 


currency te b à ' ane 
British Treasury ill. _ notes shall be iasred for an additional amount, not exceed- 


ing at any time sixty millions of rupees, against Treasury Bills, ss defined in the 
Treasury Bills Aot, 1877, equivalent in value thereto and held by the Secretary of 
State for India in Council as a reserve to secure the payment of such notes or of 
other currency notes of like amount. 


4. Notwithstanding anything to the contrary in the said Act, sny securities 


P to incl : 5 
PE O E ER cal a created by tbe Government of India and issued to the 


vernment of India in Head Commissioner of Paper Currency shall, for the pur- 
reserve provided for by : ca 
the said Act, 7 poses of the said Aot, be deemed to be securities purchased 
by the Governor General in Ccuncil and the msrket-price, on the day such seou- 
rities are issued to the Head Commissioner of Paper Currenoy, of similar securi- 
ties shail be deemed to be the price at which the securities so created were pur- 
chased ; and all references to securities so purchased, wherever ocourring in the 
said Act, shall be deemed also to refer to securitie# so created, and all references to 
sums expended in such purchases or to prices paid therefor shall be deemed, in 
the case of securities so oreated, to refer to such market-price, and the ssid Act 
shall be construed accordingly. , i 
Repeal of Ordinanos 5, The Indian Paper Currency (Amendment) Ordi- 
I of 1916, — nance, 1916, is hereby repealed. 


ACT NO. X OF 1916. 


An Act to prohibit or control trading by hostile foreignsrs and hostiles 
firms and for other purposes. 


WUrRBAs ib is expedient to take powers further to prohibit or control trad- 
ing by hostile foreigners and hostile firms and for other purposes; It is hereby 


enacted ag follows: — E 
Short title and dura- I, (Z) This Act may be oalled vhe Enemy Trading 
tion, Aot, 1916. 


(2) It shall remain in force during the continuance of the present war, and 
for a period of six months thereafter. 


Difinitions. 2. In this Act— 


“oompany” means any company, firm or association, or body of individuals 
whether incorporated or not; i 

‘hostile foreigner” means a subject ofa State for the time being at war 
with His Majesty, and includes any company constituted aesording to the 
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laws of such State, and the ruler or Government of any such State; and 
“hostile firm” means any of the following, namely :-— 

(a) any hostile foreigner who has, or at any date subsequent to the 3rd day 
of August, 1914, had, an office, agency or place of business in British 
India ; 

(b) any company of which any member or efficer is a hostile foreigner, or 
of which a hostile foreigner was a member or officer on the 3rd day 
of August; 1914, and which has or has had since that date an office, 
agenoy or place of business in British India ; 

(c) any person, or company who or which has, at any time sinoe the 3rd 
day of August, 1914, carried on business in British India, and whose 
business is, or was, in the opinion of the Governor General in Council, 
either by reason of its nature or of the persona who carry or carried it 
on, or for any other cause whatsoever, carried on either under the con- 
trol whether direct or indirect of any hostile foreigner, or carried on 
wholly or mainly for the benefit of hostile foreigners generally, or any 
class of hostile foreigners or any individual hostile foreigner, 


3. (1) The Governor General in Oouncil may, by general or special order 

Power to appoinh appoint Inspectors for the purpose of determining a hethor 

‘Inspectors. any business is or was carried on by s hostile firm within 
the meaning of this Aot. 


(2) The Inspector may summon before him any person whom he believes 
to be capable of giving information concerning the trade, dealings affairs or pro- 
porty of such business, and of the antecedents and nationality of those by. whom 
it is or was oarried on or controlled. 


(3) The Inspector may examine such person on oath concerning the same, 
-and may reduce his answers to writing, and require him to sign thom. 


(4) The Inspector may require such person to produce any documents in 


hia custody or power in any way relating to such business or to the persons by 
whom it is or was carried on or controlled. 


(5) If any person so summoned refuses to come before the Inpector at the 


time appointed, the Inspector may cause him to ba apprehended and brought be- 
fore him for examination, 


(6) Ifany person refuses to answer any question or to produce any doou- 
ment which under this section the Inspector is empowered to aak or require 
production of, suoh person shall be punishable with imprisonment which may 


extend to siz montha, or with fine which may extend to one thousand rupees, op 
with both 


$ 
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Power to prohibit or 4. (1) The Governor General in Counoil may 
hostile Bors. we EP make an order either—. ` 


(a) prohibiting any hostile firm from carrying on business, except for the 
purposes and subject to the conditions, if any, specified in the order; or 

(b) requiring the business of such firm to be wound up; and may in any 
oase, where he has made an order prohibiting or limiting the oarrying 
on of the business, at any time, if he thinks ib expedient, substitute 
for that order an order requiring the business to be wound up. 

(2) very order made under sub-section (J) shall be published by notifica- 
tion in the Gazette of India, 

(8) fany person contravenes the provisions of any order made under bhis 
seotion, he shall be punishable with imprisonment which may extend to one year 
and shall also be liable to fine, 

(4) An order made under this section shall continue in force, not withstand- 
ing the termination of the present war, until determined by order ef the Governor 
General in Council. 

5. (2) Where the Governor General in Council makes an order under 

Winding up order, this Aot requiring a business to be wound up, the order 
shall, on notification in the Gazette of India, have effect 
an if ib were a winding up order made by a Court ander the Indian Companies 
Act, 1918, and the provisions of that Act relating to winding up by the Court 
and the rules made thereunder subjeot to such exceptions, restrictions, extensions, 
modifications and adaptations as the Governor General in Council may, by gene- 
ral or special order, presoribe, or such other rules ag may be presoribed by him, 
shall apply to the winding up of the business: 

Provided that, for the purposes of any winding up order under this Aot, all 
power exercisable. by the Court under the said Indian Companies Act shall be 
exercisable by the Governor General] in Oouncil, or by such other authority as he 
may appoint either generally or specially in that behalf: 

Provided also that the assets of the business and any money resulting from 
the realization of any part: thereof shall be dealt within accordance with such 
rules as the Governor General in Council may make it that bebalf. 

(2) Where an order has been made under this Act directing the winding 
up of the bu’ iness of a hostile firm, the hostile firm shall not, nor shall any other 
person, commence or initiate, whilst that order remains in force, any other pro- 
ceedings of a like nature or oaloulated in any way to interfere with the carrying 
out of such order. 

6. (2) Where it appeara tothe Governor General in Oounoil that a con- 

Contracte or transfers tract entered into before or during the war, or a transfer 
eat. iaat Me pubia dniem og property, moveable or immoveable, made during the 


kS 
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war, with or by a hostile foreigner ora hostile firm is injurious to the public 
interest, or was made with the object of evading any provision of the law, the 
Governor General in Council may by order cancel or determine such contract, 
either unconditionally or upon such conditions as he thinks fit, or declare such 


transfer to be void either in whole or in part, or may impose such conditions on 
the transferee as he thinks fit. 


(2) The powers conferred by sub-section (1) in regpect of transfers of pro- 
perty shall be exercisable also in respect of any subsequent transfer or sub-transfer 
which, in the opinion of the Governor General, is injurious to the public interest 
or was made with the object of evading the law. 


(3) On the making of an order under this section declaring any transfer or 
subsequent transfer or sub-transfer to be void, all property, the transfer of which 
is dealared void by such order, shall, with effect from the date of the order, be 
deemed to be re-vested in the original transferor, or, if a winding up order has 
been made under seotion 4 (72) (b), in the liquidator. 


7. (2) The Governor General in Council, in any oase where ib appears to 


ae abe = gob him to be expedient to do so, may by order vestin any 


to vest property in Cus- COuatodian appointed under the Enemy Trading Act, 1915, 
todian under the Ene- 


my Trading Act, 1915. any property, moveable or immoveable, belonging to, or 
deemed to be vested in, or managed or held whether in truat or otherwise, for, or 


on behalf of, a hostile foreigner, a hostile firm, or any person or company residing 
in, or carrying on business in the dominions of, a State at war with His Majesty, 
or the right to transfer that property, and may by any such order or any subse- 
quent order confer on the Custodian such powers of selling, managing and other- 
wise dealing with the property as to the Governor General in Council may seem 
proper. 

(2) <A vesting order under this section shall, notwithstanding the provisions 
of any other law to the contrary, be sufficient to vest in the Oustodian any pros 
perty or the right to transfer any property as provided by the order without the 
necessity of any further document, 


(8) Where, in the exercise of the powers conferred on him by the Goverriot 
General in Oounoil, the Oustedian proposes to sell any shares or stook forming 
part of the capital of any company or any seourities issued by the company in 
respect of which a vesting order under this Aot has bfen made, the company may, 
with the consant of the Governor General in Council, purchasa the shares, atodk 
or securities, notwithstanding anything to the contrary in any law or in any 


. régitlation of the company, and any shares, stock or securities so purchased may, 


from time to time, ba re-issued by the company: 


í 
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(4) The transfer by the Oustodian of any property shall be conolusive evi- 
dence in favour of the transferee and of the Oustodian that the requirements of 
this section have been complied with. 

(6) All property vested in the Custodian under this seotion and the proceeds 
of the sale of, or money arising from, any such property, shall be dealt with by 
him in accordance with such directions as he may receive from the Governor 
General in Oounoil; and no such property or money shall be liable to be attached 
or otherwise taken in execution. 

8. Whore a vesting order has been made under this Aot as respects any 

Validity of vesting Property belonging to, or held or managed for, or on be- 
orders, half of, a person who appeared to the Governor General 
_ in Council to be a person to whom the provisions of section 7 were applicable, the 
order shall'not, nor shall any proceedings thereunder or in consequence thereof be 
invalidated or affected by reason only of such person having, prior to the date of 
the order,‘died or ceased to be a person to whom the eaid provisions were applicable, 
or subsequently dying or ceasing to be such a person or by reason of ite being 
subsequently ascertained that he was not such a person, as the case may be. 


9, Where the Custodian executes a transfer of any shares, stook or secu- 
istration of trans- ities which he is empowered to transfer by a vesting 


hout producti s Rin 
me ir eee ee R order made under this Act, the company in whose booka 


the shares, stock or securities are registered shall, upon the receipt of the trans- 
fer so executed by the Oustodian, and upon being required by him so to do. 
register the shares, stock or seourities in the name of the Oustodian or other 
transferee, notwithstarding any regulation or stipulation of the company, and 
notwithstanding that the Custodian is not in possession of the certificate, sorip or 
other document of title relating to the shares, stook or securities transferred ; 
but such registration shall be without prejudice to any lien or charge in favour 
of the company or to any other lien or charge of which the Onetodian has express 
notice, | ' 
10. (1) The Governor General in Council may make 


Power to make rules, rales for all or any of the following purposes, namely :-— 


(a) providing for the distribution or disposal of any assets, or any money 
resulting from the realization of any part thereof, of any business in 
respect of which a winding up order has been made under this Act; 

(b) prescribing that hostile foreigners snd hostile firms or any olass of 
hostile foreigners or hostile firms shall, when required by the Oustodian, 
furnish to him such particulars as he may require of all' or any move, 
able or immoveable property in their possession, or under their control 

‘whether direct or indireot; 
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(c) requiring personsin British India to furnish to the Custodian such 
partioulars as he may require of all or any class of debts or other 
property due by them to any person to whom the provisions of section 
7 are or may be applicable ; 

(d) prescribing the remuneration payable to the Custodian in respect of 
his duties under this Aot, the fund from which it shall be paid, and 
the method of collecting the same; and 

(¢) generally for carrying out the purposes of this Act. 

(2) In msking any rule under this seotion, the Governor General in Council 
may direct that a breach of it shall be punishable with imprisonment which may 
extend to a term nob exceeding six months, or with fine which may extend to one 
thousand rupees, or with both, , 


Ii, Every license for the time being in force granted under the Hostile 
Pig aaa kapa Foreigners (Trading) Order permitting me lioonsee to 
ers (Trading) Order trade or carry on business subject to conditions of res- 
ee ale ha trictions shall be deemed to be an order made under section 
tion 4(1) (a). 4 (1) (a), and this Aot shall have effect accordingly. 

12. (1) The Governor General in Council may, by notification in the 

Power bo deal with Gaxette of India, declare that the powers conferred by 
nontrading companies, geotion 7 in regard to the property, moveable or immove- 
able, of the persons referred to therein shall extend to the property, moveable ot 
immoveable, in British India, of any company specified in such notification of 
which any member id a hostile foreigner, or of which a hostile foreigner was a 
member or officer on the 3rd day of August, 1914, notwithstanding that suoh 
company is not a company trading in British India. 

(2 On the publication of a notification under sub-section (Z), the company 
shall be deemed to be a perton referred to in seotion 7 of this Aot, and this Act 


shall have effect accordingly. 


13, Any acs done after the 8rd day of August, 1914, by, or under the 

a alidation of past orders of, any officer of Government in respect of the 
action: property, moveable or immoveable, of any hostile foreigner 
or hostile frm which, if this Act had beenin force, could bave been validly 
done in the exercise of the powers conferred thereby, or which eould have been 
conferred thereunder, ia hereby validated 


+ 


Repeal of Ordinande l4.. The Enemy Trading Ordinance, 1916, ig 
V of 1916, hereby repealed. 
5 
i? my = ae. i Leo 
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ACT No. XI OF 1916. 


An Aot to provide further power to prohibst or restrict the import and export 
of goods to and from British India. 


Wueereas it is expedient to provide further power to prohibit or reatriot the 
import and export of goods to and from British India; Ib is hereby enacted as 
follows :— 

Bhorb title, extent I. (1) This Act may be called the Import and 
and duration. Export of Goods Act, 1916; 

(2) It extends to the whole of British India; and 

(8) It shall remain in force during the continuance of the present war, and 
for a period of six months thereafter. 


Definitions, 2. In this Aot— 


“export” means the taking by sea or land ont of British India ; 
“import” means the bringing by sea or land into British India. 
3. The Governor General in Council may, By notification in the Gazette of 
Power to prohibit or India, prohibit or restrict in any way -he may specify in 
reatrict import or R ; : 
export of goods fromor Such notification the import or export of all or any goods 
to any country OF or any olase of goods from or to any country or place, or 
place, or any person or 
clase of persons, from or to any person or class of persons. ` 
4. Where, by a notification issued under section 3, the import or export of 
Application of the any gooda is prohibited or restricted, such goods shall be 
provisions of Aot VII ; i 
of 1878. deemed tobe goods of which the import or export has 
been prohibited or reatricted under section 19 of the Sea Castoms Act, 1878, and 
the provisions of the said Act shall have effect accordingly : 

Provided that, in any proceedings for the adjudication of confisoation of any 
goods to whioh the provisions of any notification under this Act are alleged to 
apply, the goods shall be deemed to be goods of which the import or export has 
been so prohibited or restricted, as the osse may’be, unless the contrary is proved, 

5. (1) Where any bond has been executed for the due performance of 

Summary procedure ition i i i i 
for oA p ai: A oondition imposed in the excercise or by virtue of 
of bond, the power of restriction conferred by section 3, the offlcer 
in whose favour the bond has been exeonted or his successor in office may, if he 
is satisfied that such bond has been forfeited, osl) upon the person bound thereby 
to pay the penalty to show cause why it should not be paid by him.. 


(2) If, in the opinion of such officer, sufficient cause is not shown and the 
penalty is not paid, he may, in addition to all other legal remedies, proceed to 
recover the same as if it were an arrear of land-revenue, and shall, for that pur- 
pose, have all the powers conferred upon tha Colleator by any enactment relating 


? ' ° 


t 


° 
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to land-revenue for the time being in force in any part of the province in which 
the bond was executed. 
G, All notifications under section 19 of the Sea Oustoms Act, 1878, issued 
Certain notifications after the 3rd day of August, 1914, and in force at the 
sega ee pial commencement of this Act, shall be deemed to have been 
issued under this Act issued under the provisions of section 3, and any acticn 
taken after the said date which, if this Act had been in force, could have been 
validly taken, is heraby validated, 
Repsal of Ordinance 7. ‘The Import and Export of Goods Ordinance, 


IV of 1916. ` 1916, is hereby repealed. 


ACT No. XII OF 1916. 


An Aot to amend the Indian Lunacy Act, 1912. 
WHenzHAS ib is expedient to amend the Indian Lunacy Aot, 1912; Ibis 
hereby enacted as follows :— 
{,° This Aot may be called the Indian Lunacy 
penne (Amendment) Act, 1916. 
2, After section 11 of the Indian Lunacy Aot, 1912, the following section 


Insertion of new sec- ghall be inserted, namely -— 
tion l1A in Aob IV, 
1912, 


“11A. (1) When an arrangement has been made with any foreign Enropean 
Be ga eke die State with respect to the reception of lunatics in asylums 
foreign States in India, in British India, the Governor General in Council may, 
by notification in the Gasette of India, direot that reception orders may be made 
under this Act in the case of any lunatia or olass of lunatics residing in tha terri- 
tories in India of such foreign European State, and shall in such notification 
specify the provinoa or provinces within which such reception orders may be made, 

(2) On publication of ‘a notification under sub-section (J), the provisions 
of this Act as to the making of reception orders on petition and for temporary 
detention in auitable custody shall apply in the case of such lunatics, with the 
following modifications, namely : — 

(a) an application for a reception order may be made by petition presented 
by such officer or agent of the foreign State in which the alleged lunatic 
ordinarily resides, as may by general or special order be approved by 
the Local Government in this behalf; 

(b) the fanotions of tha Magistrate shall be performed by such officer as 

' the Looal Government may, by general or special order, appoint in 
this behalf, and such officer shall be deemed to be the Magistrate having 
jurisdiction over the alleged lunatic for all the purposes of the said 
provisions ; ae 
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(c) for the purposes of sections 5 and 18 (7), the expressions " medical officer ’ 
and “medical practitioner’’ shall include suoh person or class of 
persons as the Local Government may specify in this behalf; 

. (d) the Magistrate may in his discretion extend the period prescribed by 
section 19 within which the alleged lunatic mast have been medically 
examined ; and 

(e) sections 6 (1), (2), (8), 11 and 34 of the Aob shall not apply, 

and with such other modifications, restrictions or adaptations as the Governcr 
General in Oounoil may, by notification in the Gazette of India, direct for the 
purpose of facilitating the application of the said provisions. 

' (8) A-reception order made under this section shall be deemed to bea 
reception order made under section 7 or section 10, as the casa may be”, 





ACT No. XIII OF 1916. 


An Act to amend certain enactments, 
WHEREAS it is expedient that certain formal*amendments should be made in 
the enactments specified in the Schedule; It is hereby enacted as follows s=- 


Short title. ‘|. This Act may be called the Amending Act, 1916. 


2. The ensaocments specified in the Schedule are hereby amended tbo the 
Amendments of cer- @xXtent and in the manner mentioned in the fourth column 


fain enactments, thereof, 
THE SOHEDULE. 
AMENDMENTS, 
(See sectton 2.) 











1| 2 | 8 | 4t . 
Year.| No, | Shorb title, Amendments, z 
1873 V | Tbe Government Savings | In seotion 3, for the definition of “minor” the 

Banka Act, 1873, following shall be substituted, namely :— 
“u Minor” means a pon who is nob deemed 
to have atbained his majority under the 
i Indian Majority aa 1875. 


1894 | VIU | The Indian Tariff Aot, 1894, In section 7, sub-section (2), for the words 
“Third Schedule,” the words * Second 
Schedule” shall be substituted, 


1898 V | The Code of Criminal Proce- | In section 4,-clause (j), the word ** and” where 
dure, 1898, it ocours between the word “‘ Madras” and ® 

the word “ Bombay” shall ba omitted, and 

for the worda “the High Court of J udica- 


4 ‘ s 


d 
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Short title, | 




















tare for the Nort: Western Provinces,” the 
words *“ Alishabad and Patna” shall be 
substituted, . 

In the proviso to section 178, after the figures 
‘4 1861,” the words and res “or section 
107 of the Government of India Act, 1915” 

Y shall be inserted, 


In section 194, sub-section (2), 266 and 267, 
after the figures “1861,” the words and 
ah ‘Sor the Government of India Act, 
1916” shall be inserted, and in section 268, 
the words ‘for to be established” shall be 

i omitted, 

In section 555, for the words and figures * 15 
of the Indian High Courts Act, 1861,” the 
words and figures *“ 107 of the Goverment of 
India Act, 1915” shall be substituted, 


+ 
tamp Act, 1 In section 2 clause (8), sub-clause (a), after the 
1899 JI |The Indian Stamp Act, 1899, words “Sb, George,” the wo i the Pre- 
sidency of For) William in Bengal” shall 
be inserted ; and'for the word “Bengal,” 
i the words ‘“ Bihar and Orissa” shail be 
; substituted. 
In section 57, sub-section (2), after clause 
(b), the following shall be inserted, namely:— 
‘ (bb) if ib arises in the territories for the 
time being administered by the Lieute- 
nant-Governor of Bihar and Orissa—to 
the High Court of Judicature at Patna.” 


The Code of Civil Procedure, | In section 111, 116, 128, 126, 129 and 130 after 


1908 the **1861," the words and figures 
1908. ‘or the Government of India Act, 1915, ” 
shall be inserted, 


In goction 123, sub-section (7), for the words 

‘teach of the towns of Qaloutta, Madras, 

Bombay, Allahabad, Lahore and Rangoon, ” 

the following shall be substituted, namely:— 

“the town which is the usual place of 

is sitting of each of the High Courts and 
Ohief Courts referred to in section 129, » 


In seation 126 for the words and figurea “ goo- 
tion 15 of thab Act, ” the words and figures 


“the proviso to section 107 of bhe latter 
Aob” shall be substituted ; and for the word 


i “sanction” wherever ib occurs inthe said 
section, the ‘word “approval” shall be 
substitu ` 


In seotion 130, for the words “ of that Aob, ” the 
words and figures “or section 107, respecb- 
ively of those Acts ” shall be substituted, 


‘| In seation 15, for the word “thereunder” the 
1914 | VII wear Motor Vehicles words and figures “by the Local Govern- 
mend under section 11” shall be substituted, 
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ACT No. XIV OF 1916. 


An Act to make provision in connection with the present war with respect to 
Bills of Exchange payable outside British India. 

WHeRxA8 it is expedient to make provision in connection with the present 
war with respect to bills of exchange payable outside British India; It is hereby 
enacted as follows :-— : 

Short title and dura- I. (1) This Act may ba oalled the Indian Billa of 
tion. Exchange Aot, 1916, 


(2) It shall be in force during the continuance of the present war and for 
a period of six months thereafter, 

2. Notwithstanding anything contained in the Negotiable Instruments 

Delay in presentment Aot, 1881, or in any other enactment for the time being 

of a bill for payment . ; : 
dao tö wat: in foroe, delay in the preseûtment for payment of a bill 
of exchange, where the proper place for payment is outside British India, ia 
excused if the delay is, or has been, due either direotly or indirectly to circum- 
stances arising out of the present war, or to the impracticability, owing to similar 
circumstances, of transmitting the bill to the place of payment with reasonable 
safety. 

3. Where, in any suit or other proceeding founded upon a bill of ex- 

Bille lost owing to ohange payable outside British India, there is reason to 

the war. ° believe that the bill has been lost, and that the loss can 
reasonably be presumed to be due, either directly or indirectly, to circumstances 
arising out of the present war, the Court may allow proof of the bill to be given 
by means of a copy thereof certified by a notary publio, or by means of such 
other evidence as the Court thinks reasonable under the circumstances, and may 
pass a deoree thereon notwithstanding any rule of law of the place where the bill 
is made payable: 

Provided that such indemnity be given against the claims of other persons 
as the Court may require. 


+ 





ACT No. XV OF 1916. 


An Act to remove certain extsiing disabiiites in respect of the power of disposi- 
tion of property by Hindus for the benefit of parsons not in 
ewistenog at the date of such disposition. 

Wuereas itis expedient to remove certain existing disabilities in respeot of 
the power of disposition of property by Hindus for the benefit of persons not in 
existence at the date of such disposition ; It ia hereby enacted as follows:— 

Short title and ex- I. (2) This Act may be called the Hinda Disposi- 
tent, tion of Property Aob, 1916, 


oF 


è 
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(2) Ip extends, in the first instance, to the whole of British India, except 
the province of Madras: Provided that the Governor General in Oounoil may, 
by notification in the Gazette of India, extend this Act to the province of Madras, 

2, Subject to the limitations and provisions specified in thie Act, no dispa- 

Dispositions for the sition of property by a Hindu, whether by transfer tinier 
ier da eas a vivos or by will, shall be invalid by reason only that any 
person for whose benefit it may have been made was notin existence at the date 
of such disposition, 

Limitations and condi- 3. The limitations and provisions referred to in 
tions, section 2 shal) be the following, namely :— 

(a) in reapect of dispositions by transfer inter vivos, those contained in 
sections 18, 14 and 20 of the Transfer of Property Act, 1882, and 
(b) in respect of dispositions by will, those contained in sections 100 and 


101 of the Indian Succession Act, 1865. 


4. Where a disposition of property fails by reason of any of the limitations 


Plarent prior: dis referred bo in seotion 8, any disposition intended to take 


position, effect after or upon failure of such prior disposition also 
fails, 


5. Where the Governor General in Council is of opinion shat the Khoja 


Application of bhis community ‘in Britieh India o t 
a APP ences ity ` a i ia Or any par thereof desire 
munity. that the provisions of this Act should be extended to such 


community, he may, by notificafion in the Gazette of India, deolare that the 
provisions of this Act, with the substitution of the word ‘*Khojas” or “Khoja ” 


as the case may be, for the word ‘‘Hindus” or “Hindu” wherever those words 


ocour, shall apply to that community in such area as may be specified in the 
notifioation, and this Act shall thereupon have effect accordingly. 
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BOMBAY ACT No. I OF 1916. 


[Received the assent of the Governor General, on the 18th February, 1916.] 
An Aot further io amend the City of Bombay Municipal Act, 1888. 


_ Wuergas it is expedient further to amend the City of Bombay Municipal 
Aot, 1888, in manner hereinafter appearing; It is hereby enacted as follows :— 


I. This Act may be oalled the Oity of Bombay 
Municipal (Amendment) Act, 1916, 
2. To section 3 of the Oity of Bombay Municipal Aot, 1888, hereinafter 
called the’said Aob, the following definitions shall be 


Amendment of section 3, er 
men of section dd 


“ (se) ‘bakehouse’ means any place in which are baked bread, biscuits or 
eonfeotionery, from the baking or aelling of which a profit is derived. 

(7) ‘eating-house’ means any premises, to which the public are admitted 
and where any kind of food is prepared or supplied for consumption on the 
premises for the profit or gain of any person owning or having an interest 
in or managing such premises. 

(gg) ‘premises’ includes mesauages, buildings and lands of any tenure, 
whether open or enclosed, whether built on or not and whether publio or 
private, ” 

3. In the list of sections in sub-section (2) of section 68 of the said Aot, 
Amendment of section. after sectiona “375” and ‘384, clause (a),” respectively, 


+ 


Short title, 


68, Beotions “375A” and “384A ”’shall be entered, 
837, Aot, the following’ aub-seotion shall be substituted :— 


(2) In this chapter ‘to erect a building’ means 

(a) newly to ereot a building, or 
(b) to re-erect 

(i) any building of which more than three-quarters of the oubichkl 
contents of the building above the level of the plinth have been pulled 
down, or 

(ii) any masonry walled building of which more than three-quarters af 
the superficial area of the external walls above the level of the plinth hag 
been pulled down, *or 

(iii) any frame-building of which more than three-quarters of the 
number of posta have been pulled down, or 


(v) to convert intoa dwelling-house any building not originally cone 
htruoted for human habitation, or 


p 
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(d) to convert into more than one dwelling.house a a: originally 
constructed as one dwelling-house only ; 

and a dwelling so erected, re-erected or converted is oalled in this ohap- 
ter ‘a new building’.” 

5. (1) In olause (a) of sub-section a ) of section 338 of the said Act, 

Amendment of section after the word “appurtenances”, the following words 
338, shall be inserted :— 
“and the particalar part or parts thereof which are, and those which are 
not, intended to be used for human habitation”, 

(2) In clause (c) of sub-section (7) of section 338, for the words "a scale 
of not less than one inch to every forty feet” the following words shall be substi- 
tuted :— 

‘the soale of the largest rdventie survey map at the time being in existence 
for the locality in which the building is, or is to be, situated ”, 

G. (1) In clause (òb) of section 342 of the said Act, for the words “ground 

Amendment of section level” the words “plinth level” shall be substituted, 
343, 

(2) In clause (e) of section 342 after the word “aforesaid” the following 
words shall be inserted :— 

‘tor involving the removal or re-erection of any such wall thereof as afore- 
said to an extent exceeding one-half of such wall above plinth level”. 

(3) In the body of section 342 after the word “work”, where it ocoura on 
the second occasion, the following words shall be inserted :— 

“the particular part or parts, if any, of such work which is or are intended 
to be used for human habitation ” 


7. After seotion 347 of the said Aot, the following 
New section 3474, 


section shall be inserted :— 
“347A, No person Mall, without the written permission of the Commis» 
sioner :-— 
°` Building nob to be (æ) use or permit to be used for human habit- 


verted to other pur: ; noy a 
en wibhoub he par: ation any part of a building not originally constructed 


fthe Commis- ; 
oo © or authorised to be used for that purpose, or 


(b) convert into, or use, or permit to be used, as a chawl or building ine 
tended to form a range of separate rooms for lodgers, a building uot originally 
designed or authorised to be so used.” 

8. After section 375 of the said Aot, the following . 


Now section 876A, section shal! be inserted :-— 


eA 
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“375A. Ifit shall appear to the Commissioner that any tiles, stones | 

Removal of building rafters, building materiala or debris of building 
materials from any pre- ; 
mises may be required, materials are stored or collected in or upon any 
premises without the written permission of the Commissioner in such quantity 
or bulk or ia such a way as to constitute a harbourage or brecding place for 
rate or other vermin or otherwise a sourse of danger or nuisance to the 
cooupiers of the said premises or to persons residing in the neighbourhood 
thereof -the Commissioner may by written notice require the owner of such 
premisee, or the owner of the materials or debris so stored or collected therein, 
to move or dispose of the same or to take such order with the same as shall 
in the opinion of the Commissioner ba necessary or expedient to abate the 
nuisance or prevent a recurrence thereof”. 


Amendment of section 9. In section 377 of the said Act, 
377. 


(a) below sub-section (7) the following sub-section shall be added, namely :— 
“(1-A), fit shall appear to the Oommissiqner that any private street is 
Nee laseed piiat overgrown with rank and noisome vegetation or is 

streets, otherwise in an unwholesome or filthy condition, the 
Commissioner may by written notice require the owners of the several premises 
fronting or adjoining the said street or abutting thereon to cleanse or clear 
the same, or with the approval of the Standing Committee require them 
to take, suoh other order with the same as the Commissioner may think 
necessary: provided that nothing herein contained shalt affect the provisions 
of section 365.” : 


(b) in sub-section (2) after the word “premises” wherever it ooours the 
words “or such street” shall be inserted, 


HO. After section 884 of the said Act, the following 
seotion shall be inserted :— 


* 384A, Where a building or any portion thereof is used or intended to 


Stabling animals or be used for human habitation and any portion of 
ye cone Bria such building is used for any of the following pur- 


nib 
hibited. poses, namely, 
(a) for keeping any horse, cow, buffalo, bullock, goat or donkey, or 


(6) a8. 8 godown or place for the storage, in connection with wholesale 
trade, of grain, seed or groceries, 


New section 384A. 


the Commissioner may, if it shall appear to him necessary for sanitary reasons 
to do so, by written notice require the owner or occupier of auch building to 
discontinue the use of such building for any suoh purpose: provided that the 


Commissioner may permit such use subject to such conditions as he may 
think fit to presoribe. ” 
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Amendment of section Il. 
390. 


(a) in sub-section (Z) after the word ‘‘Commissioner” the words “nor 
shall any person work, or allow to be worked, any such factory, workshop, ` 
or work-place without such permission” shall be inserted ; 

(b) below sub-section (2) the following sub-section shall bo added, namely :— 

“(8) Ifany written permission for the establishment of a factory 
workshop or work-place granted under sub-section (Z) be revoked by the 

Commissioner in the exercise of his powers under snb section (8) of seotion 

479, no person shall continue or resume the working or use of such factory, 

workshop or work-place until such written permission is renewed or a 

fresh written permission is granted by the Coramissioner.” 

Amendment of section 12. To olause (/) of section 461 of the said 
461. Act, the following words shall be added, namely :— 

“and the prescribing and regulating of the construction, dimensions, 
TOLAR lighting, cleapsing, drainage and water-supply of any such pre- 


mises. ” l 
Amendment of section {3. In the table appended to seotion 471 of the 


471. seid Act, 
(a) below the entry relating to gection 347, ee (7), the following 
shall be inserted :— 
Tn column (í), “Section 8474.” 
In column (2), “ Building not to be converted to other purposes without 
the permission of the Commiesioner. ” 
In column (3), “Five hundred rupees, ” 
(b) below the entry relating to section 375 the following ahal! be inaerted:— 
In column (1), “Section 8754,” 
In column (2), “ Requisition to remove aan materials, ete, from 
any promises, ” 
In column (8), ‘Fifty rupees.” 
e (c) below the entry relating to section 384, sub-section (1), the following 
shall be inserted :— 
In column (1), “Section 384A.” 
In column (2), “ Requisition 2 Biaconbinns, ate, stabliny animals or 
storing grain in dwelling house. ’ 
In colunn (8), "Fifty rupees. ” 
(d) In column 2 of the entry relating to section 390, sub-section (2), after 
the word “established”, the words “or worked” shall be inserted: 
(6) below the entry saluting bo section 390, sub-section (Z), the following 
entry shall be inserted, namely :— 
In column (1), ‘Section 390, sub-section (3),” 


In section, 390 of the said Act, » 


44 


THE BOMBAY LAW REPORTER. _ [VoL. XVII. 


In column (2), “Prohibition of continuance or reaumption of working of 
factory, eto, after revocation of written permission for its establishment, ? 

Tn column (3) “One thousand rupeey, ” 

Amendment of.seotion 14. In thetable appended to section 472 of the 
472. said Aot, 

(a) below the entry relating to section 347, sub-section (7), the following 
shall be inserted :— l 

Tn column (1), “Section 347A, ” 

Tn column (2), “Building nob to be converted to other purposes without 
the permission of the Commissioner.” 

Tn column (3), “One hundred rupees. ” 
(b) below the entry relating to section 875 the following shall be inserted :— 

In column (1), “Section 375A.” ao 

In column (2), “ Requisition to remove building materials, eto., from any 
premises. ” | 

In column (3), “Five rupees.” f 

(0) below the entry relating to section 384, sub-section (2), the following 
entries shall be made, namely :— | 

In column (1), ‘Section 884A,” 

In column (2), ‘Requisition to discontinue, ete, stabling animals in 
dwelling house, ” 

In column (3), “ Twenty rupees. ” 

In column (1), ‘Section 390, sub section (Z).” 

In column (2), “ Prohibition of working of factory, etc, established with- 
out written permission, ” 

Tn column (3), “Five hundred rupees. ” 

In column (1), ‘‘ Section 890, sub-section (8). ” 

In column (2), “Prohibition of continuance or resumption of working of 
factory, eto,, after revocation of written permission for its establishment, ” 
In column (3), ‘Five hundred rupees.” ° 
15. In Part IV of Schedule M of the said Aot, after the entry “ Dyeing 

Amendment of Sche- cloth or yarn, in indigo or other colour” the follow- 
dula A, ing entry shall be inserted :— 
“Keeping of egting-houses.” 
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BOMBAY ACT No. II OF 1916. 


[ Received the asasnt of the Governor General, on the 10th February 1916.] 
An Act further to amend the Act to declare the constitution of Courts of Civil 
and Criminal Judicature in the Province of Sind. 

Wheeras it is expedient further to.amend the Act to declare the consbitu- 
tion of Courts of Civil and Criminal Judicature in the Provinoe of Sind, in 
manner hereinafter appearing: 

AND WHEREAS the previous sanction of the Governor General required by 
- seotion 6 of the Indian Oounuils Act, 1892, has been obtained for the passing of 
the Act; it is hereby enacted as follows :— 

J. This Act may be called the Sind Oourta (Amend- 
“ ment) Aot, 1916. , : 
2. For section 9E of the Act to declare the constitution of Oourte of 
Substibdbion of seo. Civil and Oriminal Judicature in the Province of Sind, 
tion for section 9E, the fellowing seotion shall be substituted, namely :— 
“9.E The Oourt of the Judicial Commissioner shall record evidence 


Recording evidence 82d judgmenta in such manner as ib may by rule from 


and judgments inthe pti . . ; 
Court of the Judicial time to time direot with the sanction of the Local 


Commissioner. Goyernment, notwithstanding anything contained 
in the Code of Civil Procedure, 1908, or the Code of Oriminal Prosedure, 1898. ” 


Shorb tittle, 


BOMBAY ACT No. Ill OF 1916. 


[Reostved the assent of the Governor General, on the 11th March 1916.| 
An Act further to amend the Bombay Medical dot, 1912. 
Wuernas it is expedient further to amend the Bombay Medical Act, 1912, 
hereinafter appearing; Ib is hereby enacted as follows :— 
I. This Act may be called the Bombay Medical 


paon i (Amendment) Act, 1916. 
” Amendment of section 2. (1) To olause (c) of sub-section (2) of section 
2. 2 of the said Act, the following words shall be added, 
namely -— 


“who are registered under this Act”, 
(2) In olause (d) of the gaid sub-section, the words “or under the Medioal 
Acts” shall be repealed. ° 
Amendment of saabion 3; For section 7 of the said Act, the following 
7. shall be substituted, namely :— 
“7, (Z) Hvory person for the time being registered under the Medical 
Persons entitled to Acts shal] be entitled to be registered under this Act 
be registered, free of oharge on informing the Registrar of the date 


= D 
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of his registration under the Medical Acts and giving a correct description 
of his qualificaticna with the dates on which they were granted, 

(2) Every person who is possessed of any of the qualifications described 
in the Schedule to this Act (subject to the provisions of section 20) shall be 
entitled to ba registered under this Aot on payment of a fee of fifteen rupees, 
and on giving evidence to the aatiefaction of the Registrar of his possession 
of a qualification fitting him for registration. i 

(3) The Governor in Council may, after consulting the Medical Council, 
permit the registration of any person who was actually practising medioine 
in the Bombay Presidency before the 25th day of June, 1912. 

. (4) The Medical Counoil may refuse to permit the registration of any per- 
son who has been convicted of a cognizable offence as defined in the Code of 
Oriminal Procedure, 1898, or who, being or having been aubjeot to military 
law, has been convicted under the Army Act or under the Indian Army Aot, 


1911, of an offence which is also a cognizable offence as so defined, or who ' 


after due enquiry has been held guilty by the Medical Council of infamous 
conduct in any professional respect, ” 
4. In seotion 9 of the said Act, between the figura 1898” and the word 


Amendment of sec “Or” the following words shall be inserted, namely :— 
tion 9. 


“or who, being or having been aubject to military law, has been convicted 
under the Army Act or under the Indian Army Act, 1911, of an offence 
which is also a cognizable offence as so defined”. 





= BOMBAY ACT No. IV OF 1916. 


[Received the assent of the Governor General, on the 10th June 2916.] 
An Act further to amend the Bombay Medtoal Aot, 1912. 


WaHenrzas it is expedient further to amend the Bombay Medical Aob, 1912, 


in manner hereiuafter appearing: It is hereby enacted as followa:— 


tion li of Bom. Vi of 
1913. 


i. This Act may be called the Bombay Medioal 


Short title. (Amendment) Aob, 1916. 


2. In section-11 of the Bombay Medical Act, 1912, hereinafter called 


Amendment of sec- ‘the gaid Aob”, before the words ‘no person shall” the 


words “Except with the special sanction of the Governor 


in Council,” shall be inserted. 


Repeal of certain por- bay Medical Act, 1912), are hereby repealed to the ex- 


3. Tho ssid Act and Bombay Act IX of 1912 (An Aob to amend the Bom- 


tions of Bom, VI of 1912 i 
ae of Bom. TX of 19 1g, bent apecified in column 2 of the Schedule hereto appended. 


è 
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SCHEDULE. 
I | | 2 








I,—In seotion 2—~ 
(a) In clause (d) of sub-seotion (8), the brackets 
A apie “ Gris in the case of the firab election, 
be registered under thia Acb), ” 
fives in aT (8), the words “ the firat alection 
of members under olauses (c) and i”, of the 
preceding sub-section shall be held 
time (88 soon as may be after tha eee 
ment of this Aob) a ab such ‘place and in such 
manner as the Governor in Council shall appoint 
by notification in the Bo Government Ga- 
zette: and all” and the words * ir cond to 
such first election ”, 
(c) in clause (e) of sub-section (4), the the words 
"i o in the case of the first election qualified to 
be registered under this Ach, ’ 
Mein section 4, the words “shall hold their firab 
asl As ren three ee oe commence- 
ob, in su ace and at such time 
as the Governor in Coun oil shall appoint, and”, 


| TO1,—In seobian 10, sub-sections (7) a Tan the words 


Bom. VI The Bombay Medical of 
1912, Aob, 1912 


“u Afber the commencement of 


IV,—In section 11, the words “On the expiry of 
alee months from the commencement of this 


Bombay Aot IX of 1913 (An R. The whole, 
to amend the Bombay Medioal 
ea 1912), l 
E T AR EAEE EO E O A Ee N 
BOMBAY ACT No. V OF 1916. 
[Received the assent of the Governor General, on the 10th June 1 916.) 

An Act further toamend the Bombay Landing and Wharfage Fees Act, 1882, 

- WHEREAS it is expedient to amend the Bombay Landing and Wharfage F ees 
Aot, 1882; It is hereby enacted as followe:— 


I. This Act may be called the Bombay Landing and Wharfage Fees 
Short title, (Amendment) Aot, 1916, 


2, %Insection 4 of the Bombay Landing and Whartage a Act, 1889, 
hereinafter called the said Aot— - 
Admendment of Bao (a) for the definition of the terma “landing place’ 
tion the following shall be substituted, namely s=- 

nt this Act the terma ‘landing place’ includes a bandar, wharf, pier, 
jetty, hard and any place used for the landing, shipping, or storage of goods, 
or for the embarking or disembarking of paseengers ”’; 
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(b) the definitions of the term ‘ Commissioner’ ghall be repealed ; 
(o) the following definition shall be added, namely :— 
“and the term ‘passengers’ means any person of three years of age or 
upwards, carried in a vessel, other than the master and orew and the 
owner, ‘his family and servanta, ” 


Amendment of seo- 3. (1) For olause (¢) of section 5 of the said Aot 
tion ð. the following shall be substituted, namely ;— 
(8) to fix the fees to be levied— | 
(1) on goods landed, shipped or stored at, and 
(2) on passengers embarking or disembarking at, and 
(8) on animals or vehicles bringing or removing goods to or from, or plying 
for hire at, and 
(4) on vessels or boats approaching or lying alongside, 
any auch landing-place :”! 
(2) For the proviso to the said section the’ following proviso shal! be sub- 
stituted :— ° 
“ Provided that it shall be lawful for the Governor in Council at any time 
to exempt any goods, passengers, vessel, boat, animal or vehicle wholly or 
partially from any fee to which the same may be liable under this section ; 
provided further that the fee to be levied on any passenger on each ocoa- 
gion of embarking or disembarking ata anciog pisos shall nob exceed one 


anna”. 
Amendment of seo . Æ. To section 7 of the said Aot the following shall 
tion 7. be added, namely :— 


“In partioular and without prejudice to the generality of the provisions 
of the foregoing paragraph, the penalty preadribed in the third column of 
article I of seation 167 of the Sea Customs Act, 1878, shall ba leviable in 
respect of the contravention of any bye-law made under this Act”. 

Amendment of seo &. In section 9 of the said Act — 
tion 9. ' 
(a) for the words from "The Commissioner,” to “ Presidency of Bombay ”s 
the worda ‘Ohief Oustoms-authority” shall be substituted ; 
(b) after clause (5), the following clause shall be inserted, namely :— 
“(o) regulating the collection and remittance of the fees leviable under 
all or any of the provisions of this Act; and” 
(o) clause (c) shall be numbered olause (d). 
G. For seotion 10 of the said Aob the following gecbion dual be Mone utad, 


New section 10, namely :— 
“10, The proceeds of all fees realized under this Act shall be expended in 


Fees realized under any port to which this Act applies— — 
this Ach how tobe ex: 
pended. 
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(a) in payment of the expenses of the administration of this Act; 
(5) in defraying the cost of acquiring or constructing new landing-places 


required for the convenience of the traffic or trade of auoh port; 


(c) in maintaining and improving any existing landing place and in con- 
atruoting, maintaining or providing waiving rooms and other conveniences 
or facilities for passengers, and generally in tha improvement of such port; 
and 

(d) in payment of the charges connected with the establishing, maintein- 
ing and working of telegrahps and telephones between any such ports,” 


New sections 11 and 7. To the said Aob the following seotions shall be 


13, 


Sed 


added, namely :— 


“Jj, (2) For each port to which this Act applies a  distines aocount, to 
gal ee yr be called the landing and wharfage fees fund account, 
and wharfage fees, shall be kept showing, in auch detail as the Chief - 
Oustoms-authority prescribes, the receipts and expenditure under this Act 
for the port. An abstragt of the account far the past finanoial year, in such 
form aa the Chief Customs-authority prescribes, skall be published annually 
as soon after the first day of April as may be practicable. 

(2) I£an advance of money shall be made by the Government for any of 
the purposes of this Act, on account of any port to which this Act applies, 
simple interest on that advance or upon so much of it as shall remain unre- 
paid, at such rate as the Governor in Oounoil may determine, shall be oharge- 
able in the landing and wharfage fees fund account of suoh port. 

(3) All monies received under this Act ator on scccunt of any port to 
which this Act applies shall be credited in the landing and wharfage fees 
fund account of the port, 

‘4) Any balance from time to time standing to the credit of a landing 
and wharfage fees fund account may be temporarily invested in such mannor 
as the Governor in Council may direct. 

19. The Governor in Council may direst that for the purposes of sec- 

Grouping of porta, tions 10 and 11 any number of ports to which thia 
Act applies shall be regarded as conatituting a Single port, and thereupon 
all monies to be credited -to the landing and wharfage fees fund account 
under section 11 shall form a common fund account which shal! be available 
for expenditure for the sake of the several ports eof the group on the objects 
authorized by this Act.” | 

1 3 
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BOMBAY ACT No. VI OF 1916. 


[Received the assent of the Governor General, on the 27th September 1916.) 
An Act further to amend the City of Bombay Hunicipal Act, 1888. 
Wuengas it is expedient farther to amend the City of Bombay Municipal 
Aot, 1858, in manner hereinafter appearing ; It is hereby enacted as follows: 
I. This Act may be oalled the City of Bombay Municipal (Further Amende 


Short title. ment) Act, 1916, 
epee ae eee 2. Inaeotion 39 of the City of Bombay Municipal 
tion 89 of. Bom, IIT of 4 44, 1888, hereinafter called the said Aot, 


(a) for sub-section (7), the following shall be substituted, namely :— 

“(Z) Tt shall be the duty of the corporation to appoint a schools’ oom- 

Appointment the mittes of twelve members for the purpose of giving 
ee ae ene effeco te the provisions as to primary education here. 
of primary education, § inafter enacted.” 

(6) in sub-section (8), for the word ‘‘two” the word “four” shall be sube 
tituted, and the words “or on their ceasing to be councillors” shall be added at 
the end of the sub-section ; 

3. (1) In olause (c) of sub-section (2) of sootion 74 of the ssid Act, after 

Amendment of seo the words “fifteen hundred,” the following words shall 
tion 74 Bom, Til of 1888. be inserted, namely :— 

provided that, with the previous aanction of the Governor in Counail, 
the corporation may grant to the municipal executive health officer a per- 
sonal allowanos not excesding rupees two hundred and fifty per mensem, 
in addition to his maximum monthly salary.” 

(2) The amendment contsined in sub-section (Z) shall be deemed to have 
been made and to have had effect from the first day of February one thousand 
nine hundred and eixteen. i 

(S$) After clause (s) of sub-sootion (3) of section 74 of the said Aob, the 
following clause shall be ingerted, namely :— ) 

" (se) the executive health officer may accept for such period as may be 
eanotioued by the corporation any appointment, whether honorary or other- 
wise, which has for its object the promotion of public health, whether by 
means of eduoation or otherwise, and which in the opinion of the corporation 
would not interfere wjth his duties as executive health officer.” 

' 4. In seotion 84 of the said Act— 
Amendment of seo- (a) to sub-section (Z) the following words shall be 


Te of Bom, II of added, namely :— 


“and other than an officer or servant the power of appointing whom is 
vasted in the sobcals’ sommittes’ ; : 


Acr VI oF 1916] ACTS OF THE BOMBAY LEGISLATIVE COUNCIL, 51 


(b) to clause (b) of sub-section (2) the words ‘or in the schoc Js’ committee” 
shall be added ; ' l 
(c) the following sub-section shall be added, namely :— 
(8) Leave of absence may be granted subject as aforesaid, by the schoole’ 
committee to any municipal officer or servant the power of app*inting whom 
is vested in the said committee.” 


amua ar 5E, In sgeoction 342 of the said Act, after clause (e), 
pas OL POT AOE ia following clause shall be inserted, namely :— 


‘‘(cc) to make any alteration in a building mvolving— 

(¢) the sub-division of any room in such building so as to convert the 
same into two or more separate rooms, | 

(ès) the conversion of any passage or space in such building into æ room 
or rooma, or”, 

New section 378 of 6. For section 378 of the said Aob, the following 
Bom, IT of 1888, seption shall be substituted, namely :— 

“378. (2) If, for any reason, it shall appear to the Commissioner that 
Buildings or rooms any building or any room in a building intended for 

. in buildings unfib for gone ee aes 
human habitation. or use as a dwelling is unfit for human habitation, he 
shall give to the owner or occupier of such building notice in writing stating 
such reason and signifying his intention to prohibit the further use of, the 
building or room, as the case may be, asa dwelling and shall by auch notice 
call upon the owner or ocoupler aforesaid to state in writing any objection 
thereto within thirty days after the receipt of such notice, and if no objec- 
tion is raised by such owner or occupier within suoh period aa aforesaid, or 
if any Objection which is raised by such uwner or occupier within such period 
appears to the Oommissioner invalid or insufficient, he may, with the previous 
approval of the standiog oommittee, by an order in writing prohibit the 

* further use of euch building or room ag n dwelling :— 

Provided that, before such approval i is given, the owner or oooupier afore» 
gaid ghall have the righb of appearing before the standing committee in per- 
son or by agent and of showing cause why such approval should not be given. 

(2) When any such prohibition as aforesaid has been made, the Commis- 
sioner shall cause notice of suoh prohibition to be affixed to, and the letters 
‘U. H. H.’ to be painted on, the door or %ome conspicuous. part of such 
building or room as the case may be, and no owner or occupier of such 
building or room shall use or suffer the same to be used for human habitation 
until the Commissioner certifies in writing that the building or room, 


as the 
case may be, has been rendered fit for human habitation, ” 
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ar rrai of Ee . 7a After clause (b) of sub-section (7) of <action 394 of 
is’ theanid Act the following clause shall be inserted, nemely :— 


‘ (bb) kept, in or upon any building intended for or used as a dwelling or 
within fifteen feet of such building, cotton, in pressed bales or boras or lovee, 
in quantity exceeding four hundred weighta ;” 

8. In section 412A of the said Act, after the word “milk” in clauses (a) 
Amendment of sec- and (b), the words “butter or other miik produots” shall 


tion 412A of Bom, iL 
Aie Ta be added. 


9, In column 2 of the tables under section 471 and section 472 of the said 
Amendment of seo- Act, against section 412A, for the words ‘‘ Dealerain and 


> tions 471 and 472 of 


Bom, ILL of 1888. sellers of mil to be licensed” the following words shail be 
substituted, namely :— l i 
“ Milk, butter, eto, not to be sold without a license”. 
Am nomen) of icha. 1O. In sohedale M of the said Aot— 


dule M of Bom, /I1 of 
1888, 


(a) in Part II, below the words : 

“ Matches for lighting. 1 grosa boxes” the words 

“ Methylated apirit, 10 gallona” shall ba inserted ; 

(b) in Part ILI, pelow the word “Graas” the worda “Gunny bags” shall 


he inserted, 
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A. © J. B. J. Desai, with T. R. Desai, for the appellant —The only 
191g question is whether we, the Mojampur faction of the Lad Bania 
—~ caste at Broach, are not entitled to the full relief claimed. 

Harxiox- There are two independent factions each with distinct property. 
an But the property of both was managed by the two Shethias 
(headmen) jointly. We asked for accounts of the property of 
our faction and for an order against defendant 1 to deliver the 
amount tous, This isa suit under O. 1,r. 8, Civil Procedure 

Code. The Mojumpur faction called a meeting and passed a 

resolution to take accounts and money found due from the 
defendant 1. The resolution was communicated duly to him, 

Both the Courts find that the conduct of defendant 1 is 

blameworthy and arbitrary. The Court of first instance gave 
the full relief; but in appeal the District Court held that 
plaintiffs were only entitled to have accounts taken but could 
not demand that money be paideoverto them. The lower 
appellate Court holds that the resolution on which the 
plaintiffs rely was that of a minority—58 only out of 180—and 
that in any event the meeting was not duly convened and the 
resolution was, therefor 


Guna 






p 


~ kua eeN Iob wens Wii 
yourcannot go 1N second appeal ?] 


We submit, no doubt, it would be so. But our contention 
is that in that case the suit may be taken as one on behalf 
of the two plaintiffs as also of those who have, subsequently 
after the filing of it, expressed their willingness to support it, 
At the meeting 56 supported the plaintiffs and in the suit 
others have put in an application supporting them and some 
have written letters approving of their action. Thus the total 
comes to over 110 out of 180, The defendant is supported 
by 72 only. So really the plaintiffs constitute the majority 
and are entitled to the relief apart from the resolution of 1908 
even if the resolution is held not valid. The Court can, in 
appeal, take notice of this fact as 1t appears from the documents 
on the record., 

[BATCHELOR J.—Your suit as based on behalf of the caste is 
not maintainable, because you were, at the date of the suit, not 
authorized to sue, the majority being against you. So it is nota 
valid representative suit under O. 1,1. 8, Civil Procedure Code]. 

I submit the Court should have regard not to the date of 
institution but to the time when the matter comes for disposal, 
and then see whether the parties before the Court sue in the 
same interest. e ° 
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In any case even ifthe plaintiffs be held to be in minority, A. C. J. 
this Court would not, having regard to the observations of 49). 

-  Farran J. in the case of Lalji Shamjiyv. Walji WardhmanQ), =~ 
allow the majority to exercise its powers tyrannically so as to ee 
prejudice the rights of the minority to caste-property. ú. 

(HAYWARD J.—But here thereis no question of plaintiffs not CHHAGANLAL 
being allowed the use of the caste-property, What you really  — 
want is to decide the question of management or custody of 
property for which the caste is the tribunal]. 

That would be so ordinanly and the wishes of the majority 
would be given effect to; but where the thcadman like the de 
fendant, manages at the same time to win over the majority to 
his side, the Court would not tolerate his arbitrary dealing with 
the caste-property. Even the lower appellate Court admits 
that the defendant is liable to render accounts to the plaintiffs, 

[BATCHELOR J,—Is he accountable to the caste or to the 
plaintiffs? This is not a suit by the caste nor by the plaintiffs 
individually in their own right. The plaintiffs seem to have 
misconceived their present suit, Their remedy lies in a suit 
properly brought for the purpose]. 

I admit the plaint is unhappily worded, but this Court can 
give relief to the plaintifis, It can appoint an independent 
man to take charge of the property of the Mojumpur faction, 


H. C. Coyaji, with D 
not called upon. 


the respondents, was 
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Sheheria sections of the caste, and the principal prayers 
made in the plaint were that the accounts of the Mojumpur 
section should be settled from Samvat 1953, and that the 1st 
defendant should be compelled to pay to the plaintiffs the 
amount that might be found due upon those accounts being 
taken, 

The trial Court made a decree in favour of the plaintiffs, but 
upon appeal that decree was amended by the learned District 
Judge who refused the prayer that the rst defendant should be 
called upon to refund the moneys due to the Mojumpur section, 
though he allowed the plaintiffs’ claim to the extent that 
accounts should be taken from the rst defendant. From that 
decree the plaintiffs bring this present appeal, while the 
respondents have filed cross-objections in respect to that portion 
of the decree which was in the plaintiffs’ favour. 

We have had avery careful argument from Mr. Desai on 
behalf of the plaintiffs-appellants, but I am of opinion that this 
suit was misconceiyed and must fail. As I have shown, the 
plaintiffs purported to be suing on behalf of the whole 
Mojumpur section, or sub-caste, by virtue of O.1, r. 8. 
But it seems to me clear upon the very face of things that the 
plaintiffs could not under O.I, r. 8, sue on behalf of those 
numerous members of the Mojumpur section who admittedly 
Were and are in diametrical opposition to them in this present 
controversy. In n ersons be said, I think, 
to be represented suit. For in no sense 
could it be said, 
and the plaintiffs 
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filing of the suit; and the contention was that, although A. 0. J, 
at the date of the filing of the ` suit, the plaintiffs were without ‚gig 
that authority upon which they purported to base their suit, =~ 
yet such authority was subsequently supplied to them by the Harxtsoy- 
circumstauce that after the filing of the suit numerous members PAS 
of the Mojumpur section communicated to the plaintiffs their Ohi ao “i 
adherence to the position which the plaintiffs were adopting, — 
Thus by the application, Exhibit 73, 42 such members expressed Batehelor i 
their adherence. By the letters and postcards, Exhs, 74 to 87, 
14 other members gave a like expression of opinion. The 
total, according to Mr. Desai’s calculation, would give 112 
members consenting to the plaintiffs’ action out of a total 
membership of 183, Now it was admitted in the course of the 
argument that in this matter there is neither statutory law nor 
custom which can guide us toa decision, and that in conse- 
quence under the Regulatign of 1827 our determination must 
be founded upon equily aud good conscience, But it seems to 
me that the rules of sat and good conscience forbid the 
inference thal an expression bf opinion obtained in private after 

' a suit filed 1s on the same | ¢vel as the open casting. of a man’s 
vote ata “public meeting. | For, at the public meeting there 
are hus friends to support hj m, and there are his adversaries to 
correc. him or any other | member on his side if any misre- 
presentation or exaggerat should be used in argument; 
whereas opinions obtained; by one party in private behind the 


back of the other parly y be oblained by inducements or 
representations which, il thi y were known to the Court, would 
not be approved by the Cou t. I think, therefore, that itis not 


possible to call in aid th pe private expressions of consent 
obtained after suit filed so| jas to supply that authority which 
was admittedly lacking at the time when the suit-was in fact 
filed. That being so, the | mil as constituted must, I think, 
fail. 

We have carefully consid{ red whether under. O. VI, r 17, we 
ought not to allow, even a his late stage of the litigation, the 
plaintiffs to amend their plai it. Iam of opinion that permission 
ought not to be granted fo | the reason that if it were granted, 
it would expose the defendants to au injury which could not 
be compensated in costs. For the amendment of the plaint in 

ethe manner suggested would alter the whole fabric and 
character of the suit, and however the amended claims might 
be, worded, the result would be that they would be claims now 
spring upon the defendants for the lirst time, claims which the 


‘ ° è 
r] 
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A. 0. J, defendants up till now have never had any opportunity either 
191g Of considering or of resisting. 


sage? In my opinion, therefore, the whole suit fails and should be 
Haexisox- dismissed with costs throughout. 
DAB 
U. HAYWARD J.—I entirely concur, 
OHHAGANLAL Suit dismissed. 


SAD 


Before Mr, Justice Batchelor and Mr. Justice Hayward. 


BHASKAR GOPAL 
"915 


v. 
= PADMAN HIRA CHOWDHARI. * 
October, 11. 


Transfer of Proparty Act (LV cf 1832), Sec. 54—Saledeed of property in pos 
sesston of tenants —lnterest conveyed is ‘reversion’ in the property—Sale- 
deed should be registered, 


In 1909, R’s widow sold a honse for Rs. 50 by a sale-deed, which was 
not ragzistered, to defendants who were R’s tenants prior to 1909 and 
who were in possassion of the house. In 1910, the house was sold by 
thesame vendor by a registered deed of sale to the plaintiff. The 
plaintiff having sued to recover possession of the house :— 

Held, that the plaintiff was entitled to succeed, because what was 
oonveyed to the defendants being the reversion in the house, their sale 
deed required registration under s, 54 of the Transfer of Property Ast, 
1882, 


Su1T for declaration and for possession of a house. 

The house in dispute belonged originally to one Rama. 

Bhaskar and others (defendants) were in possession of the 
house as tenants of Rama prior to r909. On the 3rd Septem- 
ber 1909, Rama sold the house to the defendants for Rs, 50 by 
a deed of sale which was not registered. 

On the 3rd June 1910, Rama’s widow and daughters sold the 
house to Padman (plaintiff) by a registered deed of sale. 

The plaintiff filed the present suit on the 23rd of September 
1910 for a declaration that he was the owner of the house and 
for recovery of its possession from the defendants, 

The Court of first instance held that the defendants’ sale 
deed being unregistered was inadmissible in evidence; and 
granted to the plaintiff the declaration sought. The claim of 
- *Second Appeal No. 177 of 1914, No. 808 of 1911, reversing the deord 
from the decision of V. G. Kadus- passed by S. J. Yajnik, Second Class 
kar First Olass Subordinate $ Subordinate Judge at Bassein, in 
Judge, A.P., at Thana, in Appeal Suit No. 1$4 of 1910 . . 
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the plaintiff for possession and mesne profits was disallowed 
on the ground that he had given no notice to quit. 

This decree was on appeal modified by allowing the plaintiff 
the claim for possession and mesne profits. The finding of the 
lower Court as to the inadmissibility of the defendants’ sale 
deed was upheld on the following grounds.— 


It is alleged in the wiitten statement (Exh, 9) that the land had been in 
the posses3’on of the dafendiant for fifteen years before the sale-deed, as a 
tenant, and since the saile-dead, as owner thereof. This continuous 
possession is urged as satisfying the requirements of s, 54 of the Transfer 
of Property Act. Uader that section it ıs provided that, when tangible 
immovable property is conveyed for less than Rs. 100, the transfer may be 
effected by an unregistered sale-eed accompanied with delivery of 
possession. This provision of law has received a stricter interpretation 
from the High Court of Calcutta, which has held that the previous 
possession before the unregistered sale-deed and continued after the deed 
cannot be equivalent toa delivery of possession under the deed so as to 
effect tho transfer thereunder conveyed, (vide I, L. R. 34 Cal. 207} This 
ruling has been referred to by Messrs. Shepherd and Brown in their 
commentaries on the Indian Transfer of Froperty Act. And on p. 179 they 
have deduced the rule from the above ruling that where possession is 
already withthe buyer, there can be no transter even of property under 
Rs. 100 in -valae except by a registered insirument. This result does, no 
doubt, sound not alittle strange but would appear to have been based on 
the misleading character of the“Gssession which, under the circumstances, 
cannot be unmistakably referred to the agreement of sale emboudiedin the 
unregistered deed, and would tail m giving pubheity to the transaction so 
as to warn persons subsequently intending to deal with the property, and 
viowed from this point of view, the ruling referred to would appeur to be 
in consonance with the spirit and policy of the Indian Trausfer of Property 
Act, This Ach does not countenance sales of immovable property above 
the value of Rs. 100 unless supported bya registered deed of sale which 
were recognised prior to the Act as good though noteven reduced to 
writing. ‘Che Act further provides even in respeot of transfers of property 
below Rs, 100 that the transfer cannot be good unless rupported by an 
unregistered deed accompanied with delivery of possession, So that, as the 
section stands, there cannot be a good transfer onforceuble at law, of 
tangible immovable property unless supported with a written instrument 
evidencing theagreement of sale. If the valno be Ra, 100 ond upwards, a 
registered instrument would suffice to perfect the title. *Nothing short of 
it can effect the transfer. If the value be below Ha, loo, there ought to be 
a deed, though unregistered, accompanied with delivery of possession, 

In the former oase the registration of the deed is enough notice to others 
subsequently dealing with the property, and in the latter case the delivery 

of possession which is insisted on is intended to servethe purposeof a 
° notice, But in order to attract this significance, the delivery must be in 
consequence of the agreement of sale unmistakably referrable to that 
gaceement, Viewed at in this hight the reasoning ofthe ruling referred 
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A. C, J to above can be easily understood and appreciated, It is unnecessary for 
me further to dilate on this point. I need only say that I hold, following 
1916 the ruling referred to above, that there being no delivery c? possession 
under the salo-deed, the defendant acquires no title to the property in 
BHASKAR gi 
5 ispute. 


PADMAN 
—- The defendants appealed to the High Court 


P. B. Shingnc, for the appellants.—The lower Court erred 
in following the case of Sibendrapada Banerjee v. Secretary of 
State for India in Council@), The consideration for the sale- 
deed in favour of the appellants was below Rs. 100 and as the 
property was already in the possession of the appellants, there 
could have been no acinal delivery of possession, There is 
nothing in s, 54 of the Transfer of Property Act, 1882, which 
requires that there must be actual delivery of possession. It 
is sufficient if the vendor does what, under the circumstances, 
is necessary to be done; vide Pollock and Mulla’s Commentary 
to s. 90 of the Indian Contract Act and compare the rulings 
under Hindu and Mahomedan law as to gift wherein the 
strictest rule which requires actual delivery of possession is to 
some extent modified and if the donee is as a matter of fact in 
possession of the property given, the gilt, if otherwise valid, 
is accepted as binding, 


ttt gt 


A. G, Desai, for the respondent, was not called upon, 


BATCHELOR J.—The suit in which this appeal arises was 
brought in ejectment, and the plaintiff made title on a 
registered sale deed executed to him in 1910 by the widow 
and daughters of Rama, the original owner of the property. 
The defendants resisted the suit on the ground that they were 
tenants of Rama prior to the year 1909 and that in the year 
1909 the property was sold to them for Rs. 50 by Rama's 
widow. Admittedly this sale deed was not registered, but the 
defendants’ contention was that no registration was necessary, 
since the value of the property was under Rs. 100. The lower 
appellate Court has decided in the plaintiff’s favour, relying 
upen the case of Srbendiafada Banerjee vy. Secretary of 
Stale for India in Council, where a certain parcel of land, 
haying been tiansferred to the Public Works Department for a 
sum less than Rs. 100 without any iegistered instrument, the 
secretary of State for India in Council sued the defendants to” 
recover possession of the land, and, upon objection taken that 

i (a) (1907) I, i R, 34 Cal, 207, ae 
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the plaintiff acquired no title to the property inasmuch asthe 4 © J 
transfer upon which he relied contravened s. 54 of the Transfer 1915 


of Property Act, the Court held that since the transfer was not eee 
made by registered instrument and since the plaintiff had been ny 


in prior occupation, there could not be said to have been any Parmi 
delivery of possession within the meaning of s. 54 of the ma 
ee: Batchelor J. 
Transfer of Property Act, and the plaintiff consequently Sae 
acquired no title by the transfer. No specific reasons are, 
however, given by the learned Judges for this decision which 
I have some difficulty in following. It is not, however, 
necessary for me further to consider the authority of this case, 
because, on another ground, I think that the defendants- 
appellants must fail. 

Section 54 of the Transfer of Property Act provides that, in 
the case of tangible immoveable property of a value less than 
Rs. r00, transfer by way of sale may be made either by a 
registered instrument or by delivery of the property. But the 
section draws a sharp distinction between tangible immoveable 
ptoperty and a reversion or other intangible thing. The 
defendants contend that the thing sold to them was the tangible 
house, which indeed purported to be the object of the sale. 
But it is clear that the vendor could not sell any higher 
interest than she possessed, and as at the date of the sale she 
had transferred possession to the defendants who were in 
possession as her tenants, I am of opinion that the only interest 
which remained in the vendor was the reversion within the 
meaning of that term as used in s. 54. That, so faras I am 
aware, is the only interest in the property which remains with 
a landlord after he has leased the immoveable property to 
tenants and has made over possession to them, The word is 
usgd in this sense in Woorlfall’s Law of Landlord and Tenant 
and also in Lord Halsbury’s Laws of England, Vol. XVII, 
paragraph 766 under the title “Landlord and Tenant”, This 
use isin conformity with the definition contained in Strqud’s 
Judicial Dictionary where a “ reversion” is described as “the 
undisposed of interest in land which reverts to the grantor 
after the exhaustion of any particular estates, such as an estate 
for years, or life or in tail which he may have created.” 

I think, therefore, that in this case as the sale was in law a 
sale of a reversion, it could, under s. 54 of the Transfer of 
Property Act, be effected only by a registered instrument. 
That being so, there was no legal sale to the defendants and 
the lower Court was right in.decreeing theplaintiff’s suit. 

® 
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A.J. ©. This appeal, therefore, in my opinion, fails and is dismissed 
1914 With costs. 


baaa aai 
BASKAR HAYWARD J.—The plaintiff sought to recover possession of 


PAWAN certain land as the purchaser from the owner by a registered 

aa sale deed. The defendants alleged that they had been in 

Batchelor J. possession as tenants from the owner and pleaded that they 

~~ had subsequently on payment of a sum less than Rs. 100 obtained 

delivery of further possession as owners in virtue of a prior 

unregistered sale deed, The plaintiff succeeded in his suit in 

first appeal where it was held that the defendants had not 

received delivery of possession as owners following the case of 

Sibendrapada Banerjee v. Secretary of State for India in 

Council) and that without such delivery of possession there 

could be no valid transfer of ownership by the prior unregistered 

sale-deed in view of the provisions of s. 54 of the Transfer of 

Property Act. It has been argued on second appeal on behalf 

of the defendants that they did receive delivery of possession as 

owners and, therefore, obtained a valid transfer notwithstanding 

the invalidity of the attempted transfer by the unregistered sale 

deed contrary to the provisions ofs. 54 of the Transfer of 
Property Act. 

It seems to me important to consider closely what it was that 
was alleged to have been delivered into the possession of the 
defendants. They alleged, as already stated, that they held 
actual possession of the term or tenancy and pleaded in effect 
that they had further received a symbolical possession of the 
interest remaining in their landlord, that is to say, that they 
had received possession of the reversion. If authority be 
required for the proposition that that interest was a reversion, 
reference may be made to Woodfall’s Landlord and Tenant 
passim and Halsbury’s Laws of England, Vol, XVIIL in para 766. 
It is plain that actual possession can be given in the case of a 
term or tenancy to tenants, as that involves transfer of tangible 
immoveable property. But, on the other hand, symbolical 
possession alone can be given inthe case of the right to 
possesssion atthe end of the term or tenancy vested in the 
landlord, i. e. of the landlord’s reversion as that involves 
transfer of intangible immoveable property, No doubt a valid 
transfer can be effected for less than Rs, 100 by delivery of 
actual possession without a registered instrument in the case of 
tangible immoveable property, But the question here is* 


— 





l (1) (1907) I. L, R. 24 Cal. 207. 


VOL. XVIIL] THE BOMBAY LAW REPORTER. 


I3 


whether a valid transfer could be effected for less than Rs. roo A. O. J. 


by delivery of symbolical possession without a registered 
instrument in the case of a reversion or intangible immoveable 
property, It is not impossible to deliver symbolical possession. 
Such delivery is familiar in law, and it is difficult to follow the 
arguments of the learned Judges in the case of Stbendrapada 
Banerjee vw. Secretary of State for India in Council), 
But is such delivery of symbolical possession recognized by 
law as a valid transfer? That depends on the interpretation of 
the terms of s, 54 of the Transfer of Propeity Act. 

Now a sharp distinction has there been drawn between the 
mode of transfer of tangible immoveable property and the mode 
of transfer of a reversion or other intangible thing. Where the 
property is valued at less than Rs. 100, the transfer of the 
former, that is to say, tangible immoveable property can be 
effected either by delivery of possession or by means of a 
registered instrument. But in- the case of the latter, viz, 
intangible immoveable propery, the transfer can be effected 
solely by registered instrument. No doubt the reason was to 
avoid unnecessary obstacles in the transfer of unimportant 
immoveable property where delivery of actual possession would 
afford patent evidence of the transfer. It was apparently not 
considered necessary in such cases to insist on the formalities 
of registered instruments. Where, however, the delivery would 
be a disputable fact as where symbolical possession alone would 
be possible, then apparently it was considered necessary to 
insist on a registered instrument in the case even of unimportant 
immoveable property. Here the transfer attempted was a 
transfer of a reversion or other intangible thing, and although 
that reversion was valued at under Rs, r00, the transfer could 
be effected only by a registered instrument. ‘There was in 
thisecase no such registered instrument. Therefore, the transfer 
was invalid by reason of the provisions of s. 54 of the 
Transfer of Property Act. 

We ought, therefore, in my opinion, though for somewhat 
different reasons from those given by the learned Judge of first 
appeal, to confirm the decision of the lower appellate Court and 
to dismiss this second appeal with costs. 


Decree confirmed. 
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THE BOMBAY LAW REPORTER. — [VOL. XVITI 
Before Sir Basil Seoli, Kt, Ohef Justice, and Mr. Justice Shah, 


JAYAWANT JIVANRAO DESHPANDE 
v 


RAMCHANDRA NARAYAN JOSHI.* 


Limitalion Act (IX of 1908), Arts. 140, 141— Evi lence Act (L of 1872), Sec. 
108—Suet by rore: sioner—VVidow, disappearance of—Presumpion of 
death—-Burden of proof resting on plaintif to show that he was suing 
withtn twelre years of the widow's death. 


The plaintiff sued in 1911 aga reversioner to recover possession of 
property alienated by a Hindu widow. The widow had disappeared in 
1865 and was not heard of since 1870. The Court of first instance decided 
in plaintiffs favour and held on the point of hmitation that under 
8.108 of the Indian Evidence Act the Court should presume that tbe 
widow died at the time of suit and that therefore the suit was in time, 
This desision was reversed and the suit was dismissed by the lower 
appellate Court on the ground thit the presumption of the widow's 
death at the time of the suit could not bedra v , nd that the onus 
probandi lay heavily on the plaintiff to show when the widow died, and 
that consequently the suit was not shown to be within time. The plaintiff 
having appealed -— 

Held, that it lay on the plaintiff to show affirmatively that he had 
brought his suit within twelve years from the actual death of the 
widow. 

Nepean v Dosh Knight (1), followed. 

Article 141 of the Limitation Act is merely an extension of article 
140, with special reference to persons succeeding to an estate as re- 
versioners upon the cessation of the peculiar estate of a Hindu widow, 
But the plaintiff's case under each article rests upon the samo principle, 
The doctrine of non-adverse possession does not obtain in regard to 
such suits, and the plaintiff sningin ejectment must prove, whether it 
be that he sues as a remainderman in the English seose or an are- 
versioner inthe Hindu sense, that he sues within twelve years of the 
estate falling into possession, and that onus is in no way removed by 
any presumption which can be drawa according to the terms of s, 108 
of the [Indian Evidence Act, 1872. 


Suir to redeem a mortgage and recover possession of property. 
The property in dispute belonge‘l originally to one Shamrao, 
who died leaving him surviving his widowed daughter-in-law 
Rangubai. 
On the a2rst January 1860, Rangubai mortgaged the property 


_ 








Pcl 


eee He pet 











*Second Appeal No, 309 of 1914 Appeal No, 61 of 1912, roversing the 
from the decision of G. K. Kane- decree passed by V. P. HRaverkar, 
kar, First Class Subordinate Subordinvte Judge at Barsi, in Civil 
Judge, “A. P., at Sholapar, in Sait No, 140 of 1913, 
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with possession to Narayan (fatner of Ramchandra, defendant 
No, 1) for Rs. 196-14-0. 

Rangubai passed a money bond to Bodhraj on the 18th 
February 1860. In 1861, Bodhraj sued Rangubai on the bond 
and obtained a decree on the gth December 1862. The pro- 
perty in dispute was sold in execution of the decree and pur- 
chased by Bodhraj on the 7th of February 1868. 

In the meanwhile, Rangubai disappeared in 1865. She was 
not heard of since 1870, when she received cash allowance. 

In 1868, Narayan (the mortgagee) sued Bodhraj on the 
mortgage, and obtained a decree on the 2oth September 1870, 
ordering Bodhraj to pay Rs. 882-4-o0 to Narayan within six 
months, and in default the right of Bodhraj to redeem the 
mortgage to be extinguished. Bodhraj did not make pay- 
ment; and the property remained all along in the posses- 
sion of Narayan. i 

On the 5th April 1911r, Jayawant sued as reversioner of 


Shamrao to redeem the mortgage and to recover possession of 
the land. 


The defendants, who were sous and alieneesof Narayan, con- 
teridéd inter alia, that Rangubai had not been heard of for many 
years; thatthe suit was not in time since the date on which pre- 
sumption as to her death und\ \ the Evidence Act arose; and 
that their possession was adverse to the plaintiff for more than 
twelve years. 


The Court of first instance held that Rangubai- should be 
presumed to be dead at the time of the suit and not at any 
antecedent dale, for the following reasons :— 


It must be observed that the date of Rangubai’s death is unknown, Nay, 
it is not known whether she is dead. The plaintiff says that she is not heard 
of for the last thirty or thirty-five years, and hence a presumption arises that 
she is dead nnder s, 108 of the Indian Evidence Act. That Rangutai is not 
heard of for more than seven years is also admitted by defendant. He only 
differs as to the exact time from which she is not heard of, saying that she 
is not heard of for more thanforty five or forty seven years. He, too, 
cannot prove the date of Rangubai’s death athrmatively. It, was, however, 
urged on behalf of defendant No. 1 thatas there is no presumption as to 
the time when Kangubai died, and as defendant has not proved the date 
of Rangubai’s death, he has failed to show that his clum as reversiunet is 
in time, and under Art. 141 of the Indian Limitation Act it should be held 
to be notin time. This argument merits consideration, still I cannot say 
Phat it is quite sound inlaw. The defendant’s pleader had cited 7 Bom, 
L, R. eee L. R. 226 and I. L, R. 23 Bom, 296, in support of his 
argument, I have c rafully gone through them. But it appears to me that 
théy dp not cover the exact point that has arisen in this cage. It has been 
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held by ihe Calcutta Ligh Court m a vory recent caso— Harla v. Lal Sahu 
(I. L R.3837 Cal. 103}—ihat when s person is not heard of for seven years, 
the presumption that arises under s. 108 of the Indian Evidence Act is that 
he is dead at the tıme when the question is raised and not at some antece- 
dent date. This case follows the earlier case—I. L. R. 95 Cal. 25. There is 
nothing in the Bombay cases to show that the Bombay Hizh Court holds 
any contrary view, so lhat 1 must not rely upon the cases of the Caleutta 
High Court. Relying upon the above Calcutta casos, I bold that Rangubat 
must be presumed to be dead at the time of tho suit whon the question 
arose, and hence plarutill’s claim to recover the property as a reversioner is 
in tıme. It defendant wanted to take advantage of the plea of limitation, 
he ought to have proved the date of Rangubai’s death, 


The Court held further that Bodhraj did not by his purchase 
become owner of the entire equity of redemption; that the 
decree obtained by Narayan on his mortgage did not make 
him full owner of the propcrty as against the plaintiff; that the 
plaintiff was entitled to redeem; and that the mortgage debt 
was fully satisfied out of the ptofits. The Court, therefore. 


ordered the defendants to deliver the property to the plaintiff 
free from thé mortgage lien. 


On appeal, however, this decree was reversed, and the 


plaintifs suit dismissed as time-barred, on the following 
grounds :— 


Plainti sues as reversiouary ho'r. Lo must show whon Rangubai died. 
There 1s no evidence on record to show tho date on which or the month or 
year in which she diod. Tho lower Court bis hold that Rangubai died at 
the time of thipsuil, That Court his drawn tho presumption of Rangubai’s 
death at ihe timo of tho suit under s. 2108 of the Indian Evidence Act of 
1872. li hascited the authoritios of tho cabe» of I. L R. 35 Cal. 25 and 
I. L. & 87 Cal. 103, in support of 1t8 observation in the matter. I have 
carefully gone iato those authoritics, and Lam unable to find therein anything 
which would justify a Court of justice in presuming that a person unheard 
of died at the time of the suit in which the quostion of his death is raised. 
It has beon expressly held in I. L. R. 35 Cal. 25, that s. 108 of the Indian 
Evide ce Act raises no presumption as to the time of a porson’s death, 
Urcder that section, doath 1s to be presumed after a cortain interval, and the 
burden of proving that the person presumed to be dead at tho time of the 
soit is alive at that time, isslifted to the person who affirms ib- That 
section provides for the burden of proof when the yuestion 13 whether à 
man isaliveor doad- ‘he only presumption enacted by that seotion is 
that the party unheard of is dead at the time of the suit, but that section 
does not warrant any presumptiou as to the time of hisdeath. That 
section iscleur on the point. Tho authorities of I. L. R. 23 Bom. 296, 8 
Bom. L. R 226and I. L. R. 8 All, 614, confirm the same view of the 
matter The question of a pe:son’s doath and the question of a 
particular, time. of his death are two different questions. The latter 
question 18 not contemplated by s. 108 aforesaid. The OISE gurt 


18 


A. ©. J 
1918 


kannan mand 
JAYAWANT 
V. 
RAMCHAN- 
DRA 


aS 


THE BOMBAY LAW REPORTER. [ VOL. XVIII 


y. Vundravandas Purshotam(), confirmed by the of 
Runchordas Vandrawandas v. Parvatibhai (2); Mukta v. 
Dada (8); Hathising v. Satilal 4); McIntosh v. Jharu 
Molla (5) and Pedder v. Hunt (6). The widow must be pre- 
sumed, under s. 108 of the Indian Evidence Act, to have died 
only on the date of suit, and the burden is therefore on the 
defendant to prove that she was not alive during the twelve 
years preceding the suit : see Fani Bhushan Banerji v. Surjya 
Kanta Roy Chowdhry O); Narki v. Lal Sahu @, Veeramma 
v. Chenna Reddi (9) and Muhammad Sharif v. Bande Ali 0°), 

[Scott C. J. drew attention to the words “during those 
seven years ’’ occurring in the passage from Taylor on Evidence 
cited in the case of Muhammad Sharif v. Bande Ali] 


Campbell, with K. N. Koyajee, for the respondent.—If the 
Indian cases cjted lay down a rule of law that under s. 108 of 
the Indian Evidence Act, a person not heard of for seven years 
must be presumed to have died on the date of the suit, it is not 
good law. It may be presumed that such a person was dead 
at the date of the suit, not that he died on that date, and indeed 
the presumption of death arises at the end of the first seven 
years of the period during which such a person was not heard 
of, but the precise period during those seven years at 
which he died must be proved by actual evidence. Taylor 
on Evidence, roth Edn., p. 200; Nepean v. Doe d. Knight (1 
The case of Nepean v. Doe d. Knight is also authority for the 
proposition that an ejectment by a remainderman or rever- 
sioner must be brought within the statutory period of limitation 
after the original right of entry of the plaintiff has accrued 
whatever be the nature of the defendant’s possession, adverse 
or non-adverse, and that it is for the plaintiff to prove affirm- 
atively the date of this right of entry within the prescribed 
period. 


Scott C, J.—This suit was brought by the plaintiff, claiming 
to be the reversioner of one Shamrao the original owner of the 
property, forredemption of a mortgage or for possession of the 
property. Shamrao, the original owner, had one son Kakaji 





(1) (1899) I. L. R 14 Bom, 482, (6) (1887) 18 Q. B. D. 565. 
(2, (1899) L, R. 26 I. A. 71; (7) (1907) I. L. R. 35 Oal. 25, 
1 Bom. L. R. 607. (8) (1909) I. Iu. E. 37 Cal. 108. 
(8) (1898) I. L°, B. 18 Bom. 216, (9) (2912) I. L.B 37 Mad. 440. 
(4) (1899) 2 Bom, L, R. 106. (10) (1911) I. L. R. 34 All, 36, F, B, 


(5) (1894) I. L. R. 22 Cal. 454, 455. (11) (1887) 2 M. & W. 894, 
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of her estalc m the mortgaged property. There is, therefore, 
no mortgage in existence which can be redeemed, and the only 
question is whetner the plaintiff can succeed in his suit as a 
seversione: upon the death of Ranguba: having regard to the 
provisions of Art. 141 of the Indian Limitation Act. 

Now his suit assumes the death of Rangubat, otherwise he 







could not claim to be a reversioner. Bul the learned Judge of —~ 


the trial Court has held that Rangubai’s death occurred at the 
time when the suit was filed, That assumes that the plaintiff 
in entitled to rely upon the absence of news of Rangubai as 
proot of a fact, the onus of proving which lies upon him, namely 
that he sues within twelve years of the estate opening for the 
benefit of reversioners. Article r41 of the Limitation Act is 
merely an extension ol Art. 140, with special reference to 
petsons succeeding to an estate as reversioners upon the cessa- 
tion of the peculiar estate of a Hindu widow. But the plaintiff’s 
case unde: each article rests upof the same principle. The 
doctrine of uon-adverse possession does not obtain, in regard 
to such suits and the plaintiff suing in ejectment must prove 
whether it be that he sues as a remainderman in the English 
sense or as a reversioner in the Hindu sense, that he sues 
within twelve years of the estate falling into possession, and that 


onus is in no way removed by any presumption which can be 


drawn according to the terms of s. 108 of the Indian Evidence 
Act, 

The exact point for the purpose of Art. 140, and also, in our 
opinion of Art. r41,has been decided many years ago in England 
soon after the passing of the English law of Limitation regarding 
Real Property in Nepean v. Doe d. Knight), The facts there 
were that one Matthew Knight, a previous owner of the pro- 
perty, was last heard of in May 1807, and the declaration in ,the 
action for ejectment which was brought by the reversioner 
or remainderman was January 1834. The 
doctrine obtaining 1 1 to presumption of 
death was that wher is not heard 
of for seven years, t 
is dead, but not 
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who predeceased him, but left a widow Rangubai. Rangubai 
survived Shamrao, and she during her life enjoyed the property. 
She passed a mortgage-bond in favour of Narayan, father of the 
first defendant, on the asst January 1860. In 1865 she 
disappeared, and she has not been heard of probably since 
1865, or certainly since 1870, when she is ali.ged to have 
received a cash allowance. In 1861 a suit was filed against 
her by Bodhraj on a money-bond passed by Rangubai to him 
on the 18th February 1860, and Bodhraj obtained a decree on 
the gth December 1862. The property was sold in execution 
of that decree, and Bodhraj became the purchaser at the 
execution sale in February 1868. In the same year Narayan 
the father of defendant 1, filed a suit against Bodhraj on the 
mortgage bond, and eventually a decree was passed in the 
appellate Court in favour of Narayan establishing his right as 
mortgagee, and ordering the defendant Bodhraj topay Rs. 882 to 
Narayan in satisfaction of the mortgage-debt within six months, 
and declaring that ifthe payment was not made within the 
time specified, Narayan would become the absolute owner and 
Bodhraj would be foreclosed. That decree was passed on the 
20th September 1870, yet notwithstanding the decree, the 
plaintiff sues as the reversionary heir of Shamrao for redemption 
‘of the mortgage, or if it be held that the mortgage is not 
subsisting for ejectment of the defendants, 

The first Court decided the case in favour of the plaintiff on 
the ground that unders. 108 of the Indian Evidence Act the 
Court must presume that Rangubai died at the time of suit, 
notwithstanding that she had not been heard of, at all events 
since 1870, and that, therefore, the plaintiff’s claim was in time, 
and he was entitled to recover on the death of Rangubai as the 
reversioner, 

From that decision an appeal was preferred to the lower 
appellate Court whic ecree, and we have now 







under the mortgage 
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is found as a fact 
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EXECUTION proceedings. “ALC. d, 
Bhawa (plaintiff) obtained a decree for Rs. 2580-r2-Q with 1915 

interest and costs againsteHansa (defendant) on the r3th of —_ 

March 1899. Baga 
The parties were Marwaris. The Panchayat of the caste V- 

held a meeting on the rgth March 1899, at which a compro- PRANA 

mise was effected between the parlies : the plaintiff agreeing to 

take Rs 2,000 in full satisfaction of the decretal debt. 

The payment of the amount was duly made, A formal 
receipt was signed by the plaintiffand attested by two witnesses, 
The payment, however, was not certified to the Court, 

The plaintiff filed three darkhasts to execute the decree: 

they were all within time: but they failed because the plaintiff 

did not pay process on notice under s. 248 of the Civil Proce. 

dure Code of 1882. Each one of these darkhasts contained a 

false averment by the plaintiff that there had been no adjust- 

ment of the decretal amount? 

The present darkhast was filed on the 11th February 1911: 

it also contained a similar false averment as to non-adyjustment. 

The defendant, who appeared on notice under O. XXI, r. 22, 

contended that the decree sought to be executed has already 

been satisfied, and produced the receipt evidencing the payment 

of Rs. 2000, 

The Subordinate Judge held that the receipt was proved ; but 

that the payment covered by the receipt could not be recog- 

nised by the Court, the same not having been brought to the 

notice of the Court within ninety days from the date of the 

same (Art. 174 of the Limitation Act; Civil Procedure Code, 

O, XXI, r. 2(2).) The execution of the decree was, therefore, 

ordered to proceed, on the following grounds :— 

Though the defendant succeeds on the genuineness or otherwise of the 

receipt he must fail on the second and the third point, there being absolutely 

no reliable evidence to show thatthe defendant was kept by the plaintiff 

by means of fraud from the knowledge of his (defendant’s) right to make 

the application such as Uxh, 11 in this case or of the title on whioh the right 

is founded within the meaning of s. 19 of the Lndiau Limitation Act of 1908, 

The story about the plaintiff having colluded with the defendant’s Gumasta 

(manager), Uma, appears to be a downright falsehood intended to bring the 

application for recognition of the putisfaction of the Court within time, 

There was absolutely no reason torl toking gnoh ac inst hig 

master, the defendant, whose ; 

after the receipt. Fur 

in plain 
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cl. 2, O. xxr, r.2 of the Civil Procedure Code, The right given 


thereunder does not depend upon the judgment-creditor’s failure to certify 
& payment to the Court under r. 2, cl. 1. 


On appeal, the Assistant Judge did not consider it necessary 
to consider whether the payment was actually made or not, but 
confirmed the order on the following grounds :— 

It is not disputed that unless fraud 1s proved, the decree can be executed 
evan if the payment in 1899 is proved, [agree with the Sub-Judge that 
the defendant has tailed to prove fraud, The defendant’s case is that 
there was collusion between his Gumasta and the plaintiff, but of this 
there is no reliable evidence. As fraud is not proved, the defendant 
cannot take advantage of s. 18, Indian Limitation Act, and have the 


payment now cerlifled, Hence the payment (if any) cannot be taken notice- 
of ın executing the decree. 


The defendant appealed to the High Court. 


Coyaji with J. R. Gharpure, for the appellant.—From the 
facts stated and found it is clear that there has been a fraud 
upon the Court. In the present darkhast under consideration 
plaintiff has stated in the 6th column that no payment or 
adjustment of the decree in part or whole has been made. 
This, upon the facts found, is a falsehood, Under the Civil 
Procedure Code the applicant is under a duty to make true 
statements to the Court: see O. Xx1, rr. 2 and rr (2) (e). 
Moreover under this clause it is obligatory upon the decree- 
holder to report the adjustment to the Court. Under the 
ruling in the case of Trimbak Ramkrishna v. Hari Laxman), 
a civil Court is not precluded from inquiring into the question 
whether an adjustment has been made or not. The trial Court 
has found that the receipt is proved; but the Court of appeal 
has not gone into that question at all: see also the cases of 
Ramayyar v. Ramayyar\?), Gadadhar Panda v. Shyam Churn 
Nastk\(3), and Deno Bundhu Nundy v. Hari Mati Dassee(4), 


B. G. Kao, for the respondent.—From the facts found it 
would be fraud upon the part of the judgment-creditor, But 
that is a matter for a criminal Court. A civil Court will not 


take notice of this circumstance unless the provisions of the 
old j 
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Scorr C. J.—The material facts are that on the 13th of A. 0. J. 


March 1899 the plaintiff, who is the present respondent, got a 
decree for Rs. 2,508 with interest and costs against Hansa 
Godhaji, a minor. Both the parties are Marwadis, On the 
14th of March the members of the caste assembled, and, as is 
held by the trial Court, effected a compromise for Rs. 2,000 in 
full satisfaction of the decretal debt, and, asthe first Court 
holds, the money was paid by the appellant’s mother anda 
receipt was passed which was signed by the plaintiff and 
attested by two witnesses. That payment was not, however, 
certified to, the Court. On the rath of March 1902 the plaintiff 
made an application for execution of his decree. According to 
the Code he was obliged as provided by s. 235 (e) to state in 
' writing upon his verification whether any and what adjustment 
had been made by the parties subsequent to the decree. He 
stated thal there had been no adjustment, That statement 
was false according to the» finding of the trial Court. The 
application for execution did not, however, proceed, because 
the plaintiff neglected to pay the fees and so no notice was 
given to the judgment-debtor who had no knowledge of the 
` application. The judgment-debtor attained majority in 1904, 
and just before the expiry of three years from the date of the 
previous application in execution, viz. onthe oth of March 
1905, the plaintiff made another appplication for execution in 
which he again made a false statement with reference to what 
was required to be stated as to adjustment in his application. 
Again he omitted to pay the fees and in consequence no notice 
was given to the judgment-debtor. On the 12th of February 
1908 a further application was made containing a similar false 
statement, and that also was not proceeded with by reason 
of the plaintiff not paying the fees. On the rith of February 
191i when the period of twelve years was about to expire 
within which it was necessary that the decree should be 
executed, if anything remained still to be paid, the present 
application was made, and again the same false statement was 
made by the plaintiff. This time, however, he had to pay the 
fees and appellant received notice of the application. The 
execution has been ordered by both the trial Court and the 
District Court by reasen of the provisions of the third para- 
graph ef O. XXI, r. 2, which corresponds tothe old s. 258. 
The trial Court came to a definite conclusion that in the 
application which it granted the judgment-creditor was trying 
to obtain, and was in fact obtaining, fraudulent execution of his 
R4 
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A. 0. J. decree which had already been satisfied. The Assistant Judge 
1915 in the District Court came to the conclusion that, whether or 
~~ not the payment had been actually made, it was not necessary 

Hansa to determine, although there was evidence on the record on the 
a point; because by reason of O. XXI, r. 2, the Court could not 
Byawa ; ; 
~  Tecognize the payment or adjustment. 

Scott C.J. This question has already been considered in this Court in 

~~ the case of Trimbak Rankrishna v. Hari Laxman) in which 
the judgment of my learned colleague gives cogent reasons for 
holding that the Court should not in the exercise of its duty 
under s, 244 allowa clear case of fraud to be covered and 
condoned by the provisions of s. 258 orO. xxI,r. 2. It 
appears to us that the provisions of O. XXI, r. 11, cl. (¢), which 
have been brought to our notice by counsel for the appellant, 
strongly confirm the conclusion indicated in the case referred 
to. A fraud, as is admitted in argument by the pleader for the 
respondent, has, if the findings of ‘the first Court are upheld in 
appeal, been clearly committed upon the Court in the 
application for execution by reason of the false statements 
made by the judgment-creditor, and we cannot permit a 
litigant by means of proved false statements to obtain an unjust 
order from the Court in execution. 

We, therefore, set aside the decree of the District Court and 
remand the case for trial on the question whether the payment 
was actually made or not as found by the trial Court and for 
disposal of the application with reference to the remarks in 
this judgment, 

Costs will be costs in the appeal, 

Decree set aside: case remanded, 
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Before Sir Basil Soott, Kt,, Chief Justices, and Mr, Justice Sia, 


NARAYANBHAT BHIMBHAT JOSHI 


v. 
AKKUBAI MANOHARBHAT JOSHI.* 


Civil Procedure Code (Act V of 1908), O. XLI, r. 283-—-Remand— Adoption, 
suil to set asida— Frand not proved—Undve snfluence found to have beer 
exercisei~—Remand by appeal Court for framing new issues and fresh 
decision—Remand order not valid—Unadue influence tt a branoh of fraud 
tn equily~—Specifie I?clief Act (L of 1877), See, 38, 


A suitto set aside an adoption was dismissed by the trial Court on 
the ground that no fraud was proved to have been practised on the 
adopting widow. It was urged in appeal that the adoption should be 
get aside on the ground of undue influence The lower appellate 
Court being of opinion that the transaction was unconscionable, granted 
leave to amend the plaint and remanded the suit to the trial Court in 
order that it ‘should after taking a supplemantary written statement, 
frame the issues raised by tha new pleadings and decide the caso on tha 
merits.’ ‘The defendants having appealed :— 

Held, (1) that the lower appellate Court hid committed a miterial 
irregularity, inasmuch as it could reappresiate the evidence and allow 
necessary amendments of the pleadings consistent with tha orse mada 
before that Court, but it could not require the trial Court to reconsider 
the whole case de novo and write another judgment; 

(2) that thore was nothiag to prevent the lower appellate Court from 
giving relief if if found a caso of undue influence estiblished, since 
such acase would not beinconsistent with the allegations in the plaad- 
ings as undaejnfluence was a branch of fraud in equity, and invited the 
game relief under s, 38 of the Specific Belief Act, 1877, 


Suit for declaration and injunction. 

Akkubai (plaintiff) sued for a declaration that a certain 
adgption alleged to have been made by her was invalid; and 
for an injunction restraining the defendants from interfering 
with her enjoyment of the property, 

The plaintiff was the widow of one Manoharbhat. Narayan 
bhat (defendant No. 1) was her maternal uncle and was also her 
guardian. She used to live in his house. Rambhat (defendant 
No. 2) was the son of defendant No, r. It was alleged that 
Rambhat was adopted as a son by the plaintiff who had 
executed a deed of adoption. She was at that time nineteen 
s Appeal No. 9 of 1915, from by, and remanding the suit. to, 
- Order, against an order passed by G. Y. Kalkot, Joint 8ubordinate 
A. Montgomorie, Assistant Judge Judgo at Athni, in Civil Suit No, 259 


of Belgaum, in Appeal No. 240 of of 1912, 
191%, reversing the decree passed 
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years of age and the plaintiff was older than herself: The 
plaintiff averred that her signature onthe deed of adoption 
was taken by the defendants through fraud. 

The Subordinate Judge found that the circumstances alleged 
by the plaintiff about the adoption were not proved; and 
dismissed the suit. 

On appeal, the Assistant Judge was of opinion that though 
the plaintfif could not establish a case of fraud, there were 
indications in the case to show that the adoption was brought 
about by undue influence. He, therefore, reversed the decree 
and allowed the plaintiff an opportunity to amend her plaint, 
on the following grounds ‘— 


Plaintif® alleged thit no o3*an ny hat ever taken place and thit she was 
induced to execute ths deal of aloption under false pretences, But there 
is thindank evidiises khat the earamony took place and that the deed 
was villingly axacntad by plaintiff, . 

In this Coart esa isol for anpalant has arged thit the adoption should 
bə put wide on the ground of undasinfluence, The facts of the case are 
in themselves saHszie1t to raise suspicions. Plaintiff is a young woman 
who was lefta widow iniafancoy. The property which she inherited from 
her husband is tppirentiy worth ssveral handred rupees per annum, She 
has lived all her lifə in the housa of dafendint1, hor maternal uncle. A 
few months after she attained her majority we find her adopting as the 
son of hor deceased husband, defendant 2, who is theson of defendant1, 
and whois severil yerrs older than plaintiff. On the face of it sucha 
transackionis ais3xissiontbla. Plaintiff gives up for the benefit of the son 
of her guardian all her possessions and receives in exchange an allowance 
of Rs. 50 per annum. 

T thiak that tha Sabor dinite Fudge has approached this case in an entirely 
wrong spirit, He remarks that, to a certain extent, it is true that the 
burden of proving absence of fraud lay on the defendants though 
it seams that the isiaes ware so dewa as to cask no sach barden on them, 
In 201399 where 2 garrian, sosa after the termination of minority, indices 
the Inte ward to confer on him sabstantiul advantages, the whole burden of 
proving that tha triniistion wis ona which tha wird, if properly and 
indsosndently aitvisad, conid have entered into is on the guardian, In the 
present ose there is no evidoi3e whitever thit tha natara of the 
transiction and ifs 09n99q 19N¢es on her fature life, were explainéd to the 
plaintiff Unfortanstely the plaintiff has been ill-advised in framing her 
sutt. She his danied the fact of adoption though, I think, that there can 
be no doubt thit some cersamony did take place. Of what would have 
been the very proper ground of her case, nothing appears in the pleadings, 
Under ordiniry circumstances a person demanding equitable relief must 
avoid all taint of fraad on his owa part. But considering the special nature: 
of this case and tho fact thatin all probability the framing of the sait is 
not so much tha work of this young-woman herself as of her advisers, IF 
think thit some indalgence shoald ba showa, Ascordiagly I prqpose 
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dants, frathe the issues raised by the new 
de the case on the merits.’’ 
er of remand, the defendants appealed to the 


m, for the respondent.—No appeal lies 
rder passed by the lower Court. Itis not an order 
. XLI, r. 23, for the decision of the trial Court was not 
preliminary point. 


K. H. Ketkar, for the appellants, applied for leave to convert 
the appeal into an application under s. 115 of the Civil Pro- 
cedure Code, which application was granted by the Court. 


Kelkar.—The lower appellate Court ought not to have per- 
mitted the amendment. It was inconsistent with the case 
made by the plaintiff. The lower appellate Court acted with 
material irregularity in the exercise of its jurisdiction. 


Nilkant.—Under s. 115 of the Code, this Court ought not 
to interfere with the decision exercised by the lower Court. 
It could allow any amendment of the pleadings, and its dis- 
cretion is not fettered by any provision of law: O. VI, r. 17. 
The limitation on such discretion which existed under s. 53, 
cl. (c) of the old Code has now been removed, i. e., pate Te- 
enacted in the new Code. 

As regards the propriety of the order of remand, I submit the 
lower appellate Court could make the order which it did: 
s. 107 of the Civil Procedure Code. Under the old Code (of 
1882), the Court could remand a case only when it fell under 
S. 562 corresponding to O. XLI, r. 23 of the present Code. 
Remand in any other case was forbidden: S, s64. This latter 
section has not been re-enacted in the present Code, and the 
‘“ removal had no other object but to withdraw those restrict 
ive provisions of that section which in practice had been found 
embarrassing’: Narottam Rajaram v. Mohanlal Kakan- 
das(2), 

If it be held that the order of remand is bad, and made a 

a (7) (2922) I. L. R, 37 Bom, 289, 299. 
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au LU)YUTTION WIC WOUL give 
the properties of her deceased -husband 
defendant claiming to be her adopted son 
he was not the adopted son and that the ado 
to have been passed by the plaintiff to the 
null and void on the ground that its executi 
fraud. The sth paragraph of the plaint con 
of the fraud alleged to the following effect :~ 

‘The 1st dafeadint told me that Pattas had to be got written for 
jn respect of lands of my owaersahip and took me to Athni four month 
and weat with me to the Sub-Registrar’s Olfice and telling me he had papér 
prepare] as mentioned by him and askdd me to sign my consent to regis- 
tration. My mother being dead I had, since my infancy, lived in the za¢ 
dsfendant’s hous3 and my marriage took place there and therefore relying 
on the ist defendant’s word L gave my consent in the office of the Registrar, 
Eccspting the 1st defendant thera was no one else to give me advice. 
Fifteen days azo [cimato kaow the paper was an adoption-deed in favour 
of the defendint 2. I never give him in-adoption.” 

The defendant r is father of the defendant 2 who is older 
than the plaintiff She is alleged to have adopted him when 
she had just attained the age of nineteen years. The defend- 
ants put in separate written statements and alleged that the 
circumstances alleged to have existed regarding the adoption- 
deed were false. 

. In the trial Court an issue was raised upon the point as 
follows : 

“ Are the circumstances mentioned in paragraph 5 of the plaint préved.” 


Much evidence was recorded on both sides and the learned 
Judge found the issuetin the negative. He held that the fraud 
alleged to have been practised on the plaintiff in the matter of 
the ‘alleged adoption was not established and that there was 
no evidence of misrepresentation as to the deed she was 
acknowledging before the Sub-Registrar or that she was 
defrauded or that she was the creature of the defendants. He 
proceeds to remark that: 

“The plaintiff might also contend that she was the ward of the ist 
defendant and did not know what was meant by adoption, etc., and that the 


burden of proving absence of fraud rested on the defendants. Toa certain 
extent this is quite tra», The plaintiff was at the time of alleged adoption 
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just nineteen years old as can be seen from the verification on the adoption- 
doed taken by the Sub-Registrar and she cannot therefore be called a minor. 
The defendants have, however, satisfactomly proved the absence of fraud 
in having the adoption-deed from the plaintiff though there was no 
necessity for them todo so as can be seen from the issues raised,” 

The suit having been dismissed an appeal was preferred 
which was disposed of by a remand order which is the subject 
of complaint on the part of the’ defendants. 

It was urged in appeal that the adoption should be set aside 
on the ground of undue influence. The learned Assistant Judge 
recorded his opinion that on the face of it such a transaction 
was unconscionable and being of opinion that the whole burden 
of proof that the transaction was proper was on the defendant 1 
gave the plaintiffs adviser a month’s time to amend the 
plaint so as to bring it into accord with the case put forward 
in appeal. When the case was next called on he granted leave 
to amend and remanded the „suit to the lower Court which 
should, after taking a supplementary written statement, frame 
the issues raised by the new pleadings and decide the case on 
the merits. 

The défendants appealed against this order. Objection being 
taken that no appeal from such an order is allowed by the 
Code we treated the application as under s. 115 of the Civil 
Procedure Code. 

The pleader for the respondents has been unable to refer us 
to any rule under O. XLI which would authorise such a remand 
order by the lower Court. 

But reference has been made to s. 107 of the Civil Procedure 
Code and to the fact that s. 564 of the old Code has not been 
reeenacted, 

Section 107 says that an appellate Court shall have power to 
remand a case subject to such conditions and limitations as 
may be prescribed (that is by the rules); but, the rules under 
O. XLI containing the conditions of remand do not permit of 
such an erder as the Assistant Judge has passed. 

That a general power of remand can be, inferred !rom the 
disappearance of s: 564 is a proposition to which a Bench of 
this Court declined to accede: see Narottam Rajaram v. 
Mohanlal Kahandas(1). We think such a provision would be 
out of place in view of the rule making power reserved to High 
Courts under the present Code. As the rules stand we are of 
pinion that the learned Judge has committed a material 
p= 
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irregularity which requires correction. He could re-appreciate 
the evidence which appears to have been ample and could 
allow necessary amendments of pleadings consistent with the 
case made in the lower Court but he could not require the 
lower Court to reconsider the whole case de novo and write 
another judgment: see Venkata Varatha Thatha Chariar v. 
Anantha Chartar() and Mallikarjuna v. Pathaneni(), 

No amendment of the pleadings so as to make out a new 
and inconsistent case should be allowed. The proposed 
amendment indeed is not of that character. There was, in our 
opinion, nothing to prevent the Court from giving relief if it 
found a case of undue influence established. Such a case would 
not be inconsistent with the allegations in the pleadings and 
the case made for the plaintiff and although undue influence 
and fraud are dealt with under separate sections in the Indian 
Contract Act (ss. 19 and 19A)(which perhaps the learned Judge 
had in mind) undue influence is a*branch of fraud in equity and 
invites the same relief in such a case as the’ present under s. 38 
of the Specific Relief Act. 

We set aside the lower appellate Court’s remand oyder and 
direct that Court to dispose of the case on the evidence with- 
out prejudice to its power to act within the limits of O. XLI, 
r. 25 or 27 if occasion should arise. Costs costs in this appeal. 


Order set aside. 


i a ils coer =i em oe ee 
(1) (1894) Í. L. È, 16 Mad, 299, P.O. (2) (1896) I. L, R. 19 Mad. 479 
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A, C. J. was instituted in his own right and not as legal representative 
1915 Of Vyankatrao; and (2) that in any event the order of abate- 
og ment could not bind the plaintiff because the suit was brought 

Raucuanpra PY Vyankatrao in his own name without adding as parties the 

v. other co-parceners of the undivided Hindu family consisting 

SERI PATRAQ of his three minor sons, the plaintiffs, Tukoji, Bhau and 
ubrao, and his adult brother Apparao. 

The Subordinate Judge held that the suit was barred by 

reason of the order of abatement, on the following grounds :— 


It is argued that the pla:ntiff now sues in his own right and not as a legal 
representative of his fathor; therefore, the provisions as to abatement are 
uot applicable to him, Ido not think it possible to accept this argument. 
A person who represents the estate of the deceased, who himself 
ropicsented the estate during bis hfe-time must be deemed to be the legal 
ropresontative of the deceased [s. 2 (1i), Civil Procedure Code}. Admittedly 
Vyankatrao, his brother and his sons formed an undivided Hindu family, of 
which Vyankatrao was the head and manager. When he instituted the 
Sait No. 399 of 1881, he personally must have done so as head and manager. 
Lhe tather of ajoint Hindu family has larger powers of representation 
than others, so as to bind the interests of his sons, both in transactions and 
suls [Jayabhar Vejbhukandas (1886) I, Le Re 11 Bom..37}, BoI think 
whatever order was passed in that suit was binding on the son (the present 7 
plaintiff), lt is not even suggested that the mortgage debt contracted was 
tor illegal or immoral purpose, in order that the son may avoid the 
mortgage, The fact that the son brings the suit for redemption is an 
adminsion on lus part of the binding character of the transaction 
However, to come tothe point, what I want to say is that Vyankatrao 
brought the suit ın his presumptive representative character and the 
contrary is not shown and the present plaintif— was bound by those 
proceedings. He, not having appled within the statutory period of 
limitation to have his name broughton the record, no fresh suit shall be 
brought on the same oause of action (0. XXIE, r. 9), The plaintifi’s 
pleadei, Mr. Sane, relied on the Calcutta and Allahabad cases, in which it 
was held that notwithstanding a decree for redemption against tho father, 
the son, who was not made party to the suit for the decree for redemption 
had stillthe right to redeem and can institute a fresh suit for redemptio 
(I. L. R. 28 Cal, 517, I. L. R. 24 All, 211 and I. L. R, 30 AU, 251). Th 
decisions in all these cases are based on the application of a, 85 of the 
Trausfer of Property Act, This section was not applicable to Bombay 
Presidency until 1893. So it has to be considered what the Bombay law 
was, independent of s.85 of the Transfer of Property Act. Thero isa 
long course of decisions of the Bombay High Court thata maneger of an 
undivided fumily, more especially the father, efficiently represents the 
interests of the minora in the family (5 Bom, 685, 7 Bom, 467 and 11 Bom, 
37). lo I, L. BR. 24 Bom, 136 (eqs Sambhu), even the mother was held: 
sufficiently to represent the interest of her minor sons,as regards family 
debts which were binding on the sons, I -hold, therefore, ihat undes Q 
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else. In support of that contention reference was made, parti- A. C. J. 
cularly to the judgment of the Privy Councilin Kishen Parshad 4945 
v. Har Narain Singh), and a Full Bench decision of the =~ 
Allahabad High Court in Hori Lal v. Munman Kunwar(2). RAMCHANDRA 
With regard to the Privy Council case, we are of opinion that San] sane 
all that was decided was, as stated by Mr. Justice Chamierin ~ __ 
his judgment in Hori Lal v. Munman Kunwar(), that manag- Seot C.J. 
ing members of a joint family entrusted with the management 
of a business are competent to enforce at law the ordinary busi- 
ness contracts which they are entitled to make or discharge in 
their names. We cannot regard it as an authority with regard 
to redemption suits. 

The contemporaneous decision of the same Bench, Madan 
Lal v. Kishan Singh(8), indicates that if a manager sues ona 
mortgage on behalf of all his co-parceners he should at least 
purport to sue ina representative capacity as was suggested 
by West J. in Gan Savant Bal Savant v. Narayan Dhond 
Savani(4). There is no indication here that Vyankatrao’s 
suit was brought in a representative capacity. If not it 
would certainly be defective as a redemption suit according to 
all canons of procedure, e. g., ChaptersIIIand V of the Code of 
1882, Gan Savant Bal Savant v. Narayen Dhond Savant(4)s 
Padmakar Vinayak’ Joshi v. Mahadev Krishna 
Joshi(S) and Bolton v. Salmon). If the suit was 
defective Vyankatrao’s personal right to sue did not embrace 
the rights of his co-parceners and none of them can be conclud- 
ed by the application of s. 371. In coming to this conclusion 
we have not overlooked ill. (d) to s. 361 of the Code of 1882 
which treated the father’s right to sue his co-parcener for parti- 
tion as including the right of suit of his own sons. Whether 
that illustration was consistent with the principles of Hindu 
law or not we need not here inquire for Vyankatrao at the 
time of his death had a brother who was also interested in the 
equity of redemption. Apart from the question raised upon 
$.371, we think that the two Bombay cases above cited are 
sufficient authority for the conclusion that since the introduc. 
tion of the Code of 1877 no legal proceeding by Vyankatrao 
alone short of actual redemption would deprive his co-parceners 
of their right to redeem against the mortgagee. The right of 


——ay NE 


(1) (1910) L. B. 38 I. A. 45 ; (4) 2883) I. L. R.7 Bom. 467. 
13 Bom, L. R. 359, P. C. (5) (1885) I. L. R. 10 Bom, 21. 
(2) (2912) L. L. B. 34 All. 549, (6) [1891] 2 Ch, 48, 52, 
(8)(1912) L. L. R, 34 AU, $72, 
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A. 0, J. a mortgagee to enforce his security by sale in a suit against the 
1915 | person who executes with authority, express or implied, a mort- 
S gage of family property, without joining the coparceners inter- 

RANOHANDRA ested results from the authorized mortgage which carries with 

Y» it the all embracing remedy: see the opinion of Pontifex J. 

PER IPATRAO quoted by the Judicial Committee in Doulut Ram v. Mehr 

Scott C. J. Chand(s). It does not follow that the defeat of one co-owner 
a who desires to redeem will bar the exercise of the same right 

by another; hence arises the necessity for joining all parties 
interested in one suit. 

It must not be taken from the above remarks that we assent 
to the view that the provision of the Code which refers to 
representative suits can properly be applied to suits on behalf 
of a Hindu family by its manager. 

We affirm the decree and dismiss the appeal with costs. 


° Decree affirmed. 


"mi e 


Before Mr, Justice Shah and Jr, Justioe Hayward. 


MURLIDHAR NARAYAN GUJARATI 


1915 V, E 
Sna VISHNUDAS BALMUKANDAS.* 
Uctober 22, 


Transfer of Property Aet (IV of 1882), Seci. 88, 89—Preliminary decreas 
—Decree abrolul: for sale—First decree if nol appealed from, cannot be 
attacked in appeal against the second—Second decree ts in nalure an applica- 
tion for ececution—Civil Procedure Code (Aci XLV of 1882), Sec, 244— 
Civil Procedure Code (Act V of 1908), Sees, 2, 97, O. XXXIV, vr.1 and 
S$—Limtilation Act (AV of 1877), rts. 179, 180. 


Ina suit, brought in 1907, to recover the mortgage amount by sale of 
the property mortgaged, a preliminary deoree was passed on 30th June 
1910; and a final decree was passed on the ı5th March 1912, The 
defendants, in appealing against the final order, substantially raised 
points against the decree of 1910 as well, The lower Court held that 
the correctness of the preliminary decree could not be disputed, under 
8,97 of the Civil Procedure Code, 1908. It was contended in appeal 
that the right of appeal accrued under the old Civil Procedure Code, 
which was in force at the date of the suit :— 

Held, that, even under the old Code of Civil Procedure, the correct- 
ness of the decree, passed under s. 88 of the Transfer of Property Act 


*Second Appeal No, 245 of 1914, of 1912, confirming the decree passed 
from the decision of G.B, Laghate, by B. <A. Gupte, Second Class 
First Class Subordinate Judge, Subordinate Judge of Yeola, in Civil 
A. P., at Nasik, in Appeal No. 248 Suit No. 249 of 1907, 

(1) (1887) L, B, 14 I. A, 187,- 196, 
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4. 0. J. questioned the correctness of this view and has urged that the 
11g Present suit having been filed before the new Code came into 
~~ force, the right of-appeal must be held to have accrued to him 

Muruipgaz under the old Code of 1882, that it could not be taken away or 
v. modified in any way by the new Code, that under the old 
VISHNUDAS Code there was no distinction made between a preliminary and 

Shah J. final decree and that it was open to him in appeal from the 

~~ final decree to argue the whole case according to the repealed 
Code. 

In support of the first part of this argument he has relied 
upon the cases of Ratanchand Shrichand v. Hanmantrav 
Shivbakas(), Colonial Sugar Refining Company v. Irving ®) 
and Nana Aba v. Sheku Andu(3), and urged that the right to 
appeal accrued to him within the meaning of s. 154 of the new 
Code of Civil Procedure not at the date of the preliminary 
decree, but at the date of the suit, This point is not free from 
difficulty though the decided cases apparently support the 
appellant’s contention. 

But assuming, without deciding in favour of the appellant, 
that his right to appeal acciued to him at the date of the suit 
and that that right is governed by the provisions of the old 
Code, ıt seems to me clear that even then his appéal to the 
District Court, so far as it related to the decree of the 3oth of 
June 1910, would be barred. Even if the decree be treated as 
one falling under the old Code and the provisions of the Transfer 
of Property Act which were then in force, it is clear that the 

* decree of the 30th of June 1910 for payment within six months 
would be a decree contemplated by s. 88 of the Transfer of 
Property Act, and the order absolute for sale in default of 
payment would be made under s. 89 of that Act. Such an order 
is not referred to in s. 89 asa decree, though the first adjudi... 
cation is described as a decree ins. 88. ‘This order under s. 89 
would be appealable in virtue of the provisions of s. 244 of the 
old Code read with the definition of the term ‘decree’ as given 
in that Code. Whatever doubts there may have been on this 
point in virtue of the conflict of decisions as to whether an 
application for an order absolute for sale on default of payment 
by the mortgagor was one “for execution of decree” governed 
by Art. 17y 01 “ to enforce judgment” under Art. 180 of the 
Indian Limitation Act of 1877 orit was an application under s. 89 
ofthe transfer of Property Act not subject to any period of 


(1) (1869) 6 B. H. O. R, (A, C, J.) 166. (3) (1908) 10 Bom, L. R, 830; 
(2) [1905] A. C. 369, i, L, R, a2 Bom, 397,¢ 
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holding that the suit was barred by O. 11, T. 2, of the Code. 
That rule provides that “every suit shall include the whole of 
the claim which the plaintiffis entitled to make in 1espect of 
the cause of action, and that where a plaintiff omits to sue in 
respect of any portion of his claim, he shall not afterwards sue 
in respect of the portion so omitted.” In the view of the 
lower Courts the present claim in respect of Survey Nos. 403 
and 404 was, or was to be regarded as, a portion of the claim 
agitated in Bahini’s suit of t910 and was based upon the same 
cause of action. It was consequently held that since Bahini 
omitted to sue in respect of Survey Nos. 403 and 404 in I910;, 
the plaintiff was debarred from preferring his claim to those 
numbers in the present suit, 

The question whether that decision is right seems to me to 
¿urn entirely upon whether the cause of action in the earlier 
suit was identical with, or different from, the cause of action in 
the present suit, and I differ from the learned Judges of the 
Courts below, because, in my opinion, the two-causes of action 
are distinct. As was said in Kashinath Ramchandra v. Nathoo 
Keshav(2), “ the expression ‘ cause of action’ refers to the media 
upon which the plaintiff asks the Court to anive at a conclusion 
in his favour” and“ to every fact which it would be necessary for 
the plaintiff to prove in order to support his tight to the judgment 
of the Court.” Where the question is, whether the causes of 
action in two suits are different or identical, one of the most 
valuable tests appears to me to be that supplied by the authority 
of Brunsden v. [dumphrey(2) where L J] ustice Bowen 
in delivering judgment, quoted the following words used by 
De Grey ©. J. in Kitchen v. Campbell(s): 


“The principal consideration is whether it be Precisely the same cause of 


action in both, appearing by proper averments in a plea, 
stated ina special verdict, ora special case, 
this identity 18 that the same evidence will maint 


or by proper facts 
And one grat criterion of 
ain both actions.” 


And that test was applied by the Lord Justice for 
the decision of the particular case then pefore the Court 
Adopting that same test here, it seems to me dlear 
that the causes of action in the two suits were distinct. In the 
former suit the facts, which the then plaintiff was under obliga- 
tion to prove in order to entitle her t “ANTI ’s eee 
were that on the death of her moth 
upon her and that the alienation t 


(1) (2914) 16 Bom, L. B. 454; 
e I, L R. 38 Bom. 444. 
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A. O, J. was invalid. But the facts, which Bahini or her vendee, the 
1915 Plaintiff, would have to prove in this suit in order to recover 
yet judgment, would be not only that Bahini took the property on 
Song the death of her mother, but that the sale to Dagdu of the 

v. different Survey Nos. 403 and 404 was invalid in law ; in other 

DARIIDAI words, the two sets of facts which require to be proved in both 

Batchelor 7, Suits in order to enable the plaintiff to succeed were different 
bias sets of facts, and it follows, in my opinion, that the causes of 

action must be pronounced to be different. Mr. Rao in support 

of the judgment under appeal has called our attention to Nunda 

Kumar Nasker v. Banomali Gayan@) which was cited with 

approval in Umabai v. Vithal) But these decisions do not, 

in my opinion, conflict with the view which I have expressed. 

They go no further, as I understand them, than deciding that 

it is open or competent or lawful fora plaintiff suing in eject- 

ment to join as co-defendants various alienees who are in 
possession of portions or fragments of the property in suit. 

They do not, I think, decide, what alone would assist the 

espondents here, that itis obligatory upon such a plaintiff to 

joffy all such alienees as co-defendants at the risk of forfeiting 
his right to recover from those whom he fails to join in his first 
suit: in other words, they do not decide that the cause of action 
supplied by one alienation is identical with the cause of action 
supplied by another. 

Upon these grounds I am of opinion that the lower Courts 
were wrong in dismissing the plaintiffs claim upon the 
preliminary ground that it was bad under O. JI, r 2. 

The decree of the lower Court must be reversed and the suit 
must be remanded to be heard and decided on its merits in 
regard to Survey Nos. 403 and 404. As to Survey No. 324 
the decision of the lower Courts has not been impugned before 
us and will stand. 

Costs of the appeal will be costs in the suit. 


HAYWARD J.—I concur. The causes of action were, in my 
opinion, not the same in the two suits. The cause of action in 
the suit of 1910 consisted of the title arising on the death of 









Bhagirathi and the alleged invalidity of the sale-deed relating to 
Survey No. 2243 r of Zagdu. The cause of action in the 
present st sisted of the title arising on the death 
of Bhagi d invalidity not tor present purposes, 


(2) (1908) 11 Bom. L. B, 84; 
1, L. R. 33 Bom, 293, ° 
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of the sale-deed relating to Survey No. 324 in favour of Zagdu, 
but of another sale-deed relating to other Survey Nos. 403 and 
404 in javour of another man, Dagdu. No doubt those two 
separate causes of action mighi have been joined together in 
one suit, as raising the common question of title arising out of 
the death of Bhagirathi and affecting to some extent each of the 
two different defendants, under the permissive provisions of 
O. 1, r. 3, of the Schedule of the Civil Procedure Code as in 
the cases of Wundo NKumur Nusker v. Banomali GayanQ) 
and Umabai v. Vithat(a). 

But that 1s quite another thing trom holding that those two 
separate causes of action ough/ to lave been joined together 
in one suit against the two different defendants. The two 
causes of action were clearly separate because the invalidity of 
the sale-deed in favour of Zagdu could not have been estab- 
lished solely by proof of the invalidity of the sale-deed in 
favour of Dagdu. Nor would proof of the invalidity of the 
sale-deed in favour olf Zagdu alone have sufficed to settle the 
invalidity of the sale-dced in favour of Dagdu. They could 
not be supported by the same evidence and that was the test 
adopted in the case of Kashinath Ramchandra v. Nathoo 
Keshav(3), Moreover the two causes of action affected different 
defendants. There was, therefore, no legal necessity to join 
them inone suit, as neitherclaims under separate causes of 
action nor claims affecting diflerent defendants are contemplated 
by the peremptory provisions of O. IL r. 2, of the Schedule of 
the Civil Procedure Code. lt would not have mattered even if 
the two separate causes of action had jointly affected the 
different defendants and had not involved a severad liability of 
each of the two different defendants. For they would still 
have been beyond the contemplation of the peremptory provi- 
sions of O. If, r. 2, though within the permissive provisions of 
Q. I, r. 3, of the Sched Civil Procedure Code. 

I have ventured to arks as it seems to mie 
essential for the prop ion of these somewhat 
difficult questions of miis-joinder that not only 
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natka). The point does not arise in this case, and when jt A. ©. J, 


arises it will require to be carefully considered in view of the 
doubt expressed in Madhusudan Shivram Kanvinde v. Bhau 
Aimaram Lad (3). 

Decree reversed. 


Berorren’sa Norn,—In Madhusudan Shivaram Kanrinda v. Bhau Atmaram 
Lad (8. A. No. 448 of 1911), decided by Scott C. J., and Chandavarkar J., 
on the asrd October 1912, the following judgment was delivered.— 


Scorr C, J.—A suit was filed in the year 1888 against two 
of four cousins entitled tọ certain joint family property in 
Malvan to recover Government assessment which had been paid 
under compulsion of law in respect of that property by an 
owner of another property. 

The two defendants in that suit were sued as managers of 
the family. They were originally sued in their individual 
capacity alone but the plaint was subsequently amended by 
adding that they were sued as managers. A decree was 
obtained for the amount of assessment which had been paid by 
the plaintiff on their behalf and in execution of the decree the 
property was sold in 1895, The purchaser went into posses- 
sion inthe month of November of that year, and as certain 
exhibits referred to by the Subordinate Judge in this case show, 
he obtained decrees for rent against tenants in occupation of 
portions of the family property so long ago as 1900. 

This suit was filed in 1904 by the purchaser to obtain parti- 
tion of property which was eldin common with 66 or 67 
other co-sharers and then the defendants took the opportunity 
of objecting, that they were not bound by the Court-sale in 
1895, 

The learned Subordinate Judge, however, finds, and his 
finding is accepted by the appellate Court, that : 

‘“ In the suit of 1888 the defendant No. 2 and Narayan were sued as mana- 
gers of the family, but they did not deny that they were managers. There 
was similar acquiescence on the part of defendants 3 and 4 also, that is, of 
the present appellants. Though employed in Bombay they frequently came 
home and were on very good terms with defendant 2 and Noagayan, for it is 
admitted that these Intter used to collect rents for them. Hence the 
defendants 8 and 4 must have had intimation of the decree passed against 
defendant 2 and Narayan, as managers, and of the execution proceedings 
which resulted in the sale of their lands. And yet till the institution of 
this suit they took no steps whatever to get the sale set aside or declared 


not binding on them. But itis urged on behalf of defendants 3 and 4 that 
hey took no ateps b because the lands Were in possession of of the, family. But 


° (1) (1886) I, L, R, 11 Bom. 700. (2) (1912) 2) Bee Not 
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A. C. J. tho innds were in possession of the tenants, and the plaintif had obtaine 


1912 
koat, Saai 
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v. 
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rent decrees against many of them. Thusthe conduct of all the deferdants 
1 to 4 till now has been such as to show that they regarded defendant 2 and 
l arayan as managers of the family,” 

In this state of facts we think that the principle underlying 
the decisionin Narayan Got Habbu v. Pandurang Ganu(), 
may be properly applied against the appellants although they 
were not parties to the suit of 1888. 


In support of the conclusion of the lower Court the respond 
ent’s pleader has relied strongly upon the decision in Hari 
Vithal v. Jairam Vithal(2) which appears to be a case very 
much on all fours with the present in regard to its facts, and if 
correctly decided, would be sufficient, without the adverse find- 
ing of fact to which we have referred, to defeat the appellant’s 
claim. We are not, however, altogether satisfied with the rea. 
sons given in that judgment for the conclusion that Lakshman 
Venkaiseh v. Kashinath(8) has ‘been over-ruled by Doulut 
kam v. Mehr Chand (4). Doulut Ram's case was one which 
was concerned with a mortgage by manager of a joint family. 
The case of Hari Vithal v. Jairam Vithal was not concerned 
with a mortgage. In Lakshman v. Kashinath it was held 
that where, in execution of a money decree obtained against 
two brothers of the plaintiff as managers in a suit to which the 
plaintiff was nota party, the house which was the family 
property was sold, the sale was void as against that plaintiffs 
share in the house. 

It appears to us that there isa distinction between cases 
of decrees against a father where the interest of the sons is 
sold in execution and the case ofa decree against a managing 
brother where the interest of other brothers is sold in execution 
they not being parties to the suit. Wealso think that there is 
a distinction between the case of a mortgage where the whole 
family property has been mortgaged for family necessity by 
the manager and the case where there is only a money decree 
against one individual member of a joint family. 

We, therefore, think that although the decree of the lower 
appellate Court must be affirmed in this case, it may be 
necessary in the future to reconsider the correctness of the 
decision in the case of Hari Vithal v. Jairam Vithal. 

We affirm the decree of the lower appellate Court and 
dismiss the appeal with costs, 
~ (ay. G88) Y La- R. 5 Bom. 685. (a) (886) I. L. R, 11 Bom. Joo. 


(2) 1889) 14 Bor, 597. (4) (1887) L, R, 14 I. A, 187. « 
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Before Mr, Jusitce Macleod, 


SEWARAM GOKALDAS D 
te Seplember 20, 
BAJRANGDAT HARDWAR POTDAR.* — 


Letters Patent, ol. 12— Leave of the Court—Jurisdection of High Cow t— Sutt 
on hundi—Hundi passed up-country and not made payable in Bombay— 
Consideration of the hundi being transaction between Bombay merchant 
and up-country constituent, 


The plaintiff, carrying on business in Bombay, filed a suit in the 
Bombay High Court, to recover the amount of hundtes drawn by the 
defendant on his own firm. The Aundtes were passed at Bassum in 
Akola where the defendant resided and where the plaintiff had gone 
to settle his accounts of dealings with the defendant. A question having 
arisen whether the Court had jurisdiction to entertain the suit :— 

Held, that the Court bad no jurisdiction to entertain the suit, for the 
hundiss were not made payable fn Bombay and the fact that the con- 
sideration for the Aundies was the balance of accountsdue by the 
defendant to the plaintiff in respect of transactions effected in Bombay 
was no part of the cause of action, 


Per Macleod J.~—In giving leave under cl, 12 of the Letters Patent in 
suits on promissory-notes or Aundies, L have always given leave when 
the money was payable in Bombay; and refused leave when the money 
was payable out of Bombay. If there are transactions in Bottbay, 
which result in a credit in favour of the Bombay merchant against an 
up-country merchant, and if the Bombay merchant goes to settle his 
account up-country and accepts s promissory-note or hundi in satisfac- 
tion of his account, then if he wants to sue on that note in Bombay he 
must take the precaution to see that the note is made payable in 
Bombay, 


SEWARAM GOKALDAS, a firm carrying on business in Bombay, 
acted as jakka adatias for the defendant, who carried on 
business at Bassum in Akola, 

The accounts of the dealings between the parties were made 
up at Bassum, where the plaintiffs had sent their’ man for the l 
purpose, The resultof the accounts showed a balance in favour 
of the plaintiffs. The defendant paid Rs. 242-15-0 in cash, and 
for the balance passed two Aundies for Rs. 900 and Rs, 1000 


drawn in his firm’s name and payable in 181 apd 361 days 
respectively —., 
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0. ©. J. The kundies were not honoured on due dates. The plaintiffs, 
1916 therefore, filed a suit in the High Court of Bombay to recover 
me the amount of the Aundies, alleging that they were passed at 

Sswarau Bassum, “but consideration of the Aundies was the balance of 

v. account due by the defendant to the plaintiffs in respect of the 
BasRANGDAT transactions effected in Bombay and the moneys were payable 
to the plaintiffs in Bombay, and a material part of the cause of 
action arose in Bombay.” Leave undercl. 12 of the Letters 
Patent was obtained. 

The defendant contended inter alia that the hundies having 
been drawn in and payable at Bassum, the Court had no 

jurisdiction to try and determine the suit. 


Strangman, for the plaintiff. 
Desai, for the defendant. 


MACLEOD J.—The plaintiffs, oarrying on business in Bombay, 
had dealings with the defendant, who is said to carry on business 
at Bassum in Akola under the style of Chatandas Shankardas. 
The plaintiffs say that the account was settled in 1912 between 
the parties, The defendant, after paying a certain amount in 
cash, passed two hundies for Rs. 900 and Rs. 1000, respectively, 
drawn on his own firm by the defendant payable in Bombay 
181 and 361 days after sight, respectively, As those hundies 
were not met when they fell due, the plaintiffs brought this 
suit for the recovery of the amount. 

Paragraph 5 of the plaint states that the defendant resides at 
Bassum ; that the Aundies were passed at Bassum but the 
consideration of the hundies was the balance of the account 
due by the defendant to the plaintiffs in respect of transactions 
effected in Bombay and the moneys were payable to the 
plaintiffs in Bombay anda material part of the cause of action 
arose in Bombay. 

Leave was obtained under cl. 12 of the Letters Patent to file 
the suit in Bombay. 

The question has now arisen whether any part of the cause 
of action has arisen within the local limits. It must be 
admitted, on an inspection of the hundies, that the statement 
in the plaint that the Aundies were payable in Bombay is 
incorrect. But itis contended that the consideration for the 
hundies Yet e of account due by the defendant to the 

ions effected in Bombay. The 
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but ifthe whole cause of action consists of those facts which 9. ©. J. 
it is necessary for the plaintiffs to prove in order to succeed 1918 
in getting a decree, then it was not necessary to prove the =~ 
transactions out of which the present claim arose as the claim Swanras 
on those transactions was satisfied by the passing of the Aundies, , oT sa 
and under the Negotiable Instruments Act the consideration for m 
the hundies must be presumed, so the plaintiffsare entitled to a Macleod J. 
decree merely on production of the hundies unless the defendant 
can show that there was no consideration. In giving leave 
under cl. r2 of the Letters Patent in suits on promissory-notes, 
or hkundies, I have always given leave when the money was 
payable in Bombay, and refused leave when the money was 
payable out of Bombay; and, in my opinion, if there are 
transactions in Bombay, which result in a credit in favour of 
the Bombay merchant against an up-country merchant, and if 
the Bombay merchant goes to settle his account up-—country and 
accepts a promissory-note ‘or hundi in satisfaction of his 
account, then if he wants to sue on that note in Bombay he 
must take the precaution to see go note is made payable 
jn Bombay. 

Unfortunately, the plaintiffs, when they applied for leave, 
made a mis-statement in the plaint upon which I relied in 
granting the leave. IfI had been aware that the facts stated 
in the plaint were incorrect, I should have refused the leave. 

Therefore, I must hold now that the Court has no jurisdiction. 

The plaint should be returned to the plaintiffs for presenta- 
tion in the proper Court. 


The plaintiffs to pay the defendant’s costs, 


Plaini returned, 


Solicitors for the plaintiffs; Tyabji, Dayabhai & Co. 
Solicitors for the defendant: Manecklal & Co, 
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Before dir, Justices Beaman, 


KANJI JETHSI 


v, 
THE ADVOCATE GENERAL.* 
Cy pres dootrine—A pplication extra territorium—Jurisdiction— Court, 


Where the charitable objects lhe without the jurisdiction of the 
Court, the most the Court can do is to safeguard the funds intended 
to be applied to those charitable purpcses where such funds lie within 
the Court’s juriediction, and thereafter leave the application of them 
to the intended objects of the testator’s bounty tothe Courts of the 
country within whose jurisdiction those objeots are. 

A Court has no jurisdiction to apply the cy pres doctrine egira 
territorium., 


ONE Bharmal Meghji, a Cutchi Dassa Oswal of Bombay, 
died on the 26th February 1897, having made a will, of which 
defendants Nos, 1 and 2 were appointed executors. By clauses 
8 and 9 of the will, pe? aes directed as follows:— 

“8, I direct the rosidue ofMy estate should be applied for the purpose of 
the following two charities, viz., (1) Jiva Daya; (2). Dealing out provisions 
and clothes and distributing ~ . Palitana Jain religion books and works to 
Badhus and Sadhavis, Shravaksa and Shravikas. 

9. Whether the principal money of my estate or interest or income 
thereof is to be applied for the purposea of the above charities is entirely 
left to the discretion of my oxecutors.” 


In 1910, defendants Nos. 2 and 3 filed an originating 
summons in the High Court of Bombay, for the determination 
of the following questions: 

1. Whother itis necessary, desirable or proper that the directions con- 
tained in cl, 8 of the will of Bharmal Meghji should be strictly carried outP 

2. Whether the execution of tho trusts in the said cl, 8 contained has not 
now become inexpedient and the same ought not to be executed oy pres? 

3. Does the Court sanction the application of the funds in the possession 
of the plaintiffs to the purposes of the Cutchi Dasa Oswal Jain Boarding 
School and, if so, upon what terms? 

4. Will the Cpurt direct a scheme for carrying out the charitable purposes 
of the testator P 


The summons was numbered as a suit. The Advocate Genera] 
of Bombay was made a party defendant. The other four 
defendants were Jain inhabitants belonging to Palitana 
Bombay, Cutch and Poona respectively. The suit ended in a 
decree which ordered that the funds in the hands of the then 

* O. O. J. Suit No. 950 of 1913, a 
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plaintiffs which were directed to be applied to the objects 
mentioned in cl. 8 of the will were to be made over to the 
trustees of Cutchi Dasa Oswal Jain Boarding School in the 
terms of a scheme framed by the Court. The trustees of the 
School were defendants Nos. 4 to 6. The Advocate General 
was defendant No, 1 in the present suit. 

The present plaintiffs, one of whom was a Shravak of Pali- 
tana, and the other was a Jain Sadhu, filed the suit on behalf of 
Shravaks and Shravikas, Sadhus and Sadhavisfor whom provision 
was made in cl. 8 of the will, praying (1) that the decree in the 
fermer suit be set aside in so far as the same affects the funds 
liable to be applied inthe said bequest for the purposes of 
carrying out the second branch of charities under cl. 8; (2) 
that the residue of the testator’s estate be justly and equitably 
apportioned between the two branches of charities under the 
clause ; and (3) that proper provision be made to secure the 
funds to be apportioned for the benefit of the second branch of 
the charities. 


» 


Desai and Kanga, for the plaintiffs. 

Bahadurji, for defendant No. 1. 

Wadia and Davar, for defendants Nos, 2 and 3. 
Taraporevalla, for defendants Nos. 4 and s. 
Laleyarkhan and Jinnah, for defendant No. 7, 


BEAMAN J.—No issues are raised in this suit because none of 
the parties are disposed to take up a contentious attitude. The 
position with which I am confronted is certainly very unusual. 
In form the present suit may be defective. I think that the 
relief that is asked for is too large. Ido not think that I am 
in a position, or have jurisdiction, to set aside the decree of a 
Court of concurrent authority. Nevertheless, the plaintiffs are 
suffering what appears to be a substantial injustice, and there 
must be some remedy. 

It appears that a Jain of some wealth died, bequeathing 
considerable sums of money to two charities. The first of 
these was merely described as Jiva Daya, that is, in the 
ordinary sense, the feeding of animals or insects. The other 
half was the bestowal of clothes and food upon sadhus and 
sadhavis, shravaks and shravikas within the territorial limits of 
the State of Palitana, and, doubtless, according to intention 
of the trustor, while performing t 
temples on Satrinja. In 1910, 
takén out before Mr. Justic 
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the plaintiffs. The Advocate General was made a defendant 
and so were four members of the Jain community, one residing 
in Bombay, one in Poona, one in Cutch and one in the State of 
Palitana. It is quite clear that this originating summons was 
not a suit under s. 92 of the Civil Procedure Code. It is also 
quite clear that the four Jain defendants were not representing 
the intended beneficiaries under O. 1, r. 8. But itis not at all 
clear what this rather heterogeneous array of parties really 
meant or what it conveyed to the learned Chamber Judge. 
The Advocate General merely submitted to the decision of the 
Court and appears to have taken no interest whatever in the 
subject-matter of the summons, Affidavits were putin by the Jain 
defendants supporting the suggestion of the trustees that the 
designated objects of the testator’s bounty were already amply 
supplied,and that asregards the first half of the charitable 
bequests, the meaning of the words ‘Jiva Daya’ might and ought 
to be extended so as to include benefits to the soul, of which not 
the least was primary education. Accordingly, the learned 
Chamber Judge made an order directing the trustees to apply 
all the funds at their disposal cy pres toa certain local educa- 
tional institution situated in Bombay. 

The present plaintiffs have come in under O. 1, m 8, as 
representing the intended beneficiaries in the territorial limits 
of the State of Palitana. We have now the Advocate General, 
the trustees of the charity, and the trustees of the local school, 
amongst the defendants; and there isa 7th defendant, who 
has taken up a position af his own and claims that the inter- 
pretation put upon the words‘ Jiva Daya’ in the proceedings 
before Mr. Justice Robertson was entirely wrong and that that 
learned Judge’s order has, through the incorrect information 
supplied by these aflidavits, wholly misapplied that part of 
the charity. The difficulty which I have felt through- 
out lies in the fact that there is a decree, in form, seemingly 
a decree in rem, ofa Court of co-ordinate authority and 
concurrent jurisdiction, directing the trustees to apply the 
entire funds of this charity to a particular local object. With 
respect, I am clearly of opinion that had the matter been 
properly represented by the Advocate General to the learned 
Judge sitting in Chambers, he would have seen at once that 
at any rate, SO much of the charity as was in the 
kable language intended to be given 
territory | was not competent for 
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him, applying the cy pres doctrine, to divert the charitable funds 
from their destined object to a totally different object within the 
jurisdiction ofhis own Court. The principle has long been 
established and is perfectly well-settled in the English Courts 
that where the charitable objects lie without the jurisdiction of 
the Courts, the most the Courts can do is to safeguard the funds 
intended to be applied to those charitable purposes where such 
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funds lie within the Court’s jurisdiction and thereafter leave Beaman J. 


the application of them to the intended objects of the testator’s 
bounty to the Courts of the country within whose jurisdiction 
those objects are. If that principle had been represented to 
Mr. Justice Robertson he could hardly have taken upon him- 
self asa Judge on the Original Side of this Court, the territorial 
jurisdiction of which is restricted to the town and island of Bom- 
bay, to determine, first, upon the question whether certain cha- 
ritable objects in the State of Palitana were or were not already 
sufficiently supplied, and assuming that they were, then, on the 
cy pres doctrine to divert the funds to other like charitable 
uses, That is clearly a matter for the Courts of the State of 
Palitana and one lying wholly without the jurisdiction of the 
Original Side of this Court. The case in its present develop- 
ment is very much the same as that in which this Court may 
have construed a will in such a way as to direct the executors 
to distribute all the funds to named persons and thereafter a 
suit be brought by a legatee who wasnot a party to those 
proceedings proving that he himself was entitled to the money 
in the hands of the executors. In sucha case notwithstanding 
the decree of the first Court, a Court of concurrent jurisdiction 
might, and indeed, in my opinion, ought to, make a decree in 
the second suit which would necessarily operate to modify, 
if not wholly annul, the decree first made, So, here, 
the result of Mr. Justice Robertson’s decree has been to 
deprive the intended beneficiaries residing within the limits 
of the Palitana State of the bounty intended to be conferred 
upon them by the founder of this charity. They were no parties 
to the proceedings in which that decree was*made. It is 
contended that the Advocate General was a party and that the 
Advocate General represents all charities. That is true, and 
that is a point which has occasioned me the most difficulty. 
But for the purposesof such a matter as was under the con- 
sideration of Mr. Justice Robertson it hat the 
functions of the Advocate General wer 
ing the funds within this Court’s | 


rd 
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0. O, J. Advocate General seems to have made no attempt to protect 
191g the interests of the intended objects of the testator’s bounty. 
—~  Nordid the Advocate General point out, as he well might have 

Kanst done, at the time, that the learned Judge had no jurisdiction 

v. to apply the cy pres doctrine extra territorium. 

rani In these circumstances and keeping in view the considera- 

. tions I have briefly outlined, I think that I shall be within my 

competence In so far varying the decree made on the Chamber 

Summons as to direct that the trustees shall expend half the 

charitable funds in their hands upon the purposes for which 

they were intended, that is, the feeding and clothing of saddus 
and sadhavis, and shravaks and shravikas in the Palitana 

State; and should there be no scope for these uses, then it 

will be for the trustees to apply to the Courts of the Palitana 

State for directions as to the manner in which the funds in their 

hands may best be applied cy pres. 

As to the other half of the charity, it is not contended that 
it has been limited definitely to any locality, and, therefore, 
I cannot say that wend ee of Mr. Justice Robertson in dealing 
with so much of it was without jurisdiction, or that I have any 
authority, whatever my own opinion may be as to the Correct- 
ness of his application of the cy fres doctrine to the matter 
before him, to interfere in any way in this suit with so much 
of the decree he passed upon the chamber summons. 

Decree will now be drawn in this suit directing the trustees 
to apply half the charitable funds in their hands to the 
purposes I have mentioned, that is to say, feeding and clothing 
of the Sadfus, etc., in the Palitana State, or shouid it appear 
that the money cannot be usefully so expended, then to 
apply to the Courts of the Palitana State for directions how 
best to apply it cy pres. 

The costs ef all parties to this suit may come out-of the 
charitable funds, those of the Advocate General and defendants 
Nos. 2 and 3 as between attorney and client; and of the 
plaintiffs and defendants Nos. 4,5 and 7 being party and 
party costs, ° 


Beaman J. 


Solicitors for the plaintiffs: Unwalla, Pherozshah & Papa. 

Solicitors for the defendant No. 1: Little & Co. 

Solicitors for defendants Nos, 2 and 3: Ardeshir, Hormusyi, 
& Co, 
Solj 






nts Nos. 3 and 5: Wadia Gandhy & Co. 
nt No. 7: Subnis & Goregaonkar. » 


\ 


VOL. XVII. ] THE BOMBAY LAW REPORTER. 65 


CRIMINAL REFERENCE, - 


Before Mr, Justice Batchelor and Alr, Justice Shah. 





1915 


EMPEROR v. SANJIVA SHIVAPA BADER,* y 
November, 29 


Public Conveyunces Act (Bom, Act Vi of 1868), See, 2—Using a licensed 
pony in a licensed tonga, though numbered differently. 


A person using in a licensed tonga a licensed pony, thcuyh the pony 
does not bear the number of the tonga, is not guilty of an offence 
under a, ¢ of the Bombay Public Conveyances Act, 


THE accused was charged with driving for hire, his licensed 
longa, No. 19,-with horses different frem those which were 
branded with the number of the onga. He was convicted and 
sentenced to pay a fine of Rs. 6 by the Second Class Magistrate 


of Muddebihal. 
The Distiict Magistrate of Bijapur being of opinion that the 
conviction was illegal, 1efericd the case to the High Cemi, 


on the following grounds :— 

There is no provision either in the Act or in the Rules (vide G, R, 
No. 7884 of 14-10-1912, J. D, published at page 382-1831 of the 
Bombay Government Gazette, Part 1) thata particular pory or popjes 
should be yoked toa particular Tonga or thatthe pcnies yoked should 
be branded with the number ofthe Tonga. If once a pony is examined 
and passed for a Tonga it appears immaterial to whichever Tcnga itis 
yoked provided the Tonga 1s licensed. 

The anomaly is apparent when, for instance, a person keeping moro 
than one licensed Tonga is not at liberty to indiscriminately joke any cf 
his ponies to any Tonga at his own convenience, The number branded 
on the-pony is, it seems, for the purpose of preventing the animal, after 
it is opce examined and passed, from being produced again witb another 
conveyance, AJ that is required is that.the ponies to be yokcd should be 
of the standard height prescribed by Rule No, 2 of the Rules referred 


to above, 
The; “public conveyance” as defined in s, 1 of the Act does not 


include the animals separately, 


The reference was heard. 
S. S. Patkar, Government Pleader, for the Crown, 


PER CURIAM.—In this case we agree with the District 
Magistrate that the conviction is unsustainable. All that the 
accused did was to use in a licensed fonga a licensed pony, 


* Criminal Reference No.940f District Magistrate of Bijapur, 
915, made by J. K. N. Kabraji, 
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though the licensed pony did nat bear the-number of the tonga. 
The accused hasbeen convicted under s. 2 of the Bombay Public 
Conveyances Act. The learned Magistrate, who convicted the 
accused, appears to have thought that to ply a fonga with a 
pony, licensed generally but not licensed for that particular 
tonga, fell within the words of s. 2, which prohibits the keeping 
or letting for hire of any public conveyan without the license 
referred to in the section. But there is no provision of the Act 
which requires that a particular pony or ponies should be yoked 
to a particular ¿onga or that the ponies used should be branded 
with the number of a particular donga. Under s. 1 of the Act 
the “public land conveyance ” is defined as the carriage by 
whatever number of horses or other animals it may be drawn. 
In Emperor v. Hari Tanazi() the accused, who had yoked an 
unlicensed pony to a licensed conveyance and plied the 
conveyance for hire, was held to be punishable under s. 2 of the 
Act; but that was because, in the words of the judgment, “the 
accused has plied his ‘onga with another pony which was not 
licensed, that is, with motive power which has not been 
approved,” In this case the motive power had been: approved, 
and there is nothing in the Act or the Rules thereunder which 
required the accused to restrict the use of a licensed pony to 
any particular conveyance. 

We, therefore, set aside the conviction, direct that the accused 
be acquitted and discharged and that the fine, if paid, be 
refunded to him. 

Conviction set aside, 


a RSP TPS awe 
(3) (2928) 45 Bom. L, R. 700, i 
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APPELLATE CIVIL. 





fore Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Beaman. 


SITABAI RAGHUNATH VAIDYA 
v, 
LAXMIBAI VYANKATESH VAIDYA.* 


Civil Procedure Code {Act V of 1908), Sec, 16 (d)—Suié for maintenance— 
Prayer that maintenance be made a charge on property within jurisdiction— 
Court—2Jurisdistion. 


The plaintiff sued her daughter-in-law in the Poona Court for u 
declaration that she was entitled to a maintenance allowance of u 
certain amount for her life, and prayed that the amount claimed should 
be made a charge on the defendants’ land inthe Inam village in the 
Bhimthadi Taluka of the Poona District. The defendant lived ina 
Native State. The lower Court held that it had no jurisdiction to try 
the suit :— 

Held, that the Poona Court had jurisdiction to try the snit under s, 16, 
cl,(@) of the Civil Procedure Code, 1908, for the question to be decided 
was, whether or not the plaintiff was entitled to a right io, or interest in 
immoveable property in the Bhimthadi Taluka by way of charge as 
security for the maintenance allowance which might be decreed, 


Suit for declaration. 

Sitabai ( plaintiff) sued her daughter-in-law, Laxmibaj 
(defendant No. 1) and Laxmibai’s father (defendant No. 2) in 
the Court of the First Class Subordinate Judge at Poona, for(1) 
a declaration that she was entitled to a maintenance-allowance 
of Rs. 50 a month for her life; (2) an award of Rs. 5 a month for 
house-rent ; (3) an award of Rs. 1500 for her pilgrimage ex- 
penses ; (4) an award of Rs, 2288 for money spent by plaintiff to 
discharge certain obligations of defendant No. 1’s husband; (5) 
an award of Rs. 4495-12-0 on account of her stridhaz property; 
and (6) for possession of certain stvidhan ornaments with 
defendant No. 1 or their value, Rs. 6755. The plaintiff prayed 
that the liability to pay the above sums claimed be made a 
charge on defendant No. 1’s landsin the Inam village in the 
Bhimthadi Taluka of the Poona District and on her share in the 
said village. 

The plaintiff and the defendants appeared to be natives of 
the Jamkhandi State and resided there till eight years before 

* Appeal No. 49 of 1914,from ordinate Judge of Poona, in Suit 
Order, against the order passed by No, 89 of 1912. 

J. H., Botigiri. Fist Olass Bub- 
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suit. They left the place owing to plague: plaintiff began to 
live in Poona; and the defendants, at Ichalkaranji under the 


Kolhapur State. 

The Subordinate Judge held on a preliminary point that his 
Court had no jurisdiction to try the suit, on the following 
grounds :— 

The question to be decided is whether the present suit is one which falls 
under s. 20 of the Civil Procedure Code or is one coming under the scope of 
8.16, ol, (@}-ofthe same. Lf the latter, itis obvious that this suit is maintain- 
able {a this Court and, if the former, it is not so maintainable os defendants 
live outside the jurisdiction of this Court admittedly, 

A claim for maintenance is essentially a claim for food, raimant and resi. 
dence and nota claim essentiully for property, although the foundation of 
the claim is the possession of property by the person or persons against 
whom the claim is made, Such property again may be solely immovable or 
solely movable or may partake of both kinds. Soa claim for maintenance 
may not necessarily and essentially be a claim against immovable property, 
To my mind, a maintenance cluim is essentially a money claim against the 
defendant grounded-on the possession by him of property which was once 
joint. Primarily, therefore, it is not a claim, as I am persuaded to believe, 
for the determination of any right to, or interest in immovable property as 
required by cl. (d) ofa, 16 of the Civil Procedure Code, 

It was seid that plaintiff’s prayer to have her malutenauce charged on 
defendant 1's lands in the Bhimthad: Tuluka of this District brought this suit 
within the scope of s. 16, ol, (d) above, I fail to see how that can be and no 
uuthorities are cited on the point. The placing of the charge on defendant 
1's landsis an equitable relief which the Court may or may not grant according 
to circumstances aud plaintiff is not entitled to claim it as of right. This 
charging of defendant 1’s estate with the liability to pay the muintenanre 
decreed to plaintif is tatended to secure the-plaintiff the punctual payment 
of the money or the effectual enforcement of the decree in her favour, In 
other words, itis intended to prevent the defendant from alienating the 
property without notice of plaintift’s claim and thus rendering the decree 
futile, It is thas a subsidiary relief granted as a precautionary measure for 
preventing the decree being rendered futile. Iam, therefore, clearly of 
opinion that the present is not o suit falling under a, 16, ol, (d) of the Civil 
Procedure Code, 


The plaintiff appealed against the order. 


J. Ru Ghar pure, for the appellant.—It was an error to hold 
that the suit was not one falling within the jurisdiction of the 
Poona Court. The suit was covered by s. 16 of the Civil 
Procedure Code: Sundara Bai Sahiba v. Tiruwnal Rao 
Sahib), Llemangini Dasi v. Kedarnath Kundu Chowdhry(2) ; 
Narbadabai v. Mahadeo Narayan(8); Savitribai v. Luximt- 
“(3)(1909) I. L. R. 33 Mad, 131. (3) (1880) I. L. R. 5 Bom, 99, ° 

\ 2)(1889) I. L. B, 16 Cal. 758, 764, P, 0, 
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baila), Mahableshvar Krishnappa v. Ramchandra Mangesh'5) 
and Mayne, para 451; and!s. 39 of the Transfer of Property 
Act. 


P. B. Shingne, for the respondent.—The suit did not fall 
under s. 16 of the Civil Procedure Code. A suit for maintenance 
is not a suit for immoveable property. A claim for maintenance 
is nota charge upon land unless expressly made so by a deed 
or a decree : Beer Chunder Manikkya v, Raj Coomar Nobodeep 
Chunder Deb Burmono(6), Adhiranee Narain Coomary v. 
Shona Malee Pat Mahadai(?), Sham Lal vy. Banna), Ram 
Kunwar v. Ram Dai) and The Bhartpur State v. Gopal Dei’. 
At the time of the suit there was no charge on immoveable 
property. It is immaterial if the order of Court would create a 
charge. At any rate defendant 2 was wrongly impleaded in 
the suit, 


Scotr C. J.—The question is whether this suit can rightly 
be held to fall „within the scope of s. 16(d)of the Civil Pro- 
cedure Code. The learned Judge has held that it does not. 
The suit is one by the mother of the deceased husband of the 
ist defendant against that defendant and her father. Both the 
defendants live ina Native State, and therefore in respect of 
personal claims they will not be liable to the jurisdiction of the 
Court unless the suit falls within s. 16. The suit is for a 
declaration that the plaintiff is entitled to a maintenance 
allowance of a certain amount for her life against the rst 
defendant and for residence and pilgrimage expenses and other 
claims, and also for stridhan property, and one of the objects 
of the suit, which is set out in the prayer, is that the liability 
to pay the sums claimed should be made a charge on the ist 
defendant’s land in the Inam vilage in the Bhimthadi Taluka 
of the Poona District and on her share also in the said village, 
The rst defendant is sued as the person to whom the family 
estate has come upon death of her husband whose mother is 
the plaintiff Sitabai. On the plaint as framed, the question 
which has to be decided before the Court will be enabled to 
pass a decree is whether or not the plaintiff is entitled to a 
right to, of interest in, immoveable property in the Bhimthadi 
Taluka by way of charge as security for the maintenance 

(5) (1913) £ L. R, 38 Bom, 94, 100; (8) (1882) I. L. R. 4 All. 296, F. B, 


. 15 Bom, L. R. 883. (9) (1900) I. L. E. 22 All. 326, 
(6) (1883) I, L, R. 9 Cal, 585, $55. (10) (1901) I. L, R. 24 All. 160, 
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which may be decreed. That being the question to be deter- 
mined, it is a question directly within the terms of s. 16 (d@) of 
the Civil Procedure Code, We, therefore, think that the 
learned Judge was in error. We must set aside his order and 
direct that the suit do proceed against the rst defendant, but 
we think that the Court had no jurisdiction against the 2nd 
defendant. Costs costs in the cause. 


Order set aside. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Shah. 


GANGABAT PIRAPPA 
v 


BANDU PIRAPPA * 


Hindu law—Inhesilance—Lllegitimate son—’Sudras— Extent of share, 


Under Hindu law, among ’Sudras, an illegitimate ecn is entitled to 

inherit along with the legitimate daughter; and takes agshare 1 1licl. 

- one-half of the share taken by the daughter, that is, one-third share in 
the whole property. 


SUIT to recover possession of property. 

The property in dispute belonged to one Pirappa, who was 
a Lingayat by caste. He hada Lagna wife, by name Limba- 
bai, who had no issue; a Mohatar wife, who had two 
daughters, Gangabai (defendant), and another who died before 
suit. He also had a concubine, by name Sitabai, who was a 
Simpi by caste, and by whom he had one son, Bandu 


(ph . Pirappa died in December 1907. 

4 ‘ntiff sued as the dasi putra of Pirappa to recover 
P ; . of property belonging to him, The defendant denied 
the; ú. 


The Subordinate Judge heldthat the plaintiff was the dasi 

putra of Pirappa and awarded to him one-half of the property. 
On appeal, this decree was confirmed by the District Judge. 
The defendant appealed to the High Court. 


J. R. Gharpure, for the appellant, 
K. H. Kelkar, for the respondent, 





+ Bovond Appeal No. 668 of 1914, decree passed by G. L Dhekn % 
fromthe decision of F. X. Do Bouza, Joint Subordinate Judge at Shola- 
Distriot Judge of Sholapur, in Ap- pur, in Civil Suit No. 146 of 911, 
peal No, 208 of 1912, confirming the 
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SHAH Je—One Pirappa, by caste a Lingayat, died in r907 A. O. J, 
leaving him survjving a wife Limbabai who had no issue, a 4945 
Mohatar wife, who had two daughters, and the present plaintiff ~ 
who claims to be his illegitimate son by a concubine Sitabai, QANGABAI 


who was by caste a Shimpi woman. All these persons-except 4 | 
the plaintiff and the defendant who is one of the daughters by : a 
the Mobatar wife, are dead. 4 


The plaintiff sued to recover posyggeton of the property of 
Pirappa from the defendant. The defendant urged that the 
plaintiff had really no interest in the property as he could not 
claim the position and rights of a dasi sutra according to Hindu 
law, and it was also urged that the connection between Sitabai 
and Pirappa being adulterous and forbidden by law, the text 
applicable to a dasi putra would not apply to the plaintiff, 

The plaintiff’s claim for the whole property was not allowed; 
but it was found that he was a dasi putra and as such entitled 
to a moiety of the property in suit, and a decree was passed 
by the trial Court on that footing. .The lower appellate Court 
has affirmed the decision of the trial@Sourt. 

It is found by both the lower Courts that the plaintiff is t 
illegitimate son of Pirappa, who had kept Sit 
mistress, It is also found that Sitabai’ 
was very young, and that she was aw 
when the present plaintiff was born. 

Itiscommon ground that the pa 
law applicable to ’Sudras, 

Mr. Gharpure’s first c 
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A. 0. J. Pirappa and is entitled to all the rights, which a dasi putra 

1916 Would be entitled to on the facts of this case, 
—~ The second question raised in the course of the argument is 
GaNGazar that in any case the lower Courts are wrong in allowing the 
oe plaintiff a moiety of the whole property, and that the plaintiff 
a is entitled to a mojety of the defendant’s-share, i. e., to one- 
Shah J. third of the whole-estate, This point was not raised in either 
~~ of the Courts below aW has not been taken in the memo- 
randum of appeal here. We have allowed the point to be 
argued, though not without reluctance, as it was pressed upon 
our attention as a point of law not involving any fresh finding 
of fact. An examination of the texts and the decided cases 
bearing on the point shows that the point is by no means easy 
to decide, We feel certain, however, that whatever may be 
the proper share to be awarded to the plaintiff it could not be 

more than one-third of the whole estate. 

At the outset it may ‘be mentioned that Pirappa had two 
daughters. But itis nof suggested by Mr, Gharpure that on 
that ground on the foo#tg upon which he argues for the 

intiff’s share being one-third, his share would be really one- 
vhole estate, This aspect of the question has-nat-—~— 
argument, and we mention it only for 
clear that the extent of the plaintiff’s 
e footing that Pirappa had only one 










ft two widows behind him, makes, 


o extent of the plaintiff's d 
f daughters and 
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same view long ago in Kesaree v. Samardhan\). 

Mr. Kelkar relied upon the case of Shesgiri v. Girewa(?) 
for the proposition that the illegitimate son would be entitled 
to a moiety of the estate. In that case, however, the plaintiff, 
who was one of the daughters, was awarded one-sixth share of 
the whole estate andthe illegitimate sons, who were among 
the defendants, were allowed a moiety of the whole by the 
District Court. The illegitimate sons appealed against the 
decree and the plaintiff-daughter had filed no cross-objections. 
The only point urged before, and decided by, the High Court 
was, whether the illegitimate sons excluded the widow and the 
daughters altogether. The true extent of the! plaintifi-daughter’s 
share was not decided by the High Court. The remark of Sir 
Charles Sargent C. J. that the illegitimate sons were entitled 
to a half share, apparently based upon the observation of Sir 
Michael Westropp C. J. in Rahi v. Govind valad: Teza, is apt to 
be misunderstood. No doubt, at p. 115 of the report of Rahi 
v. Govind valad Teja itis stated that the illegitimate son is 
entitled to a half share. But in order to understand whether it 
was half of the whole estate or half of a legitimate son’s share it 
is necessary to bear in mind the observations at-p. 104 of the 
report, where Sir Michael Westropp C. J., after referring to the 
Mitakshara, Chap. I, Sec. XII, observes: “If there be a 
legitimate . daughter or legitimate son of such a daughter, the 
illegitimate son would take only half the share of a legitimate 
son; and such daughter or daughter’s son would take the 
residue of the property”. Even if there be any doubt as to 
what was meant by that passage, Sir Michael Westropp’s 
dictum inthe later case of Sadu v. Baiza, which is already 
quoted, makes the meaning abundantly: clear. There is no 
reason to suppose that Sir Charles Sargent did not understand 
Sir Michael Westropp’s observation in that sense, and though 
the decree of the District Cog eshgirt’s case may not be 
consistent with the view ave already expressed as 
being the correct view t extent of the illegitimate 
son’s share, it is clear othing}in the decision of 
the High Court which Dia a war 
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A, C. J. against the preliminary decree only. Itis a right given by the t 
1916 Statute and cannot be taken away or cut down by anything 
“~~ except by an express provision of law. 

Darratraya fÍ Scorr C. J. referred to the cases of Mackenzie v. Narsingh 
Ue Sahai) and Madhu Sudan Sen v. Kamini Kanta Sen().| 
a mated The case of Madhu Sudan Sen v. Kamini Kanta Sen 
refers to the order of remand and in the case of Mackenzie v. 
Narsingh Sahai no consideration was given tos. 97 of the 
new Civil Procedure Code. These cases have been criticised 
in Lakshmi v. Maru Devil’) which is entirely on all 
fours with the present case, except that in the Madras case the 
preliminary decree was passed in execution proceedings and 
here it is passed in the original suit of redemption. Even the 
Calcutta High Court has now resiled somewhat from its former 
position; Abdul Jalil v. Amar Chand (4). 

Scott C, J.—The dates in this case are as follows: On the 
goth July 1913, a preliminary decree was passed in a mortgage 
suit. Onthe 25th August 1913, a final decree was passed by 
which the appellant™was required to pay Rs. 8000. On the 
6th November 1913, he preferred this appeal against the 
preliminary decree only, although his objection is as regards 
Rs. 2000 of the amount which he was required to pay by the 
final decree. The dates clearly permit him to raise objection 
in one and the same appeal to both the decisions of the Court 
in the preliminary decree and the decision in the final decree. 
If at the time of the appeal he had only in his way the pre- 
liminary decree, he would have to pay a Court-fee of Rs. to. 
Having, however, already a final decree in his way he would 
have, in order to appeal against the decree which he really 
objects to, to pay a Court-iee exceeding Rs. 100; so that the 
reason of his action is pretty obvious. He is trying to avoid 
payment of the Court-tee upon the final decree which he | 
objects to. A similar case e this Court (see Lalwant- i 
sing Ramchandra Chow kharam Mancharam©)), 
in which on simular facts bserved that where the 
appellant instead of appe he final decree appeals 
grainst the nreluninore f se is nnreasonahile. and ' 
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case the Court permitted£the appellant to have a reasonable A. «d. 


time to combine objections to the final decree in the pending 1915 
appeal, paying such Court-fees as might be neccesary, and =~ 

an adjournment was granted for the purpose. We fellow the DATTATRAYA 
decision in that case and we pass simular order. But before he 
concluding it is necessary to refer to two judgments,in the `L 
Madras and Allahabad High Courts which have beer relied monte C. g. 
upon bythe appellant. Lakshmi v. Maru Devils) was case 

arising upon different facts altogether. Kanhaiya Le! V: 

Tirbent Sahai?) contains a passage to this effect-—“ It 
to me,” says the learned Chief Justice, “ that these remar 12 
Kuriya Mal v, Bishambhar Das'3), namely, ‘that a seri 
anomaly would be created by the modification of the prelimina 
decree... while the final decree...remained in f° Je and had not 
been appealed against’, proceeded upon the erroneous assump- 
tion that the final decree remained in force after the preliminary 
decree upon which it was based had beensset aside. In my opinion 
in a suit for partition when the preliminary decree is set aside 
on appeal the final decree which is based upon it falls to the 
ground. If I am right in this, thereis no foundation for the 
supposed anomaly which the learned Chief Justice apprehended 
It has been held by the Calcutta High Court that the final 
decree continued after the preliminary -decree had been set 
aside, but all these decisions proceeded on the basis that a party 
could challenge the correctness,of the preliminary decree on an 
appeal from the final decree. The [provisions of the Code to 
which I have referred above now set,this matter absolutely at 
rest. A party to a suit for partitiontwho has not appealed 
against the preliminary decree can nojlonger challenge‘the 
correctness of that decree by an appeal fagainst the final 
decree.” 














Here as we have pointeggout fhe dates permitted: the 
appellant to challenge b ‘liminary decree and the 
final decree within the ti y law for appealfagainst 


the preliminary decree ermit him to avoid the 
provisions of the Court tting what moe ar mn~- 
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recognised and if does not extend to the whole of British India. (d) The 
right of pre-emption is opposed to tho principle of law—perfect freedom of 
contract—and is as well opposed to oquitr and good conscience. 

Fhe plaintiff's pleader has not been able to cite any authority showing 
the existence of the right of pre-emption in this part of the country 
(Khandesh District), nor has he been able to prove any instance in which the 
right of pre-emption was exercised or recognised even between the 
Mahomedans in the Khandesh District. He has cited two authorities, 
Jog Deb Singh v. Mahomed Afzal (1. L. R. 32 Cal. 982) and Krishna v. 
Kesavan (1I. L. R. 20 Mad. 805) but I fail to soe how they go to support the 
plaintiff's case and prove the custom of pre-emption in Khandesh District. 


On appeal, this decree was confirmed by the Assistant Judge. 
The heirs of plaintiff No. 2 appealed to the High Court, 


D. C. Virkar, for the appellant.—Section 26 of Regulation IV 
of 1827 governs the case. It says: “The law to be adminis- 
tered in the trial of suits shall be Acts of Parliament and 
Regulations of Government applicable to the case; in the 
absence of such Acts and Regulations, the usage of the country 
in which the suit arose; if none such appears, the law of the 
defendant, and, in the absence of specific law and usage, justice, 
equity and good conscience alone.” There is no express 
enactment either empowering the Courts to administer the law 


. of pre-emption or superseding it. 


The Transfer of Property Act does not supersede the law of 
pre-emption. Right to pre-empt is an independent right and 
comes into existence on the completion of the sale. Chapter 
II of the Transfer of Property Act lays down the mode of 
effecting sales and contains provisions as to the rights and 
obligations of the seller and the buyer. Even after the enact- 
ment of the Transfer of Property Act the Indian Courts have 
recognised the right. The Calcutta High Court seems to be 
inclined to hold that the right arises if the sale is complete 
under the provisions of s. 54 of the Transfer of Property Act: 
Budhai Sardar v. Seyhantlah Mra). The Allahabad 
High Court holds that the right arises If the sale is complete 
according to Mahomedan law: Najm-unnissa v. Ajaib Ali 
Khan(2). The Privy jCouncil has also recognised that right 
in Baijnath Ram  Gaenka y. “Ramdhari Chow. 
dhry(3); Jadu Lal Sdhu v, Janki Koer(4) Qd Kunwar Digam. 
bar Singh v. Kunwa Ahmad Sayeed Khant) In those cases 

(1) (1934) I. L. R. 41 Cg], 943 948 9409 (4\(10101T. B a 

WUW L Resale A a 


(8) (1907) L. R. l. A. 60; (5) (1914) 17 Bom, L, R. 398 
1o Bom. 
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it was allowed on the ground of usage as both the parties A. O. J, 


were Hindus. Usage cannot override the Statute unless it 
has a saving clause expressly to that effect. There is no such 
saving clause to Chapter II. ‘There is, therefore, no Act of 
Parliament or the Regulation of Government. Both the Courts 
hold that that usage is not proved. But if the interpretation put 
upon ‘usage’ by Mahmood J. in the case of Gobind Dayal v. 
Inayat-ullah(!) be accepted the finding is erroneous and the 
tule of pre-emption would be enforceable on the ground of 
usage. In the absence of the Acts, Regulations and usage “ the 
law of the defendant” prevails. The phrase “ the law of the 
defendant” means “the law of the vendor,” i. e, the Maho- 
medan law: Lakshmandas Sarufchand v. Dasrai\?); Wes 
and Buhler, p. 7; cf. “Laws and usages of the defendant ” in 
the Charter of the Supreme Court of Madras interpreted in the 
case of H. H. Aztm-un-nissa Begum v. Clement Dalel); 
“Laws aud usages of the defendant” ins. 17 of 21 Geo. IH 
c. 70, interpreted in the cases of Sarkies v. Prosonomoyee 
Dossee(s) and Gobind Dayal v. Inayatullah(), The rule of 
preemption is peculiar to Mahomedan law. It isa part of 
their personal law. The “law of the defendant ” in this case 
means the whole Mahomedan law as modified by the several 
Acts of the Indian Legislature. It cannot, therefore, be said 
that the ruleis not binding on Mahomedans. Even Hindus 
can claim it in Surat and Broach and, when so recognised, it is 
presumed to be founded on, and co-extensive with, the Maho- 
medan law on the subject: Gordhandas Girdharbhai v. 
Prankor G5 Rewa v. Dulabhdas®) and Ranchoddas v. 
Jugaldas\(7), Inthe case of Sayyad Jiaul Hussan v. Sitaram 
Bhau(8) the right seems to have been recognised on grounds 
of justice, equity and good conscience. Therule should be 
recognised, The Allahabad and Calcutta High Courts administer 
the rule of pre-empti mel cquity: Gobind Dayal v. 
Inayat-ullah (), 

The text boo 
nowhere exch 
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A., 0. J. a'law. It is urged ha Transfer of Property Act and the 
3916 Indian Contract Act are merely silent upon the question whether 
—~ the rule of pre-emption; survives. But the answer, in my 

Manomuep opinion, is that that rule cannot be recognized unless the provi 

V. sions and principles of these Acts are disregarded. For, the rule 

NARAYAN isa clog or fetter upon that freedom of sale for which the Acts 

BatchelorJ. provide. This becomes, i] think, the more clear if a comparison 
~~ is made between Chapter III of the Transfer of Property Act, 

which deals with sales, and Chapter II, which deals with the 
general principles of the transfer of property and contains 
provisions regarding yested and contingent interests, or 
Chapter VII which deals; with gifts. By s. 2 (d) of the Act it 
is enacted that “ nothing in the second chapter shall be deemed 
to affect any rule of Mahomedan law,” and s. 129 of the Act 
contains a similar provision saving the 1ules of Mahomedan law 
in regard to gifts. But the sections as to sales are quite 
general and contain no'such restriction. Therefore, I do not 
think that the appellan sican succeed by virtue of this doctrine 
asa naked irule of law. {The peitinent rules of law, as I thinks 
are those to be found in|the Statute. This view is in accordance 
with the judgment of the Acting Chief Justice Holloway in 
Ibrahim Saib v. Muni Mir Udin Saib) and, in my opinion, 
thal decision is applicable geneially to this Presidency with 
the exception of Guzerat. It is true that the Mahomedan rule 
of pre-emption, at least‘ as between Musalman litigants, is 
accepted by the High Courts of Allahabad and Calcutta. But 
this circumstance, so farjfrom assisting the present appellants, 
really supplies, as I think, another suflicient reason for dismiss- 
ing the appeal. For, int the United Provinces and Bengal, 
owing to local conditions, which are not reproduced in this 
Presidency, there has been a course of judicial decisions in 
favour of the recognition of -emption; whereas in this 
district of Khandesh the ly not a discoverable 
instance in which this ither allowed by the 
nd this fact, which, 


Court or even asserted! 
ally except Guzerat, 
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emption. For, a custom isa local common law as it existed 
before the time of legal memory, as was said by Jessel M. R. 
in Hammerton v. Honey), And I see nothing in cl. 26 
of the Regulation which would prohibit the Court from giving 
effect to the established local custom in modification of the 
provisions of the Act, though whether the Court would do so or 
not is a matter which it is not now necessary to determine. 
From what'I have already said, it follows that, in my opinion, 
the appellants could not succeed under the Regulation even if 
they were able to show that the rule of pre-emption should be 
accepted by us as a rule of justice, equity and good conscience. 
Out of respect, however, to the arguments which have been 
heard upon the point, I will state that my own opinion is that 
this Court cannot recognize sucha rule asa rule of justice, 
equity and good conscience. The decisions in Dada Honaji 
v. Babaji Jagushet(?) and Waghela Rajsanji x. Shekh 
Masludin(8) are authorities for the view that it is to the English 
law in general that we must look for guidance as to what is a 
principle of justice, equity and good conscience. And this 
particular rule, as I have said, is not in accordance with the 
principles of English law. On this point I desire to express 
my concurrence with what was said by Mr. Justice Phear in 
Nusrut Reza x. Umbul Khyr Bibee(4); “The right to 
pre-emption is very special in its character. It is founded 
on the supposed necessities of a Mahomedan family arising 
out of their minute sub-division and inter-division of ancestral 
property ; and as the result of its exercise is generally 
adverse to public interest, it certainly will not be recognized 
by this Court beyond the limits to which those necessities 
have been judicially decided to extend.” It seems almost 
unnecessary to add that the rational basis and justification for 
the rule of pre-emption has largely, if not entirely, disappeared 
in the mofussil on this side ofJndia. As to the position in 
Guzerat upon which much was said in argument, that is now 
not so clear as it was, since the earlier decisions have been ques- 
tioned by Mr. Justice Beaman and Mr. Justice Macleod in 
Dahyabhai Moliram v. Chunilal Keshordas(5). Whether the 
earlier decisions should still be followed isa question upon which, 
since the point does not now arise, it would be improper for 
me to express an opinion. I may, however, say just this, as 


MN A NN TAN ar RPT A 


(1) (1876) 24 W. R, (Eng.) 603, (4) (1867) 8 W, R. 309. 
(2) (1865)3 B.H C. R, 86, (5) (2913) I. L. R, 38 Bom, 183, « 


(3) (1887) I. L. R, 11 Bom, 552, $61. 
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as both the lower Courts have held that there is no custom of 
pre-emption recognised in the District of Khandesh and that 
there has been no instance of the right of pre-emption having 
been exercised in that District. 

The law of the defendant cannot justify, in my opinion, the 
application of a special rule of Muhammadan law toa case of 
this kind, in which there are two defendants, one a Muham- 
madan and the other a Hindu, the latter being substantially 
interested in his own right. There has been some difference of 
opinion in other parts of India as towhether a non-Muhammadan 
purchaser buys the property subject to the right of pre-emption 
according to the Muhammadan law. It may be that there is 
good reason for the view that the non Muhammadan purchaser 
buys the property subject to the right of pie-emption in those 
parts of the country, where such a rightis enforced on the 
ground of usage or as a rule of the Muhammadan law. But 
that reason, as I understand it, is not that it is ‘the law of the 
defendant’, but that it is in accordance with justice, equity and 
good conscience to enforce the right of pre-emption against the 
non-Muhammadan purchaser in such a case. 

Lastly, it is argued by Mr. Virkar that the right of pre-emption 
should be enforced as a rule of justice, equity and good 
conscience. I am quite unable to accept this argument. I 
agree generally with the observations relating to this point in 
Ibrahim Saib v. Muni Mir Udin Saib) and hold that the 
right of pre-emption according to Muhammadan law cannot be 
enforced solely as a matter of justice, equity and good conscience. 

Mr. Virkar has relied upon the case of Gobind Dayal v. 
Inayat-ullah(2). The conclusions of Mahmood J. in that case 
cannot apply to the present case, as the words of s. 24 of the 
Bengal Civil Courts Act, upon which they are based are 
materially different from the words of s. 26 of Bombay 
Regulation IV of 1827. The other Judges in that case 
apparently based their conclusion upon the ground stated in the 
judgment of Oldfield J. that on grounds of equity the Muham- 
madan law in claims of pre-emption had always been held to 
bind Muhammadans and had always been administered between 
them. The Muhammadans were found as between themselves 
to hold property subject to the rules of Muhammadan law, 
and it was not considered equitable that persons, who were 
not Muhammadans but who had dealt with Muhammadans in 
respect of property, knowing perfectly well the conditions and 

(1) 1870) 6. M. H. C. R. 26, (2) (1885) I, L. R. 7 All, 77S, 784, 
B 12 
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Third Class Magistrate at Thasra against defendants Nos. r and A. O. J. 


2, A charge was framed against the defendants on the 9th Janu- 
ary 1910. Two days later, i. c., on the 11th idem, the parties 
arrived at an agreement, which was reduced to writing, whereby 
the defendants undertook to do certain things to the privy and 
passage’ between the two houses. The agrecment contained 
no reference to the heap of clay. Subsequently, the plaintiff 
withdrew the prosecution. 

On the 13th January 1911, the defendants Nos. r and 2 sold 
the house to defendant No. 3. 

The plaintiff filed the present suit on the 29th August 1911, 
to remove the heap of clay, alleging “that ina complaint 
lodged against defendants 1 and 2 it was agreed that the heap 
projecting beyond the offa was to bè removed,” and the com- 
plaint was accordingly withdrawn. 

The Subordinate Judge found, from the oral evidence adduced 
in the case, that the defendants had undertaken to remove the 
heap and ordered defendant No. 3 to remove the heap. 

This decree was confirmed on appeal with a slight variation, 

Defendant No. 3 appealed to the High Court. 


H., V. Divatia, for the appellant.—I submit, firstly, that my 
client, defendant No. 3, who is a transferee with consideration, 
had no legal notice of the alleged oral agreement to remove 
the projection and, therefore, the obligation under that agree- 
ment cannot be enforced against him under s. go of the 
Transfer of Property Act. 

The notices received by him from the plaintiff after the 
execution, though before the registration of his sale-deed from 
defendants 1 and 2 and after the passing of the consideration 
thereof do not amount to notices in law: Dart on Vendors and 
Purchasers, Vol. I], pp. 836-37; s. 27 (8) of the Specific 
Relief Act. 

Secondly, I submit that the subsequent oral agreement is 
either an ‘additional term in the agreement embodied in 
Exh. 44 ot isa separate agreement by itself. In the former 
case, it is inadmissible in evidence under s. 92 of the Indian 
Evidence Act and inthe latter case, it is without considera- 
tion as no separate consideration is alleged for it. In any case, 
therefore, the oral agreement is inoperative for the purpose of 
the present suit which is based upon it. 


G. N. Thakor, for the respondent.—The finding is that the 
appellant purchased the fons pith notice of the agreement, 
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A.C, J. The agreement is held proved by both the Courts. The only 
1915 ‘grounds urged in the memo impeach the finding as to notice, 
~~  Butthis being a pure finding of fact, cannot be disturbed in 

JaGsIVAN second appeal. No other grounds being urged the appeal 

renee ought to fail. The Court cannot, in second appeal, suggest 
ene new grounds not taken in the lower Courts and in the memo 

here, and allow them to be urged. The defendant No. 4 supports 
the oral agreement(Exh. 7). The defendants Nos. 1 and 2 
admit the oral agreement and do not rely upon s. 92. No 
issue was raised in the lower Courts about the applicability 
of s. 92: It is not, therefore, open in second appeal to rely on 
s. 92. There was no issue and no defence about the oral 
agreement being without consideration. The only defence 
raised having failed no new case can be made out by the 
Court in second appeal. 

I further say there was consideration. The whole of the 
consideration cannot be exhausted by the written agreement. 
The oral agreement can also be referred to the same considera- 
tion. There are two distinct promises and there is considera- 
tion for both. 

Ido not add to, or vary the terms of the written contract. 
The document being silent about the offa I come within’ 
exception 2. Assuming s. 92 applies I fall either within 
exception 2 or exception 4. Buts. 92 cannot apply where the 
agreement set up is admitted. 

Section 40 of the Transfer of Property Act is clear. Para- 
graph 2 clearly covers the present case. The Indian law is 
different from the English law which appears to be different 
when the Transfer of Property Act was passed. 


Scott C. J.—The plaintiff sued for the removal of what is 
styled in the plaint a curved heap of clay projecting beyond 
the Otta of a house formerly belonging to defendants 1 and 2 
and subsequently transferred to defendant 3. He alleged that 
ina complaint ledged before the 3rd Class Magistrate against 
defendants 1 and 2, it was agreed that the heap projecting 
beyond the Otta was to be removed, and that owing to an 
undertaking accepted by defendant 4 the complaint was with- 
drawn; and later on he says that defendant 3 has been joined 
as he purchased the plaint house, that is, the house to which 
the Otta appertained mentioned above in the plaint, and 
defendant 4 was made a party because of his Kabulayat to get 
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denied being a surety to the compromise between the parties A. C, J, 


and said that in the criminal proceedings he was working as a 
Mukhtyar on behalf of defendants 1 and 2, and that finally an 
amicable settlement was arrived at, and mutual documents 
were passed whereby defendants 1 and 2 had agreed to remove 
so much of the Otta as might be found to have been newly 
enlarged, and that he had been unnecessarily join ed. 

Upon the evidence the learned trial Judge states: “ I 
appears that a charge was framed against defendant 1 on the 
oth January 1910, and the agreement was entered into two 
days later, i. e., on the 11th January 1910. But the defendants 
were acting under legal advice. Messrs. Harishankar D. Joshi 
and Mulji Narottam Mukhtyar were their advisers in the 
Magistrate’s Court. The written agreement, Exh. 44, is 
proved by the latter, and in his written statement, Exhibit 7, 
he supports the oral agreement set up in the plaint”. That 
is a misstatement of defendant 4’s written statement which, as 
already observed, states that an amicable settlement was 
arrived at and mutual doci ments were passed whereby defend 
ants 1 and 2 agreed to remove so much of the Otta as might 
be found to have been newly enlarged. Exhibit 44 which was 
the document drawn up by the legal advisers of the parties in 
compromise of the criminal procee dings ccmmences with the 
recital of disputes relating to a privy and land and other 
matters concerning the old houses of the plaintiff and the 1st 
defendant adjoining each other, and after thatrecitalit states: — 
“ Ultimately I filed a complaint. The same is this day 
compounded, i, e., a settlement is come to as follows’. Then 
follow elaborate provisions with regard to a privy and passage 
between the two houses without any reference whatever to 
any projection from the Otta, and it is stated and also proved 
to the satisfaction of the lower Court that this document was 
prepared in duplicate, one counterpart being signed by each of 
the contesting parties. Therefore we have a full and elaborate 
statement of the consideration for the withdrawal ofthe criminal 
proceedings. The plaint, however, is entirely silent asto all the 
considerations stated in Exh. 44, and states that owing to an 
undertaking accepted by defendant 4 the complaint was 
withdrawn, the undertaking being with reference to the removal 
of the projecting part of the Otta. It appears to me that in 
putting forward the case that the complaint was withdrawn in 
consideration of the compromise to remove the Otta, the 
plaintiff is attempting to add a new term to the agreement, 
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presumably therefore exhausted by, the following terms of the 
writing, Exh. 44. He seeks to evade this difficulty, fist, by 
saying that the oral agreement upon which he relies does not 
fall within the general prohibition of the opening part of the 
section. In my opinion it very cleaily does. It cannot be 
anything less than an addition, and a very material addition, 
to the promises or undertakings exacted from defendants 1 and 
2 in consideration of the plaintiff withdrawing bis criminal 
prosecution, That hardly admits of argument. 

The plaintiff then fell back upon Proviso 2 to that section, 
and contended that this was a separate oral agreement upon 
which the writing is silent and which is not inconsistent with 
its terms, But having regard to the fact that the plaintifi himself 
refers its consideration to the consideration set forth in the wiit- 
ing, it becomes prefectly evident that the oral agreement now 
relied upon must be inconsistent with the tems of the writing, 
Exh. 44, as that is to be regarded as a complete expression 
of the contract then entered into between the parties. It might 
be simply illustrated in this way, that a writing which shows 
‘that A bought from Ban article X fora given sum of £ 10, 
is inconsistent with the subsequent averment of A that he 
likewise bought from B an article Y for the same considera- 
tion. For the effect of that would be that while the writing 
expresses that the article X was bought for £ 10, A now 
seeks to show that the price was less than £ ro or that 
nothing at all was paid for Y. In the former case a separate 
oral agreement set up would clearly be inconsistent with the 
writing, and in the latter case it would leave the agreement 
sought to be enforced without any consideration at all. 

Lastly, I understand the plaintiff relies upon Proviso 4 which 
permits any subsequent oral agreement which rescinds or 
modifies the writing to be proved. But gain it is the plaintifl’s 
own adinission and it is : doubt that this was not 
a subsequent oral agr as part of a single transac- 
tion to which exy in Exh. 44. It must 
have been arrived g was drawn up. The 
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per candy. The contract which was in writing ran as follows:— 0. 0. J. 


“Wehavo bought from you zoo fully pressed balos (i. e. two buudred) 
Bengal Fully Good now crop of Samvat 1970, Tho rate thea f i 
Rs 223-4-0 in figures rupees two hundred and twenty -lree four a: nas pol 
candy. Rebate at 54 per cont. to be allowed, Lhe time for the deli. ery 
is from 15th March to 25th March 1914. The contract cannot be cancelled on 
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account of any cause. (The contract is made) according to the Roles and NIHALCHANÐ 


Regulations of Bombay Cotton (Trade) Association.” 


The contract was expressly made subject to the Rules of the 
Bombay Cotton Trade Association. Rule 17 of the Associa- 
tion ran as follows :— 


All cotton contracted for, for forward delivery, shall be ready and 
delivery order forthe samo (as provided in r,15)shall betendered by 1 
pa. (Standard Time) on the latest date for delivery specified in the con- 
tract, In conse a delivery order for the cotton or any portion of it for 
which a delivory order has been passed is not actually then ready in Colaba 
on the Jaitha orin the go-down for delivery, the buyer may (1) cancel the 
contract, or (2) buy in tbo market on the same day at areasonable rate on 
account, and atthe risk and expense of the seller, or (8) claim damages at 
the market rate of the day, (vide r. 29) provided always that in the event 
of the buyor oxercising the option of buying in the market ond there being 
any dispute as tothe reasonableness or otherwise of the price paid by him, 
such dispate shall be referred to arbitration as provided by r.13. If, on 
the other hand, the seller has tendered the cotton within the time specified 
in the contract, as provided for above, and if the buyer neglects or refuses 
to either approve of, or havo arbitration held on the cotton so tendered as 
provided in r. 18 hereafter, the seller, after giving forty eight hours notice 
to weigh after the expiration of the time allowed for arbitration, has the 
option of either selling the goods at the risk and expense of the buyer, or 
claiming damages at the market rate of the day.” 


In part performance of the contract, the plaintiff tendered to 
the defendant onthe 19th March a railway receipt for 100 bales 
of cotton. The defendant applied to the railway authorities on 
the 25th for goods and failing to get them, wrote to the plaintiff 
on the 26th as follows :— 


‘Our client says that he applied for delivery to the railway authoritlos 
yosterday but he was not able to obtain delivery thereof, 

Wo are, therefore, instructed to return you tho said Railway receipt and 
to inform you that by reason of the non-performance, on your part of th® 
contract, the same has been cancelled by our client.” 


To the above, the plaintiff sent the following reply to the 
defendant the same day :— 


+ Your client is not entitled to cancel phe contract. Your client is aware 
thas the contract contains a term that the samo is not to be cancelled under 


any circumstances, Youuacli Bpoot, therefore, cancel the contract. 
R Jd ip 


i 
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0. 0. J. being imperative upon the other party to the contract. Very 
1915 unfortunately, expert evidence which might have been avail- 
—~ able to the Court on the custom of the trade, particularly with 

Muxar- reference to the substitution of railway receipts for delivery 
CHAND orders, was obje. ‘ed to by the defendant ; and consequently I 
have not that maerial on the record which would enable me 
to give chapter and verse upon the highest authority for the 

Beaman J. proposition I am now stating as being a proposition generally 

~~ true, applicable to, and governing the cotton trade in this city. 
There can, I apprehend, be absolutely no doubt that between 
large firms thousands of deals are entered into under the Rules 
of the Bombay Cotton Trade Association, every contract including 
a term that the contract shall not be cancelled in any circum- 
stances; and that the parties thereto settle under r. 17 in the 
manner I have described ; that is to say, it would be the under- 
standing between honest dealers that the party against whom the 
market had turned would, whether delivery were tendered or not, 
conclude the contract in the manner made optional to him by r. 17. 
He could not cancel the contract but he would be obliged, if he 
were an honest dealer, either to buy at the risk of his vendor 
and send him a difference note, stating the rates at which he 
bought and at which he had agreed to buy from the vendor, 
and pay the difference ; or he would adopt the simpler course 
of merely invoicing the goods back to the vendor at the market 
rate of the day, again paying the difference. It is perfectly 
clear that if the contracts were allowed to be cancelled merely 
for non-tender of goods or delivery order, as is actually provided 
for in r. 17, a great part of the cotton business done on a large 
scale by the principal firms here would be paralysed. On the 
other hand, it is equally clear that the insertion of such a clause 
in the contracts indicates that they are essentially what the 
Courts would call wagering contracts, and, therefore, there 
might be some difficulty in enfo them in a Court of law. 
Doubtless, it is also for hi Tens tha s8._ little stress is laid 
upon the tender of the~delivery order; for the non-tender of 
the delivery order, for all the purposes which the framers of the 
Rules had in view, could make no substantial difference to the 
losses or gains of the parties, once they had contracted 
themselves out of the liberty allowed to the party not in 
breach to cancel the contract. So that I do not doubt 
that in practice very little importance is-attached to the 
actual tender of delivery orders or of goods where the contracts 
have been made rather for cover than with the object ot 
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Association would have been worded in a much more simple 
direct and satisfactory manner. 

Being perfectly satisfied of the real merits of the case and 
that on the ground of morality all those merits are on the side 
of the plaintiff, I shall, in dismissing his suit, direct that each 
party bear his own costs. 

Suit dismissed, 

Attorneys for the plaintiff: Motichand & Devidas. 

Attorneys for the defendant: Tyabji, Dayabhai & Co. 





Before Mr. Justice Maelend. 
THE TEXTILE MANUFACTURING CO, LTD. 
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indian Contract Act (1X of 1872), See. $6—Conitiact with enemy-—Trading 
with exnemy—Hosté. Foreigners Tiading Order ~impossibelity of per- 
formance~— War crods all contracts with enemies, 


On tho 18th February 1914, the defendunis (a German joint-stock 
company incorporated at Hanover, having a branch in Bombay under 
the solo management of a Gorman subject) agreed to purchase from 
tho plaintiffs waste produced in the latter’s mills for tho year ending 
the gist December 1914, and to take its delivery at least once monthly 
at rates specified, A deposit of Government Promissory Notes of 34 per 
cent, of the nominal value of Rs, 2200 was made by the defondants, 
On the 4th August 1914, war was declared between Great Brilain and 
‘Germany. The plaintiffs wrote to the defendants on the 28th idem 
calling upou them totake delivery of waste under the contract. The 
defendants’ manager replied on the 22nd, saying that owing to the present 
political position they were not allowed to do business in India and 
desired the plaintifis to keep delivery of waste sianding over until 
business was allowed tobe resumed. On the Sth September 1914, the 
manager was interned as an alien enemy ul Ahmednagar. The plaintiffs 
called upon the manager c sie November to tako delivery of 
the wasto; and again o1 uber wrole iv him to comply 
with notico of Novem] ‘oro 8th December—2 time, 
which was subsoquenth c 16th idem. The manager 
relied in reply wpons. 5 d Contract Aci, 1872. Tho 
Hostile Foreignurs Trad ssucd on tho 14th November 
4914. Th» defendants app Government for permission 
io carry on their local | yermission was not granted 
till 8th February 1915. ‘The d ibe wasle by auction and 
sued lo recover dam agos occ y ou such sale: and claimed 
to retain the deposit towards | 
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Held, dismissing the suit, (1) that, owing io circumstances arising 
from the out-break of war, it had become impossible for the defendants 
to perform their part of the contract ; 

(2) that even assuming that it only became impossible after the 14th 
November, the granting of furthér lime up to the 16ih December by 
the plaintiffs for taking delivery, waived any breach committed before 
that date ; 

(8) that the defendants were entitled to a return of their deposit 
under s, 65 of the Indian Contract Act, 1872. 


On the out-break of war all contracts with alien enemies become 
illegal. 


Suir to recover damages for breach of contract. 

On the 18th February 1914, by a contract in writing between 
plaintiffs and defendants, the latter agreed to purchase from 
the former, waste of the several descriptions specified in the 
contract produced in the plaintiffs’? Mills during the year end- 
ing the 31st December 1914 at the respective prices specified 
in the contract and to take delivery of whatever waste might 
be ready at least once monthly. Under the contract, the 
defendants made a deposit consisting of 34 per cent, Govern- 
ment Promissory Notes of the face value of Rs. 2200, which 
were tobe retained by the plaintiff against fulfilment of the 
contract by the defendants. 

The defendants were a German joint-stock Company incors 
porated under the Laws of Hanover and carried on business in 
Germany. They hada branch in Bombay, the sole manager 
of which was C. Beyer, a subject of the German Empire. 

War broke out between Great Britain and Germany on the 
4th August 1914. 

On the r8th August 1914, plaintiffs wrote to the defendants, 
asking them to “arrange to take delivery of droppings, No. 68 
ready as well as Waste. ” To this, the manager of the defendants, 
Beyer, replied on the 22nd “ We regret on account of 
the present political positi ot allowed to do business 
in India for the time bein uld therefore request yoti 
to kindly keep the del ste standing over until 
business is allowed to | 

Beyer was interned a 
sth September 1914. 

The plaintiffs remair 
when they wrote to th 


“We therefore call u 
contract rates for the ab 













my at Ahmednagar on the 


till the xxth November i1914 
as follows : 


e delivery of and pay fot at the 
Vo iving at the mills within four 
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days fromthe receipt heroof by you, and give you notice that if you fail Q, O, J. 
to comply with the above requisition we will sell the waste in question by 


public auction or private contract on your account and at your risk and will 1915 
hold you responsible for any loss which we may sustain in consequence of rr near 
your failure to perform your contract and will also forfeit your deposit PRLE 

o Mra, Co. 
of Rs. 2200. ‘ 


In their reply, dated the 13th idem, the defendants pointed Sa:onow 
out that they were “unable to arrange for further deliveries BROTHERS 
until the declaration of peace.” = 

The Hostile Foreigners Trading Order was issued on the rath 
November 7914. 


On the 3rd December 1914, the plaintiffs addressed another 
letter to the defendants stating :— 

« Tho company are advised that even assuming yoursis n German con 
cern the fact that a state of war oxisis bolween England and Germany docs 
not operate to relieve you of your liabilities under a contract with a Bri- 


tish subject. We have therefore to call upon you to comply with the terms 
oF our letter of the 11th ultimo on or beforo the 8th instant.” 


The defendants replied on the 9th, pointing out “that owing 
to the present war we are relieved from performance of our 
part under the contract.” 

Finally, the plaintiffs’ solicitors addressed a letter to the 
defendants on the rath December 1914; as follows :— 

‘¢ We are instructed that the breach of contract of which our clients com- 
plain and in respect of which thoy served a notice upon your clients, 
dated 11th ultimo occurred prior to your clients acquiring the status of an 
enomy. Your clionts were carrying on business here and clearly hada 
commercial domicile here and did not acquire the status of an enemy until 
the Notification of the 14th ultimo... 

“ We are therefore instructed to give your clients notice through you 
which we hereby do that ifthey fail to comply with the terms of the 
notice addressed by our clients io them of ithe 12th ultimo, on or before 
Wednesday next the 16th instant our clients will ai once take legal pro- 
ceedings against them.” 


The defendants replied to the above on the 18th December. 

In January 1915, the plaintiffs sold the waste for 
Rs. 5847-2-7, that is, at a loss of Rs. 4270-1 3-0. 

The defendants applied to the Government on the rath 
August 1914 for a licence to carry on trade. On the 8th 
February 1915, they obtained a licence from the Local Govern- 
ment which was terminable on the 14th August rors and 
which was limited to the winding-up and «liquidation of their 
local business under Government supervision. 

The plaintiffs instituted the present suit on the roth March 
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1915, to recover Rs. 4270-13-0 from the defendants, and to 
obtain a declaration that the plaintiffs were entitled to 
retain the deposit of Rs. 2200 in Government Promissory Notes 
or to sell the same and set off the’ value in part satisfaction 
of the decretal amount. 

The defendants contended inéer alia that they being alien 
enemies the contract which was at the out-break of war 
executory as to consideration was avoided, and both parties 
absolved from any performance of it; that as alien enemies 
they were prohibited from engaging m or carrying on trade or 
performing their part of the contract; and that they were 
relieved from performance of the contract under s. 56 (2) of the 
Indian Contract Act, 1872. 


Weldon, with Strangman, for the plaintiffs.—The defendants » 
are a Company incorporated in Hanover; but they have a 


branch in Bombay. All business done by that branch is valid... 


On the outbreak of war, the first Proclamation with regard 
to trading with the enemy was published on the 7th August 
1914; and it was immediately superseded by another on the 
roth August 1914. The only prohibition they contain is “ not 
to supply to or obtain from the German Empire, any goods 
wares or merchandise, or to supply to or obtain the same from 
any person resident, carrying on business, or being therein, nor 
to supply to or obtain from any person any goods, wares or 
merchandise for or by any way of transmission to or from the 
German Empire, or to or from any person resident, carrying on 
business, or being therein, nor to trade in or carry any goods, 
wares or merchandise destined for or coming from the German 
Empire, or for or from any person resident, carrying on business 
or being therein”. This Proclamation was repealed by the 
Proclamation, dated the 12th September 1914, which was 
replaced by another Proclamation issued on the 31st October 
1914. Both these Proclamations define the term ‘enemy’ 
ins. 3 and state that the term means “any person or body 
of persons of whatever nationality resident or carrying on 
business in the enemy country but does not include persons 
of enemy nationality who are neither resident nor carrying on 
business in the enemy country.” Section 6 provides that 
“ where an enemy has a branch locally situated in British 
allies’ or neutral territory, not being neutral territory in 
Europe, transactions by or with such branch shall not be 
treated as transactions by or with an enemy.” 
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The Hostile Foreigners (Trading) Order was issued onthe O. C, J. 


14th November 1914. Under it, “hostile foreigner” means 
“any subject of the German Empire;” and “hostile firm” 
means “any Company, firm or association or: body of indivi- 
duals, whether incorporated or not, of which any member or 
officer is a hostile foreigner or of which a hostile foreigner was 
a, member or officer on the 3rd day of August 1914, and which 
has an office, agency or place of business in British India.” 
Section 4 (1) contains prohibition against a hostile firm trading 
in British India without a licence from the Governor-General in 
Council. [t enacls: “ A hostile foreigner shall not, neither shall 
a hostile firm, carry on or engage in any trade or business in 
British India except under a licence (either specially granted to 
individuals or announced as applying to classes of persons) 
issued by or under the authority of the Governor-General in 
Council and to such extent and subject to such conditions, 
restrictions and supervision as the Governor-General in Council 
may therein direct.” Thus, it is clear that uptil 14th November, 
the defendants’ Bombay branch did not acquire an enemy 
character. Section 6 provides that a hostile firm which has 
been refused a licence to carry on or engage in. trade or has 
failed to apply within one month from the date of the Order 
for such a licence, shall forthwith cease to carry on or engage 
in anv trade or business .in British India. The effect of this 
Proclamation is that a foreigner can continue to trade pending 
his application for a licence ; but Government can publish an 
order prohibiting him from carrying on business. 

The defendants did, as a matter of fact, apply to the Govern- 
ment of India fora licence to trade, which they obtained on 
the 8th February 1915. Atno point of time material in this 
suit, were they, therefore, prohibited from carrying on trade. 

The Ordinances issued by Government are not prohibitory : 
they only enable the Government to prohibit an alien enemy 
from trading: see Ordinance IlI of 1914, para (3), Ordinance 
VII, cl. (d). See also W. L, Ingle, Limited v. Mannheim 
Insurance Company\). 


Moos, with Campbell, for the defendants.—We submit that 
the defendant Company is a German Limited Company 
incorporated under German Laws of Hanover, and the Head 
Office being in Hanover, the control and management of the 
business of the Bombay branch actually abided in the Home 
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Office and the contract in question was, as a matter of fact, 
entered into under the advice and direction of the Home Office. 
We further submit that it is proved that the cotton waste, the 
subject of the contract, .was for export to Germany and that 
the plaintiffs were aware of this; that we made several 
attempts to obtain a licence from the Government of India but 
that we did not get one and that too only a licence to wind up 
the business till the 8th February 1915, which was some time 
after the:re-sale of the goods by the plaintiffs on the defendants’ 
account and that by the sth September 1914 the Company’s 
Manager and three other German Assistants were interned by 
Government at Ahmednagar and that the defendants’ business 
practically came to a standstill. 


We contend on these facts that the defendant Company 
has a German residence and a German domicile and bine an 
alien enemy on the outbreak of the war: De Beers Consolidat- 
ed Mines, Limited v. Howe®). A foreign corporation is 
clothed with enemy character on declaration of war: Trotter 
on Contracts During War, p. 38 and Halsbury’s Laws of 
England, Vol. I, p. 311. The contract being with an alien 
enemy became illegal: Janson -v. Driefontein Consolidated 
Mines, Limited(2); and the defendants were, therefore, absolved 
from performing it: W. Wolf and Sons v. Carr, Parker and 
Co. Limited:3) and also Kreglinger and Co. v. Cohen(4), We next 
contend that by reason of the defendants being alien enemies 
they were prohibited by reason of the various Royal Proclama- 
tions and Ordinances of the Government of India and specially 
by the Ordinance of 14th November 1914 against trading with 
the enemy, from performing the contract in suit even if it did 
not become illegal on the outbreak of the war. 

We next contend that by reason of the outbreak of the war 
and the circumstances arising from such outbreak the contract 
became Impossible of performance under s. 56 of the Indian 
Contract Act and that there was really no one on behalf of the 
defendants who could have performed it, all the German 
employees of the Company having been interned at Ahmed- 
nagar under orders of the Government. 

We lastly contend that the plaintiffs waived the breach, if 
any, by defendants prior to the 14th November 1914, the date 
of the Ordinance against trading with hostile firms, and gave 
them time to perform it till the 16th December 1914 by which 

{1) [1906] A. ©. 455. (3) (2915) 81 T. L. R. 407, 

(2) [1902] A.C, 484, 509. (4) (1915) 31 T. L-R. 592, 
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time the performance of the contract prohibited by the 
said Ordinance therefore became impossible and that the 
defendants were, therefore, justified in refusing to perform it 
after the 14th November 1914 in any event: Frost v 
Knight®) and Avery v. Bowden(®)., 


MACLEOD J.—By a contract, dated the 18th of February 
1914, the defendants agreed to purchase from the plaintiffs the 
total quantity of waste of the several descriptions specified in 
the contract produced in the plaintiffs’ mills during the year 
ending the gist December 1914 at the respective prices 
specified in the contract and to take delivery of whatever 
waste might be ready at least once monthly. 

The defendants deposited with the plaintifis 34 per cent, 
Government Promissory Notes of the face value of Rs. 2200 
to be retained by the plaintiffs against the fulfilment of the 
contract. l 

The defendants are a German joint-stock Company incor- 
porated under the laws of Hanovar, having a branch in Bombay, 
under the sole management of one Carl Beyer, a German 
subject. 

On the 4th August, 1914, war was declared lietween Great 
Britain and Germany. 

On the 18th August, the plaintiffs wrote to the defendants 
calling upon them to take delivery of waste under the contract 

Mr. Beyer replied on the 22nd August that on account of 
the present political position they were not allowed to do 
business in India and requested the plaintiffs to keep the 
delivery of waste standing over until business was allowed to 
be resumed. 

On the sith November, plaintiffs again called upon the 
defendants to take delivery of the waste under the contract. 

Defendants replied on the i3th that they were unable to 
arrange for further delivery until the declaration of peace. 

On the 3rd December, plaintiffs called upon the defendants 
to comply with their notice of the 11th November on or 
before the 8th December. The defendants replied through 
their solicitors on the gth December and plaintiffs’ solicitors by 
their letter of the 12th December extended the time for taking 
delivery until the 16th December. Defendants’ solicitors 
replied on the 18th referring to the intgrnment of the defendants’ 
Manager on the sth September and claiming that under s. 56 (2) 


(S) (1872) L, B, 7 Ex, 111, A (6) (1856) 26 L.J. Q. B. 3 
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O. C. J. of the Indian Contract Act the defendants were relieved 
1915 from the performance oftheir part of the contract. On the 
—~ 16th February 1915, the plaintiffs’ solicitors informed the 

Textint defendants that they had sold the waste of which the defend- 

Mra. Co. ants had been under contract to take delivery at a loss of 

S Meor Rs. 4270-13-20 and after deducting the .value of the deposit 

Bnotazrs demanded payment of Rs. 2074-13-2. 

Macleod J. The plaintiffs filed this suit on the r1th March. Three main 
— contentions are raised by the defendants’ written statement. 

First, that on the out-break of war, as the defendants were 
alien enemies, the contract was avoided and both parties were 
absolved from any performance under it. 

Secondly, that the defendants were prohibited by reason of 
their status as alien enemies from engaging in or carrying on 
trade and that though the defendants applied to the Local 
Government for permission to carry on their local business it 
was not until the 8th February 1915 that they obtained a licence 
limited to the winding-up and liquidation of the defendants’ 
local business under Government supervision. Therefore it 
became impossible for the defendants to perform their part of 
the contract. 3 

Thirdly, that if there was a breach of the contract it was 
waived by the plaintiffs granting an extension of time for 
performance until the 16th December, and before that date the 
order of the 14th November made it impossible for the defend- 
ants to perform their contract. 

This is not the case of a contract between a,British subject 
and an alien enemy having a commercial domicil outside enemy 
territory. But even ifit were I am not prepared to adhere to the 
hitherto accepted doctrine that domicil and not nationality is the 
test. Thatdoctrine was established when wars were waged 
under very different conditions-and it is certainly desirable that 
it should be reconsidered. The defendant company is registered 
in Germany and its business iz managed aud controlled from 
Germany, Mi. Beyo acted under mstiuctions from head- 
quarters and especially in the case of the contract in suit he 
sent samples of the waste Lo head-quarters for approval since 
the waste was intended for export to Germany. Therefore the 
defendants have a German resideuce and domicil: De Beers 
Consolidated Mines, Limited v. Howe). 

Nor does the-questiosearise whether the conliack is merely 
suspended during the duration of hostilities as the period of the 

(7) [1906] A. C, 455. 
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contract expired before there was any likelihood of hostilities 
coming to an end. 

The more modern view seems to be that all contracts with 
alien enemies become illegal on the outbreak of war. see per 
Lord Lindley in Janson v, Driefontein Consolidated Mines, 
Limited () 

In W. Wolf and Sons v, Carr, Parker and Co, (Limited)@) 
the defendants, a Manchester firm, were sued by the plaintiffs, 
a German firm, whose partners were resident and domiciled 
in Germany and had their principal place of business in 
Germany with branches in Manchester and other places, for the 
recovery of & 1342-86 partly for goods sold and delivered and 
partly as damages for breach of contract. The plaintiffs 
relied on the sixth clause of the Proclamation of the gth 
September 1914 but it was held by the Court of Appeal 
that there was nothing in that clause which enabled the 
plaintiffs to recover where 
they would not be entitled to do so. On the outbreak 
of war, the contracts between the plaintiffs and defendants 
became illegal contracts and were dissolved and there had been 
since then no transaction between the parties within the mean- 
ing of clause 6. The plaintiffs’ contention was that clause 6 
enabled an enemy to sue in respect of obligations entered into 
before the war, but as the plaintiffs were not suing in respect 
of any transaction authorized by or coming within clause 6 it 
was held that they were not entitled to maintain the actions 
under its provisions. 

This decision was followed by Bray J. in Kreglinger and 
Co. v. Cohen(8), where the plaintiffs were a Belgian Company 
carrying on business in Antwerp and London and the defendant 
was a German Carrying on business in Hamberg, and the claim 
was for damages on a contract entered into before war broke out, 

Another decision to the same effect has been reported in the 
newspapers though it has not yet appeared in any of the Law 
Reports. These decisions follow a simple principle consonant 
with common sense and capable of universal] application, thereby 
avoiding the many troublesome questions which must arise 
otherwise as to what should be done during the continuance 
of hostilities, and what should be the position of the parties when 
hostilities cease. There may be hardshi 


ilit Te ps in individual cases, 
but it is obvious that it is better to allo 


w the parties if they so 
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D 
wish to renew their contracts at the end of the war, rather than 


bind them to continue business under the prior contracts when 
it is almost certain that the surrounding circumstances will 
be entirely altered, : 

I must decide, therefore, that the contract in suit became 
illegal-and was dissolved on the 4th August, 

But apart from that it is quite clear that owing to the 
outbreak of war subsequent events rendered it impossible for 
the defendants to perform their contract. 

Mr. Beyer financed his local transactions by a credit opened 
at the instance of the defendants with the Chartered Bank and, 
on the 13th August, he received a notice from them that he 
could, under the law, only draw on his aécount for current 
expenses or wages. All further business dealings were 
prohibited:.until he..got a permit to trade from Government. 
Then, on the -5th September, Mr. Beyer was interned and as 
his Power of Attorney did not give him power to delegate his 
authority he was unable to crry on the business, 

He did give a Power of Attorney to a Mr. Save but he clearly 
had no authority to do this, and this power was, therefore, 
valueless. 

In addition to these facts the various Proclamations, 
Ordinances and Orders relating to trading with the enemy have 
been referred to and it may be as well to analyse these. 

On the 7th August 1914, the Government of India published 
the Royal'Proclamation of the 5th August. 

After reciting that it is contrary to law for any person resident, 
carrying on business or being in Our Dominions, to trade or 
have any commercial intercourse with any person resident, 
carrying on business or being in the German Empire without 


Our permission, all persons resident, carrying on business or. 


veing in Our Dominions are warned inter alia not to supply to 
the German Empire any goods, wares or merchandise or to 
supply the same to any person resident, carrying on business 
or being therein nor to trade in or carry any goods, wares or 
merchandise destined for the German Empire or for any person 
resident, carrying on business or being therein. 

But it is declared that where any person—and person includes 
any body of persons corporate or incorporate—has or had an 
interest in houses or branches of business in some other country 
as well as in Our Dominions or in the Dual Empire as the case 

Proclamation shall not apply to the trading or 
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commercial intercourse carried on by such person solely from 
or by such houses or branches of business in such other country. 

This Proclamation was revoked by the Proclamation of the 
gth September which was substituted therefor. 

Therein the expression ‘enemy’ was defined as meaning any 
person or body of persons of whatever nationality resident or 
carrying on business in the enemy country, but not including 
persons of enemy nationality neither resident in nor carrying 
on business in the enemy country. 

All persons resident, carrying on business or being in Our 
Dominions are warned inter alia not directly or indirectly to 
supply to or for the use or benefit of an enemy country, or an 
enemy any goods, wares or merchandise, nor directly or 
indirectly to trade in or carry any goods, wares or merchandise 
destined for an enemy country or an enemy. 

But under clause 6 it is provided that where an enemy has a 
branch locally situated in British, allied or neutral territory, not 
being neutral territory in Europe, transactions by or with 
such branch shall not be treated as transactions by or with an 
enemy. 9 

Under clause § nothing in the Proclamation shall be taken to 
prohibit anything which shall be expressly permitted by Our 
licence, or by the licence given on Our behalf by a Secretary of 
State or the Board of Trade, whether such licences shall be 
especially granted to individuals or be announced.as applying 
to classes of persons. 

By clause 3 of a Proclamation, dated the 8th October, the 
power to grant licences on Our behalf vested in a Secretary of 
State by the above clause may be exercised in India by the 
Governor General. 

On the 14th October 1914, the Government of India passed 
an Ordinance to amend the Foreigners Ordinance (III of 1 914) 
ofthe 2oth August whereby sub-clause(d) was added to clause (2) 
of the prior Ordinance, giving the Governor General in Council 
power by order lo provide that foreigners residing or being in 
British India, shall be prohibited from carrying on trade or 
business or from dealing with any property movable or im- 
movable, or shall only carry on trade or busines? subject to 
such conditions and restrictions as the Governor General in 
Council may impose or shall deal with any such property in 
such manner as the Governor General in Council may direct. 

In pursuance of such powers an Order called the Hostile 
Foreigners Trading Order was issued on the i4th November. 
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Clause 4 directs that a hostile foreigner shall not, neither 
shall a hostile firm, carry on or engage in any trade or business 
in British India except under a licence issued by or under the 
authority of the Governor-General in Council and to such ' 
extent andesubject to such conditions, restrictions and super- 
vision as the Governor General in Council may direct. 

Under clause 6 a hostile foreigner who, or a hostile firm 
which, has been refused a licence or has failed within one 
month from the date of the Order to apply for a licence shall 
(unless exempted by the terms of any general licence issued 
under the Order) forthwith cease to carry on or engage in any 
trade or business in British India. 

But although nothing appears in‘the Proclamations regarding 
the issue of licences to trade to hostile foreigners before the 
gth September, and nothing in the Ordinances or Orders of the 
Government of India before the Order of the 14th November, 
under the common law the King’s subjects cannot trade with 
an alien enemy, i. e„ a person owing allegiance to a Governs 
ment at war with the King without the King’s licence. It 
would appear from other documents in the case that the 
defendants had applied soon after war broke out for a licence 
to trade, and their application had been considered by the 
Local Government. On the 2nd September, the Secretary to 
Government forwarded to the defendants copies of three Press 
Notes, dated the 28th August on the subject. 

In the first it is stated that in the case of firms which are 
wholly German or Austrian licence under Royal authority is 
necessary to enable them to continue their trade. 

The second refers to.an official Notification of policy regarding 
trading with the enemy published by His Majesty’s Govern. 
ment in which itis stated zzZer alta that no payments or 
other operations with firms in hostile territory are permissible 
during war under contracts made before the war except that 
there is no objection to payments:for goods delivered or services 
rendered when the contract has been in other respects 
completed before war, and that the question whether contracts 
made before the war are suspended or terminated depends on 
circumstances. But trade with a branch in British or neutral 
territory of a firm having head-quarters in- hostile territory is 
permissible apart from prohibition in special cases as long as 
trade is bona fide with branch and no transactions with head 
offices are involved. 


The third note notifies certain ~~ ? 
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orders to be passed under the Trading Licence Ordinance, for O. C. J, 


the clearing of imported goods by hostile firms and the acceptance 
of delivery of goods by British subjects from hostile firms. 

No Trading Licence Ordinance appears in the Official 
Publication of Legislation and Orders relating to the War. 

It is not to be wondered at, that confronted with this 
bewildering array of Proclamations, Ordinances, Orders and 
Official communications, abounding in conflicting provisions, the 
members of the mercantile community in Bombay, whether 
British subjects, foreigners or enemies, remained paralyzed— 
unable to form any opinion as to what they could do or what 
they could not do. 

The plaintiffs themselves evidently realized this as, after their 
letter of the 18th August, they made no attempt to get the 
defendants to take delivery until the 11th November. 

In my opinion, therefore, it had become impossible owing 
to circumstances arising from the outbreak of war for the 
defendants to perform their part of the contract. o 

Even assuming that it only became so after the 14th Novem- 
ber, the plaintiffs gave the defendants further time- for taking 
delivery up to the 16th December, and so waived any breach 
committed before that date; 

It is admitted that on these findings the defendants are 
entitled to a return of their deposit under s. 56 (2) of the Indian 
Contract Act. ` 

As this is a test case arising from the outbreak of war on 
which it was necessary to obtain the opinion of the Court there 
will be no order as to costs. 


Suit dismissed. 


Solicitors for plaintiffs: Craigie, Blunt & Caroe 
Solicitors for defendants : Seounderdass & Co. 
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Before Mr. Justice Macleod. 


P. NUSSERVANJI & Co. 
Ue 


SS; WARTENFELS.* 


Cosis— Taxation of cosis—Bill of costs by Government Solicitor Taaalion to 
be in ordinary way. 


Wherein asuit on the Original Side of the High Court, to which the 
Secretary of State for India is a party, costs are awarded to him, the 
Government Solicitor is entitled to have his bill of costs taxedin the 
ordinary way against the losing party notwithstanding the faci that the 
Governniont Solicitor is a salaried officer of Government. 


TAXATION of costs. 

The plaintiffs, P. Nusservanji & Co., filed a suit against 
SS. Wartenfels, a German ship, condernnedas a Prize, torecover 
the price of coal supplied to the ship. The Secretary of State 


for India was the defendant on intervention, fates 


The suit was heard by Macleod J., who dismissed it and 
ordered the plaintiffs to pay the costs of the Secretary of State. 

The Government Solicitor presented his bill of costs for taxa- 
tion between party and party. 

The plaintiff objected to the taxation of all the costs except 
actual disbursements on the ground that Government are not 
liable to the Government Solicitor, and as no costs are incurred 
none are payable. 

The acting Assistant Taxing Master disallowed the objection 
and came to the conclusion that the defendant was entitled to 
have profit costs of his Solicitor and the fees of the Advocate- 
General taxed as against the plaintiffs, on the following grounds:— 


lt follows from the decisions in The Attorney-General v. Shillibeer 
(1849 19 I J. Ex. 115.) (ralloway v, Corporation of London (1867, 
L. R. 4 Eq. 90, 97) and Henderson v. Merthyr Tydfil Urban Council (1900, 
1 Q. B. 434) thal if the dofcnudants’ costs wore going to be paid into 
the Gevernmont Treasury, the defendant weuld be entilled Lo have his bill 
of cosis taxed in the same way as any other litigant, And, I think, ii makes 
no difference Lo the plaintiffs thal undor an arrangement with Lhe defendant 
the Government Solicitor will rotain costs awarded to his client. Such an 
arrangement has been held nol to be opposed to public policy in Arimulla’s 
case (1892, L, L, Li. 15 Mad. 405.) fu Galloway v. Corperution of London, Vice 
Chancellor Wood ridiculed tho argument that a party like the Corporation of 
London would use the agreement with their solicitor as a means of making 


profit out of litigation, His remarks apply equally well to the arrangement 
ae * O,C. J. Suit No. 1 of 1914. 
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between Government and their Solicitor, although in the English case costs QO, ©. J. 
exceeding the guaranteed salary went into the client’s pockol whereas in this 

case the whole amount of taxed costs will be retained by the Government 1916 
Solicitor. Under this arrangement the Government Solicitor gets costs only P. NUSSER- 
when Government isin the right and tben only sucb-charges as are proper a NIE Co 
are allowed on taxation, Further, were if not for such an arrangement, y. 
Government would probably have to pay their Solicitor a much higher SS. War 
salary. Lastly, the allowance of such costs “if recovered” has been rpyperg 
recognised by the practice of both English and Indian Courts, [t appears ne 
from the judgment of the Master of the Rolls and Lord Justice Bowen in 
Carson v. Piekersgil & Sons, (1885, 14 Q. B. D. 859,) that cases of pauper 
litigants both the common law Courts and the Chancery Courts formerly 
allowed full costs on the ordinary scale to such litigants when successful 
although they were under no liability to pay them, In Bombay the proviso 
to r. 203 of the High Court Rules empowers the Court to award costs against 
the adverse party or out of the property recovered in a suit and to direct the 
payment thereof to the attorney representing the pauper. A similar provision 
for costs of pauper litigants has been made by the Caleutta High Court by 
rr. 791 and 792 of ita Original Side Rules. And in Madras the Government 
Solicitor has been allowed costs “if recovered ’’ as appears from Azimulla’s 
case, cited above. With regard to the fees of ihe Advocate-General I may 
refer to the case of Lord Advocate v, Stewarti, No. 2,63 J. P. 473, wherein it 
was held that Crown counsel’s fees may he allowed against an unsuccessful 
party although such counsel may be paid by salary, The plaintiffs’ Solicitor 
has not been able to cite a single Indian case where, when*costs have been 
awarded to Government, the profit costs of the Solicitor to Government 
and the fees of the Advocate-Genera] have been wholly disallowed on 
taxation, 

The plaintiffs applied for a review of taxation objecting to all 
the items charged in the defendant’s bill except the items of 
actual disbursements made by the Government Solicitor, on the 
ground that the Government Solicitor and the Advocate-General 
were not entitled to charge the Government and the Govern- 
ment were not liable to them for the costs covered by the 


items objected to. 


Kanga, for the plaintiffs. 
Jardine, Advocate-General, for the defendant. 


MACLEOD J.—This is an application to review the certificate 
of the Taxing Master. On the 18th September r914, the 
plaintiff filed this suit against the SS, Wartenfels then lying in 
Bombay harbour to recover the price of coal, supplied to her 
before she left Bombay in July r914. The vessel was the 
subject-matter of certain proceedings in Prize in the Court of 
the Resident at Aden and had been handed over to the Bombay 
Government by an order of that Court, dated the 4th September. 


a 
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O, ©. J. The Secretary of State, therefore, became defendant on interven- 
4916 tion in the suit which was eventually dismissed as against him 
~~ and the plaintiffs were ordered by the decree to pay his costs of 

P, Nusser- the suit when taxed. The defendant, accordingly, brought in 
wans1& CO. his pill of costs for taxation. On “such taxation the plaintiff 
Ss, w ap. contended that only such sums as had been disbursed by the 
renreis defendant’s solicitor on his behalf should be allowed and that 
iated J, ®S the defendant employed a solicitor on a fixed salary and also 
—— paid a fixed monthly sum to the Advocate-General who was 
expected to conduct all Crown cases on the Original Side of the 

High Court, all profit- costs and brief fees to the Advocate 

General should be disallowed. 

It is unfortunate that no evidence was placed on the record 
tə show the exact terms ofthe arrangement which existed 
between the defendant and his legal advisers with regard to 
their remuneration but it was admitted during the argument 
before me that the question for decision was whether the de- 
fendant was entitled to have his bill of costs taxed without re- 
ference to any such arrangement or whether only actual dis- 

(| pursements should be considered on taxation and the remaining 
charges disallowed altogether, The law to be applied is the 
common law of England. > 

The identical question arose in Azimulla Saheb v. Secretary 
of State for Indial), confirmed on appeal in the case 
of Muhammed Alim Oollah Sahid v. The Secretary 
of State for India(2); and it was decided that an arrangement 
between Government and their solicitor whereby the latter 
receives a fixed salary and in addition the costs awarded to 
Government in any litigation would not affect a party con- 
demned to pay costs to Government. It cannot be disputed 
that at common law costs are awarded to a successful party as 
an indemnity for the expenses legitimately and reasonably 
-incurred in fighting the action. As stated by Bramwell B, in 
Harold v. Smith(®, costs as between party and party are given 
by the law asan indemnity to the person entitled to them; 
they are not imposed as a punishment on the party who pays 
them nor given asa bonus to the party who receives them. 
Therefore, if the extent of the damnification can be found out 
the extent to which costs ought to be allowed is also 


ascertained’ 
It would, therefore, follow that a successful party cannot 
2341892) 1. L, R, 15 Mad. 405. (3) (1860) 5 H, & N. 381, 


72) (78933 L. L, R, 17 Mad, 162, 


3 
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recover anything beyond expenses actually incurred or for which 0. C. J, 

he is liable. 1816 
No doubt in Raymond v, Lakeman(:), where the purchasers ~~ 

solicitor received a fixed salary, there is a dictum of the Master P. Nrsasr- 

of the Rolls to the effect that a party who has to pay costs is not- WAM! re 0. 

entitled to the benefit of a private arrangement between his oo Wan 

opponent and his solicitor as to costs but it does not appear rexrets- 

that the solicitor was to get the costs recovered in addition to Tiens 

his salary. In Gundry v. Sainsbury(2) that dictum was not ~ glen 

even referred to. The plaintiff’s solicitor agreed with his client 

to conduct his case in the County Court without charging him 

anything. The plaintiff was awarded £15 damages but in the 

course of his evidence he admitted that he had arranged 

with his solicitor not to pay the costs of the action, 

consequently counsel for the defendant asked the County 

Court Judge to enter judgment for the plaintiff for £15 but 

without costs, on the ground that under the proviso tos. 5 

of the Attorneys and Solicitors Act, 1870, the plaintiff was 

not entitled to recover from the defendant more costs than 

were payable by the plaintiff to his solicitor under his agree- 

ment, It was contended by the plaintiff that as the agree- 

ment was verbal the proviso tos. 5 had no application. The 

learned County Court Judge held that the agreement need not 

be in writing and gave judgment for £ 15 without costs. The 

Divisional Court upheld this decision. Lefore the appeal 

Court it was contended for the respondent that the proviso to 

s.5 of the Act of 1870 simply reaffirmed the common law 

doctrine. It was held that it was only when the agreement 

was set up by the solicitor that the statute required it to be in 

writing, and that the case would be decided under the common 

law. Buckley L. J. remarked: 


u Suppose the Act of 1870 does not apply. ‘Then the client comes to the 
Court and says: ‘ This is a matter in respect of which T am entitled to get 
costs because I have been put to expense, and the law as administered in this 
Court allows me in that state of things to be indemnificd by the defendant 
to the extent of party and party costs.’ But he having come to assert that 
right, the Court says: ‘True, you are entitled to such indemnity, bunt 
inasmuch as you have nothing to pay by reason of your agreement with 
your solicitor there is nothing for which to indemnify you.’ ” 


The Assistant Taxing Master has distinguished that case on 
the ground that the plaintiffs’ solicitor was only employed for 
that particular case. The Taxing Master has referred to the 
(2) (1865) 34 Beav, 584, o (2) [1910] ı K, B. 645, 
r 16 ` 
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cases of The Attorney General v. Shillibeer), Galloway v. 
Corporation of London(?) and Henderson v. Merthyr Tydfil 
Urban Council'3\, but in all those cases the arrangement with 
the salaried solicitor was that he should get a fixed salary and 
nothing more so that the costs awarded to the party employing 
a salaried solicitor went into the pockets of that party in 
reduction of the salary paid to the solicitor, By 18 & 19 
Vic. c. go it is expressly provided that costs awarded to the 
Crown are to be paid into the consolidated fund, and it is 
possible, though extremely improbable, that in any one year 
the Crown or any Corporation or individual employing a 
salaried solicitor might receive as the result of successful 
litigation, profit costs exceeding that salary. But as remarked 
by Channell J, in Menderson v. Merthyr Tydfil Urban 
Council, it would be impossible in ordinary cases for a losing 
party to show that an actual profit was being made. 


In TheAttorney General v. Shillibeer,Baron Parke remarked : 


Tt is perfectly clear that the Crown incurred expenses about this suit; 
and unless the Crown is to be compensated by the payment of the ordinary 
fees, thera would be no mode of compensating it at all, because itis 
impossible for the Crown to say what proportion the expense of conducting 
this particular suit must bear to the entire salary for the year until the end 
of the year, when all the suits are known, and when the expense of each 
would be calculated, which at the-time the costs are taxed it is impossible 
to know ; and therefore it is impossible, if the Crown is to be compensated 
at all, that it should be compensated except in the way of payment of tho 
ordinary fees.” 


The decision in Gundry v. Sainsbury was foreshadowed 


by Page Wood V. C. in Galloway v. Corporation of London, 
where he says: - 


«The argumout which struck me most was that with regard to tho 
indemnity ; but I cannot apprehend that the Court can investigate agreee 
ments of this nature with respect to such a question, Mr. Bagshawe cited a 
caso (Hockley v. Bantock (4)) which tonded to support his view, with 
reference to the principle of indemnity, whero a person is ordered to 
pay costs; and, for aught I know, if an agreement has been entered into by 
a Client with asolicitor that he shall pay no costs, it may boa question 
whether or not the opposite pariy can avail himself of that agreement, and 
say to the client, you do not require indemnity.” 

This case differs from all the English cases cited in that it is 
admitted that the costs, if allowed, will not go to Government 
to compensate them in part for the expenses they incur 

(1) (1849) 19 L, J. Ex. 115. (3) [1900] 1:Q. B. 434, 

(2) (1867) IRR. 4 Eq <90, 97, (4) (1833) 2 My. g Kaag 00 
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annually in employing a salaried solicitor but will go to the O. C. J. 

solicitor, himself in excess of his salary. 1916 
It is suggested that if this arrangement did not exist and r 


the solicitor had not the chance of recovering profit costs in P- NUssER- 
suits by or againstGovernment in which costs might be awarded ” ” nes 
to Government, he would have to be paid a higher salary and sg War- 
that, therefore, as such costs are allowed by Government to TENEFLS 
be paid to their solicitor, they are really compensation for such yy,c70a v. 
excess salary as they otherwise would have to pay. — 
I doubt whether this is a satisfactory argument apart from 
the fact that there is no evidence to show that if the above- 
mentioned ‘arrangement did not exist Government would -pay 
their solicitor a higher salary. 
But as stated-by Baron Parke in Tke Attorney General v. 
Shillibeer (3), the Government have incurred expenses, although 
no particular portion-of the salary of their solicitor can be 
allocated: to the work done in this suit, and therefore, they 
are entitled to be compensated by receiving costs from the losing 
party. If they choose, instead of setting off their. coSts against 
the salary they have to pay, to hand them over to their 
solicitor as a bonus, can the plaintiffs object? I think they 
could only object-if the solicitor depended entirely on his re- 
muneration for costs recovered from opposite parties. If, for 
instance, a party agrees with-his solicitor to pay him a fixed 
sum, say, £ roo for -the costs: of a suit and pays him that 
amount, then, if he wins, whatever his costs, when taxed, may 
amount to, heis notentitied torecover more than £ 100 from the 
losing party. But the-latter can; haveno voice in the spending 
of that money by his opponent, even although there may be 
an agreement to pay the solicitor the balance of his taxed costs. 
The question of the fees of the Advocate-General stands on 
the same footing, but there is further a decision in Zhe Lord 
Advocate v. Stewart (?),cited with approval by Lord Halsbury, 
Vol. XXVI, p. 804, that a losing party must pay the fees of 
‘counsel for the Crown even though he be paid a fixed salary. 
In my opinion, therefore, the decision of the Taxing Master 
was right and the application for a review must be dismissed. 


A pplication dismissed. 


Attorneys for the plaintifis: Ardeshir, Hormusji & Co. 
Attorney for the defendant: Æ. F. Nicholson, 


i roam ea amr a A N 
(1) (1842) 19 L. J, Ex, 115, (2) (1899} 63 J. P. 473. 
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Before Mr, Jusiice Beaman. 


1918 PRATAPCHAND GULABCHAND 
= Auga” wv 
Cotober 16, PURSHOTAMDAS MALJI.* 


Stamp Act (IT of 1899), Sec. 38—Promissory notemInsuficiency of stampa 
Admissibility in evidence. 


The defendants passed to the plaintiff on an eight-annas stamp paper 
an instrument which ran as follows: 

“We have this day received from you Rs. 25000 in cash. Interest 
thereon has becn fixed at the rate of 12 as. per cent. per mensem. 
The said inierest is to be paid every month as it accrues due; and the 
period fixed in respect of the above wvitten amount is three years.” 

The plaintiff having sued on the instrument, the defendants contended 
that if could not be admitted in evidence for insufficiency of stamp ; 

Held, that the instrument was nota promissory note nor did it fall 
under the absolute prohibition of s. 35 of the Indian Stamp Act, 1899. 

Ordinarily where a person acknowledges {o have received a definite 
sum of money ou a certain date for a certain term, thore can be no 
reasonable doubt but that what he means is that on the expiration of 
that term ho is willing io repay the money ou demand, 


SUIT to recover a sum of money. 

On the 14th September 1911, the defendants executed in 
favour of the plaintiff a writing, engrossed on a stamp paper of 
eight annas, as follows :— 

“We have this day recoived from you Rs, 25000 in cash. Interest 
thercon has boon fixed at tic rate of 12 annas por cont. per monscm. The 
suid interest is lo be paid every month as it accrues due; and the period 
fixed in respect of the above written amount is three years, In this way 
(ihis) is duly agreed to and approved of by as.” 


The plaintiff sued, on the 8th March 1915, to recover the 
amount due on the above instrument. 

At the hearing, it was objected on behalf of the detendants 
that the instrument was a promissory note ; and that having 
been written on an insufficient stamp paper was inadmissble 
in evidence. 


Jinnah with Sirangman and Wadia, tor the plaintiffs. | 
Desai with Kanga, for the defendants. 


BEAMAN J.—The first point raised and argued in limine is 
whether the writing of the 14th of September 1911 is admissible 


e a eer antenna ttitinties oot Biter. 








. "Q.C, J. Suit No, 244 of 1915, 
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in evidence. Ifit isa promissory note, it is clearly insufficiently O. ©. J. 
stamped, and, therefore, inadmissible under s. 35 of the Indian 4915 
Stamp Act. I should have had very little hesitation, notwith- oY 
standing the decisions in the casts of Govind v. Balwanivao@) PRATAP- 
and Tirupathi Goundan v. Rama Reddi(2), in holding that this CĦAND 
was in substance a promissory note although it does not iaar ee 
contain an express promise to pay, but for the term inserted DAS 
in -it for the repayment of interest at ọ percent: per annum ae 
every month. Had that term been omitted I donot know “ww” 
how it could have been contended that the mere omission of 
the words “I promise to pay at the expiration of three years’ 
period?” would really have affected the character of the docu- 
ment, or could have been imported as a qualification of the 
intention of the parties who made it at the time of its making, 
That very restricted mode of interpretation has, it must be 
admitted, found favour with very learned and eminent Judges 
who discover in the absence of such words as “I promise to 
pay” and the substitution for them of such words as “Iam 
liable ” a sufficient ground of distinction upon which to declare k 
that the writings containing the former expression are, while 
those containing the latter expression are not, promissory notes. = 
‘But, with the greatest deference, 1 find it too difficult to impose 
such weight upon the letter, while entirely ignoring the quite 
transparent spirit, of the transaction. Ordinarily where a person | 
acknowledges to have received a definite sum of money on a 
certain date for a certain term, there can be no reasonable 
doubt but that what he means is that on the expiration of that 
term he is willing to repay the money on demand. Here, 
however, the whole complexion of the document of the r4th 
of September rọ11 is, I think, completely changed, and changed 
too not only in form but in substance, by the insertion of the 
term for the payment of monthly interest upon which 
Mr. Jinnah has relied. I think there is no answer to his 
argument that such a term is altogether inconsistent with the 
legal notion of a promissory note and that his clients were at 
liberty at any time during the currency of the three years’ 
period to bring a suit or suits for any interest which may have 
fallen due and remained unpaid under this clause. Not only 
is the existence of such a clause repugnant to the essential 
character of a commercial document negotiable by mere 
endorsement such as agmmmgemnissory note, but it would, in my 
opinion, render the neg di actically impossible while 

(1) (1897) I, L. R. 22 Bom (2) (1897) L L, R, 21 Mad. 49. 
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establishing legal relations between the parties anterior to the 
period at which alone the principal sum is to be called in. I 
think, therefore, that the agreement of the r4th of September 
1911, whatever else it may þe, is not a promissory note, and, 
therefore, does not require the stamp of Rs. 125 which other- 
wise it would have done, nor falls under the absolute prohibi- 
tion of s. 35. It is probably correctly stamped, though it is 
unnecessary to express any opinion upon that at present; but 
even if it were not, it would become admissible in evidence 
upon payment of the required penalty. 

I decide the preliminary point in favour of the admissibility 
of the document, provided that should it be found to be 
insufficiently stamped the deficiency and penalty be duly paid. 


Solicitors for the plaintiffs: Patell & Ezeikiel. 


Solicitors for the defendants: Edgelow, Gulabchand, Wadia 
& Co, 





Before Mr. Justice Macleod. ie 


C. BOGGIANO -& Co. 


Ue 
THE ARAB STEAMERS Lrp* 


Indian Contract Act (1X of 1872), Sec. 65-—Coniruet becoming void—Repay- 
ment of advantage under the contraci~Payment of freight in advance— 
Voyage abandoned owing to Government orders—Refund of freighi— 
Carriers Act {ILI of 1865)—Carriers by sea are not common carriers, 


The plaintiffs consigned, under a charterparty, 2500 bales of cotton 
for Genoa on board asteamer belonging to the defendants, and paid 
Rs. 32,160 for freight. Tho steamer, howover, did not leave the harbour 
and abandoned tho voyage, as the Government prohibited the import of 
cotton into Genoa. Eventually, the steamer unloaded her cargo; but 
the defendants required the plaintiffs to deposit with them Rs, 12000 
to cover the expenses and Joss incurred by the ship. The plaintiffs 
having paid the amoun} under protest, sued to recovor tho amounts of 
freight as well as deposit :— 

Held, 1) that the case was governed by s, 65 of the Indian Contract 
Act, and the plaintiffs were entitled to recover Sane amount paid by 
ihom in advance for freight; 

-(2) Lhat the defendants were entitled to reasonable expenses in un» 
Inading, otta of the cargo, o 

Carriers by sea in India are not © the benefits of Act III of 
1865. 








a 


a 


VOL. XVIII. | THE BOMBAY LAW REPORTLR. 


THE firm of Chhagandas & Co. chartered, on the rst April 
1915, a steamer belonging to the defendants for a voyage to 
Genoa. Under the shipping orders received from them, the plain- 
tiffs consigned 2500 bales of cotton on board SS. J eddah, a 
steamer belonging to the defendants; and paid Rs. 32610-6-2 
for freight to defendants, who issued twenty-five bills of lading 
in respect of the shipment. 

When the ship was ready to start, the Government of India 
issued orders prohibiting the export of cotton to Genoa. After 
‘making unsuccessful efforts to get the orders modified, the 
defendants decided to abandon the voyage, and put back the 
steamer into dock and discharged her cargo. 

Before returning the plaintiffs’ bales to them, the defendants 
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required them to deposit a sum ol Rs. 12000 to cover certain . 


expenses and loss incurred by the defendants. The amount 
was paid by the plaintiffs under protest. 

The plaintiffs next sued to recover the amount of freight as 
wellas the deposit. 

The defendants contended among other things that the action 
- of Government made the carrying out of the contract impossible, 
if not illegal ; and that as between them and the plaintiffs there 
was no reason why the defendants should be made to refund 
the advance freight, as the loss must lie as it fell; and that 
as regards expenses they claimed Rs. 5038-3-7 and the balance 
of Rs. 7461-12-5 was brought into Court. 


Strangman and Desai, forthe plaintiffs. 
Campbell and Weldon, for the defendants. 


MACLEOD J.—-The defendant Steamer Company entered into 
an agreement, on the ist April 1915, with the firm of Chhagandas 
& Co. whereby the latter chartered the steamer Hejaz for a 
voyage, Bombay to Naples, Genoa and / or Marseilles, any two 
discharging ports at charterer’s option. On the 14th Apri, the 
Jeddah was substituted for the Hejaz. The plaintiffs procured 
from Chhagandas & Co. freight for 2500 bales of cotton on the 
said steamer and were given the shipping orders which they 
presented to the defendants. The 2500 bales were put on 
board the Jeddah and twenty-five bills of lading relating to them 
were issued by the defendants, who were paid Rs. 32610-6-2 for 
freight. Owing, however, to the import of cotton into Genoa 
being prohibited by orders of Government, the Jeddah did not 
leave the harbour and the voyage had to be abandoned, 
Negotiations. were entered into with the various shippers of 
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0. ©. J. cotton, which are set out in the correspondence annexed to the 
1915 Pleadings, but eventually the Jeddah unloaded her cargo in the 
œ~ Alexandra Dock. Before getting delivery of their cotton the 

Boaerawo plaintiffs were asked to deposit Rs. 12000 to cover the expenses 
& Co. and loss incurred by the ship and thissum was paid. The 
rae plaintiffs, thereupon, demanded the return of the amount paid 

Srgatrers by them for freight but the defendants claimed that under the 

Limiten. events which had happened they were entitled to retain the 

Macleod, Money and especially relied upon the second slip attached to 
== the shipping orders. The plaintiffs, therefore, filed this suit to 

recover the freight and for an account of the Rs. 12000 paid 
by them to defray the costs of unloading, If the Indian 
Contract Act applies the contract became void under s. 56 of 
the Act and the defendants were bound, under s. 65, to restore to 
the plaintiffs the advantage they had received under the 
contract. 

But it'has been contended, first, that money paid in advance 
for freight is irrecoverable at law. Secondly, that the defend- 
ants are common carriers and that under the decision of the 
Privy Council in the case of The lrrawaddy Flotilla Company v. 
Bugwandas\*) the rights and liabilities of common carriers are 
outside the Indian Contract Act and are governed by the 
principles of English law as modified by the Common Carriers 
Act of 1865. f 

By the policy of the law of England freight and wages 
strictly so called do not become due until the voyage has 
been performed. But it is competent to the parties to a 
charter-party to covenant by express stipulation in such manner 
as to control the general operations of law: per Lord Ellen- 
borough C. J. in De Silvale v. Kendall(?). 

Now the defendants, for their first proposition, relied on the 
case of Kirchner v. Venus(3) where it was held that freight 
paid in advance lost its legal character of freight and was money 
paid to the ship-owners for taking the goods on board and 
undertaking to carry them to their destination, while freight 
in law was money paid for the carriage of the goods and was 
payable on the arrival of the goods at their destination though 
it might, under the terms of the contract, be payable at the port 
of departure. But the question in that case was whether the 
ship-owner had a lien for freight on goods shipped from Liver- 
pool to Sydney when, under the terms of the charter, the 


: (1) (1891) L. L. R. 18 Cal, 620, (3) (1859) 12 M, P, ©, 363, 
(2)(2815) 4 M. & B. 37, 42. . 
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freight was to be paidin Liverpool one month after the date 
of sailing and, as a matter of fact, had not been so paid before 
the ship arrived at Sydney, and it was decided that as the 
money so to be paid was not freight in law, the ship-owner 
had no lien on the goods. I doubt whether in these days such 
a contract for the carriage of goods would be likely to be made 
i 


ia; either the freight is paid before the goods are shipped 
ies: case the shipper would insure the freight, or the freight 
is payable on arrival in which case the ship-owners would insure. 
Though if it is a term of the contract that freight is payable, 
ship lost or not lost, the shipper would have to insure in any 
case. 

But freight to be paid in advance is not irrecoverable because 
it loses its legal character of freight but because by the 
common law of England the general rule is that when a contract 
becomes impossible of performance by the failure ofa state of 
things contemplated as the foundation of the contract to exist, 
the partners are excused from further performance and acquire 
no rights of action so that each must bear any loss or expense 
already incurred, and cannot recover back any payment in 
advance: Civil Service Co-operalive Sociely v. Gencral Steam 
Navigation Company). 

Reading the charter-party, the shipping orders and the bills of 
lading together, I think that the money paid by the plaintiffs 
was freight paid in advance under the terms of the Contract and 
was not merely money payable in Bombay on the completion 
of the voyage, which was paid prematurely at the will of the 
plaintiffs, as was the money paid for freight in the case of 
Krall v. Burnett), It is admitted that under the common 
law of England the plaintiffs would not be able to recover 
because the contract became impossible of performance and it 
is argued that the common law of England applies because the 
defendants are common carriers. The following definition of 
a common carrier by Parsons was approved by Cockburn C. J. 
in the case of Nugent v. Smithi). 






“A common carrier is one who offers to carry goods for any person 
between certain torminti and on a certain route. Heis bound to carry for 
all who tender to him goods and tho price of carriage, and insures these 
goods against all loss but that arisipg from the act of God or the public 
enemy, and has a lien on the goods for the price of the carriage,” 


A common carrier is also entitled when goods are offered to 


(1) [1903] 2 K. B. 756, (3) (1876)1 ©, P, D. 423, 
(2) (2877) 25 W. R, 305, 
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. indiscriminately,” thus excluding carriers by sea. Theref 
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him to demand and to be paid the full price of carriage, and if 
this is not paid he may lawfully refuse to carry at all. But 
the prise demanded must be a reasonable one. Itis also 
essential to the character ofa common carrier that he is bound 
to carry the goods of all persons applying te him. 

Now the preamble to Act III of 1865 states :_“* Whereas it is 
expedient not only toenable common carriers” ta limes 
liability for loss of or damage to property delivered to th 
be carried but also to declare their liability for loss of or da 
to such property occasioned by the negligence or criminal 
of themselves, their servants or agents;’’ and under s 
“Common carrier’ denotes a person, other than the Gov; 
ment, engaged in the business of transporting for hire prop 
from place to place, by land or inland navigation, for all per 


















cfriers by sea in India are not entitled to the benefits 
Act III of 1865 though it may be a question whether 
common law of England is not still applicable to them. 

In the case of The British Indid Steam Navigation 
pany v. Hajee Mahomed Lsack and Company) the Court se 
to have assumed it withoute further consideration, 
considering the terms of the preamble I should feel inclined to 
doubt it. The law relating to the liability of common carriers 
was first established by our Courts with reference to carriers 
by land. Inthe case of Richy. Knecland(?) it was decided 
that the common wayman or carrier by water stood on the same 
footing as a common carrier by land. The first case in which 
the liability of the owner of a sea-going ship comes in question 
was Morse w. Slue(8); see per Cockburn C. J. in the case of 
Nugent v. Smith(4). Now it is interesting to note that in that 
case it was argued in the lower Court, though without success, 
that the liability of the defendants’ Company which agreed to 
carry the plaintiffs mare by steamer {from London to Aberdeen 
could not be made to rest on the allegation that they were 
common carriers because it was said that hability was imposed 
by the custom of the realm and such a custom could not have 
force beyond the realm. 

It may be that the owners of coasting steamers should be 
considered on the same footing as carriers by inland navigation 
put it would be difficult for any owners of seagoing steamers to 
come within the definition of ‘common carriers’ though of 


(2) (1881) L L. R. 3 Mad, 107. (8) (1672) 1 Vent, 190, 
(2) (1614) Cro, Jag, 380, Hob, 17. (4) (1876)1 C, P, D, 423, 
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course it is not impossible, and as the Indian Legislature O. C. d. 
designedly excluded common carriers by sea from the benefits 491g 
of Act III of 1865 they may have intended to bring their a 
liability under the common law of bailment. - Bogetano 
. But even supposing the defendants’ Company run general oS 
ships as common carriers the next question is whether in this apap 

particular case when they chartered the whole ship to Chhagan- STEAMERS 

das & Co. they can be treated as common carriers. The whole Ltutrno 
-“question was very fully discussed inthe case of Nugent v. Tiren Ne 

Smith, above-cited, by Cockburn C. J. (though it was not = “7 
necessary for the decision of the case)in order to meet the 

opinion expressed by Brett J. in the lower Court that by 

the law of England all carriers by sea were subject to the 

liability which by that law undoubtedly attached to common. 

carriers whether by, sea or land. 


‘All Jurists who treat of this form of bailment carefully distinguish 
between the common carrier and the private ship.Bul if the owner of a 
ship employs it on his account generally,...he will not bo deemed a common 
carrier, but a mere private carrier (Story)... But the learned authér does not 
say what would be the case where a ship-owner holds himself out as reade 
to send his vessel with cargo to any place ihaf may be agrecd on, ona 
private bargain, and not as a general ship... 

I cannot help seeing the difficulty which siauds in ihe way of the ruling 
inthe case of Liver Alkali Co. v. Johuson (1), that it is essential to ihe 
character of a common carrier that he is bound fo carry the goods of all 
persons applying to him, while it never has boon held, and, as it seems io 
moe, could not be held, that a person who lets out vessels or vehicles to 
individual customers on their application was liable to an action for refusing 
the use of such vessel or vehiclo if required to furnish it... 

The importance of the question is materially lessened by the general 
practice of ascertaining and fimiting the liability of tho ship ownor by 
chartor-party or bill of lading,” 


Therefore, it is not sufficient to say that because the 
defendants’ Company OW)ggdmmmecrs and carry goods by sea 
they are common cag I know they may own 
general ships thoug Hence that they run any 
ships on a particu! tain termini on which 
> public on receipt of 
that would not make 
t out on charter. In 
meccandas & 
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0. ©. J. bound to carry goods for any of the public who might wish 
1915 '© despatch their goods in the ships. 
we The last question is whether, even supposing the defendants 
Boeciaxo are common carriers, the provisions of the contract 
& Co. applicable to all contracts in general are not applicable 
es i to the contract in this case. In the case of The Irrawaddy 
SrsansRrS Flotilla Company v. Bugwandas®)the only question 
'LOnTED was whether the Chapter of the Act relating to bailments 
Macleod J. @pplied. Their Lordships were only dealing with the 
—~ liability of common carriers and the common law of England 
relating to common carriers only differs from the common 
law of contracl in sespect of their lability as bailees. They 
held that as Act III of 1865 which codified only a part 
‘of the common ‘law relating to the liability of common 
carriers was not repealed by the Indian Contract Act, it 
was intended to leave the law in India relating to the liability of 
common carriers as it was, that is to say, partly governed by 
the common law and partly by Act III of 1865 and not to 
substitute for that part of the common law which was not 
included in Act IJI of 1865 the provisions of the Act. 

Ido not think that when tleir Lordships said that there 
was in India before the Indian Contract Act a complete code for 
common carriers they intended to decide that the general 
provisions of the common law relating to the formation and 
performance of contracts, shouldsstill be applicable to contracts 
entered into by the public with common carriers. 

The defendants appear to have conceded this before the 
hearing as it is nowhere suggested in the correspondence 
before suit or in the pleadings that the defendants were 
common carriers. The plaintiffs were asked to admit that the 
ship was under charter to Chhagandas & Co. and in para § ofthe 
written statement the defenda r on s.5§6 of the Indian 
Contract Act. The defe ased on the decision 
in the case of Civil Ser Sociely v. General 
Sieam Navigation Con licable to all con 

tracts and not only to q ii 
The special provisio 
dealt with their liabi 
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freight with interest at 6 per cent. from the r5th June rgrs. 

As regards the account rendered for expenses, the defendants 
have conceded that demurrage should only be charged for 
twenty-five days and the item for demurrage on waggons 
should be omitted. 

The plaintiffs contest the item for insurance, on the ground 
that they were not informed that the-defendants were going to 
insure the goods and if they had been, they would have asked 
the defendants not to insure as their goods were covered by a 
general policy. Itis interesting to contrast the defendants’ 
anxiety to insure the goods with their present contention that 
they were common carriers. However I must accept Mr. 
Wardlaw Milne’s evidence that at a meeting with the shippers 
on the zoth May the question of insuring the goods was 
discussed, so that plaintiffs must have had notice and could have 
told the defendants if they wished them not to insure their 
goods. 

The charges for labour for removing the goods to Tank Bunder 
must stand, as the plaintiffs have not proved that the défend: 
ants could have obtained cheaper rates for the work to be done 
considering all the circumstances of the case and especially the 
time of year. 

As the defendants have paid into Court more than sufficient 
to meet the balance for expenses that can be set off against the 
freight,which is repayable, there will be a decree for plaintiffs 
for the amount of the freight pail with interest at 6 per cent, 
from 15th June r9rs, till judgment with costs and interest on 
judgment at 6 per cent. 


Suid decreed. 


Solicitors for plaintiffs: Crawford, Brown & Co. 
Solicitors for defendants: Little & Co. 
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Before Mr, Justice Beaman. 


LAXMIBAI 
v. 
KESHAV ANNAJI POKHARKAR.* 


Indian Evidence Act {7 of 1872), Sce. 92— Oral evidence to show if the transac- 


tion wns bensmi-Henami franeeetions geverally—Oral evidence permi- 
ssible batween benamidar aud iruc ownar—Specifie nerformance of contratti. 


In a suit for specific performance of an agreement for purchase made 
and executed hy defendant No.1 alone, the plaintiffs alleged that the 
real purchaser was defendant No. 2 and that defendant No, 1 was actin 
merely as his -eaawidar, Defendant No.1 also raised the like conten 
tion. but it was denied by defendant No, 2, At the trial, oral evidence 
was offered to show that defendant No.1 was the bexamidar of defend- 
ant No, 2 :— 

held, (a) that, although it was doultful if parol evidence would be 
admissible in a contest bolween the plaintiffs and the defendants, yet it 
was admissible as between defendants Nos, 1 and 2 to prove the true 
nature of any agreement which subsisted between them ; 

(2) that wheu the parol evidence was once let in thus, it could be used 
in adiusting the logal rights and linbilitios of the parties to the suit. 


Tt is nota fraud merely to break premises or fail to perform obliga- 
tions in futura, Fraud ought to be resiricted to misrepresentations, and 
dishonest misrepresentrlions. ef existing Facts, 

A benumitranv-action is inveriably tilangulur, The simple meaning 
of benami isthal a purchaser desires te buy property but does not 
desire to buy in his own name and therefore buys in the name of some 
one elso, 

Where atransaction is truly boxami, i, e where the purchase has 
been offecied in the name of the nominal purchaser, the contract would 
he between the nomina} purehaser and the vendor, and in cases of dis- 
puto betwoon the nowjnal and the real prychaser, there being no writ- 
ing helweenthem, no difficulty can arise, under s. 92 of the Indian 
Evidence Act, in proving oral agreement. 

Where, however, a person with the object of shielding his property 
from his ereditors purports to sell it to some one named by himself and 
the sele-deed is wccordingly made out in that person’s name as the pur- 
chaser, the provisions of s.92 would pravent the parties to such a contract 
from giving parol evidence of ihe truce nature of the transaction under- 
lying it. Parol evidence mictht he given to serve a different purpose: 
for, whero the owner of property purports to transfer for consideration, 
his real purpose being io conceal or protect his property, the nominal 
purchaser has necessarily paid no consideration; and it is always open 
to show that the transaction is bad for failure of consideration. 


Surr for specific performance. 


*Q, C. J, Surt No. 1265 of 1914. 
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On the 4th March 1914, the plaintiffs, Laxmibai and Anand- 
rao, agreed to sell their property to Keshav (defendant No. 1) 
for Rs. 34,000, of which Rs. 400 were paid at the time as 
earnest money. The purchase was to be completed in six 
months’ time. The agreement recited (cl. 10): “ This trans- 
action is effected through Poonamchand Loombajee whose 
brokerage shall be paid at the rate of one per cent. by the 
said vendors and the said purchaser in equal moieties.” 

The plaintiffs sued in November 1914 to obtain specific 
performance of the agreement or in the alternative to recover 
Rs. 5000 as damages for breach of it. They impleaded 
Poonamchand (defendant No. 2) on the ground that: “The 
agreement of sale was made with both the defendants but the 
articles of agreement were by mutual understanding of the 
parties drawn up and made between the plaintiffs as vendors 
and the first defendant as the purchaser, The said articles of 
agreement were entered into by the first defendant on behalf 
of and for the benefit of the second defendant.” 

The defendant No. 1 contended inter alia that he®had Jent 
his name to the agreement of sale into which the delendant 
No. 2 had entered with the plaintifs and otherwise acted as 
the benamidar of defendant No. 2; and that, therefore, he was 
not answerable to the claim. 

It was contended by defendant No. 2, among other things, 
that it was not true that defendant No. 1 acted asa mere 
benamidar for him in the transaction; that he had no interest 
in the sale; and that he merely acted as a broker. 


Davar, Gadgil and Desai, for the plaintiffs, 
F, S. Taleyarkhan and Rangnekar, for defendant No. 1. 
Wadia and Kanga, for defendant No. 2. 


BEAMAN J.—The plaintiffs, Laxmibai and Anandrao, sue the 
defendants, Keshav and Punamchand, for specific performance 
of a contract to buy certain immoveable property made on the 
4th of March 1914, andin form made and executed by Keshav 
alone. There is an alternative prayer for damages, and at the 
conclusion of the case the plaintiffs expressed a desire in view 
of certain anticipated difficulties to abandon their claim for 
specific performance and confine it to damages. 

The case has occupied a considerable time i in hearing owing 
to the difficulties which 1 felt from the beginning in drawing 
the line between what was, aud What was not, open, first, to the 
plaintiffs, and, secondly : defendant to prove in 
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explanation or variation of the written contract. 

The difficulties created by s. 92 of our Evidence Act appear 
to me to be obvious. In the English Courts, in somewhat 
analogous if not exactly similar cases, they have been 
surmounted by processes of reasoning, which, with great respect 
to the very eminent and learned Judges using them, do not 
appear tome to be adequate. Nothing could well be plainer 
than the provisions of s. 92 of the Indian Evidence Act. Where 
Courts have to deal with a written contract, the law of this 
country absolutely prohibits parol evidence being given except 
within the limits very carefully laid down in s. 92 itself. 
Although, no doubt, the law of England was intended to be in 
substance the same as the law to which expression has thus been 
given ins. 92, the Judges had no definitely worded statute 
to interpret and by which to be bound as the Courts in India 
have. Speaking generally, the rule laid down in England and 
considered to be settled by the decision in the leading case 
of Higgins v. Senior™, was that where there was a written 
agreement or contract not undér seal, the obligor might 
not give parol evidence to evade his lability even though the 
facts upon which he relied were within the plaintiff’s know- 
ledge; while, on the other hand, the plaintiff might pass over ` 
the actual obligor of the contract if he chose to do so and seek 
the real maker behind him. In other words, if A contracted 
as an agent in such a form as to make himself personally 
liable, his principal being B, the plaintiff might, at his option, 
show by parol, notwithstanding what appeared on the face of 
the document, that his contract was really with B. A, however, 
could not by way of defence prove by parol that he was not, 
as he appeared to be, on the face of the document, liable under 
it. So far the distinction is perfectly intelligible, though I 
think it would be extremely difficult to reconcile it with the 
strict language of s. 92 of the Indian Evidence Act. In the 
long and elaborate argument on behalf of Mr. William Senior, 
the learned and eminent counsel engaged repeatedly admitted 
that the substitution of the real.for the merely nominal con- 
tracting party was a variation of the written contract. Indeed 
itis more than a variation. It amounts to making a new 
contract totally different from that which has been expressed 
in the writing. And it appears to me, looking at this matter 
logically, that this must inevitably be so. The attempts of 
the learned Judges concerned to distinguish upon the ground, 
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that the addition of a party not appearing on the face of the O. C. J. 


document as a party liable, along with the party expressed in 
the document to be so liable is no variation but merely an 
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addition, seems to me to be a superrefinement of reasoning Daxwipatr 


which could not be consistently sustained. It must be a 
very different thing fora person contracting that A shall pay 


V. 
KESHAY 


him certain money, afterwards to insist that not A but Beaman J. 


B shall pay him that money, And to say’ that it is not a 
term of the contract that the promisor contracts to pay 
the stipulated price or supply the stipulated goods so 
long as somebody else is put into his shoes can easily be 
exhibited as a glaring fallacy, if we once subtract from the 
cases that have come before the Courts the knowledge of the 
plaintiff himself. Where the plaintiff knew that a person 
appearing on the face of the document as the contracting party 
was not so but was acting fora principal, then itis easy 
enough to argue, though the argument reveals, in my opinion, 
some laxity of thought, that proving the truth is proving no 
more than what the plaintiff knew to be the real, as distinct 
from the apparent agreement, and, therefore, that the substitu- 
tion of the unnamed but real for the named but nominal 
contracting party appearing on the document is in no sense a 
variation of any of the terms ofthe contract. Put suppose 
that the plaintiff knows of no one but the person with whom 
he contracts and who signs the writing as principal; then I do 
not believe that any Court or anyone of the Judges who have 
so frequently subscribed to and approved of something like the 
reasoning I have just outlined would hear of such a person 
being allowed to prove that notwithstanding the plaintiff's 
ignorance he was really acting for some third party of whose 
existence the plaintiffhad no knowledge. Still less could it 
then be said that if the plaintiff contracted with A, and A alone, 
being allowed to prove that he in turn was acting for X and 
therefore X ought to be made liable to the plaintiff, was not a 
variation of the only contract which the plaintiff intended to 
enter into and of the existence of which he was aware, namely, 
the contract between himself and A. 

On a careful and critical examination of most of the 
leading cases, to which I have been referred, it becomes 
very easy to trace the confluence of these lines of thought 
and the consequent confusion drawn into the reasoning. As 
I have pointed out, the rule laid down in Higgins v. Senior (1 
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0. € J. is perfectly precise and intelligible whether well or ill 
1913; grounded in reason. But as soon as we turn to such 
ae cases as Wake v. Harrop, and Cowie v. Wiit(2), which 

Laxmrrat profess concurrence with Higgins v. Senior we shall find that 

v. the ratio of the decision is totally different from, and diametri- 

Kuszav cally opposed to, that adopted by Baron Parke in Higgins v, 

Beaman J. Senior.’ So too in the first case of Higgins v. Senior, Baron 
“~~ Parke felt some difficulty over the very plainly worded and 

therefore limitative decision in Jones v. Littledale(3), and/ 
wished to put it upon a slightly different ground. But I think 
it may fairly be said that the result of the judgment in Higgins 
v. Senior was to put the Jaw in England ona clear basis as 
to the rights of partics and their obligations and liabilities in 
respect of amplifying the terms of or being strictly bound by 
the terms of written contractis. Now, observe what happened 
in the later cases of Wake v. Harrop and Cowie v. Witt. 
Here the contract was made by an agent in his own name and 
inform directly binding him as principal. No dispute was 
made of this at the trial, but it was alleged sthat-there was a 
contemporary understanding between ihe plaintiff and the 
agent that the real contract was to be with the principal in 
Messina. So that when the case came on for trial the plaintiff 
here not suing the undisclosed principal but the agent, who, on 
the face of that writing, was primarily and individually bound, 
the Court seemingly without difficulty or hesitation held that 
the defendant might evade the responsibility he had under- 
taken in the writing by parol evidence, proving a contrary 
understanding which existed at the time the agreement was 
made. And the language of Baron Bramwell is so liberal 
that if il really expresses the law in England and were 
to be transferred to this country, it would entirely abrogate 
s. 92 of the Indian Evidence Act. The learned Judge points 
out that a writing not under seal in England is not a 
contract but only evidence of the contract. He goes on to say 
that being in writing, it is conclusive evidence of the contract 
and the law of England forbids parol evidence to be given of 
any variation in its terms. So far he keeps to the principle and 
very nearly the language of s. 93a of our Evidence Act; but 
immediately thereafter -he lays it down that parol evidence 
may nevertheless be given to show what was the real contract 
between the parties; and if this language has any meaning at 


en er 
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all, it must mean the real, as contradistinguished from, and 0. ©. J. 


opposed to, the apparent contract exhibited in the writing as a 
whole and its terms in particular. That would mean nothing 
or less than that a party to the writing might give parol 
ce to show that it did not express the agreement really 
info between himself and the plaintif but that there 
another and different agreement, and that alone bound 
I say without the slightest hesitation that, notwith- 
standing the attempts made to put this decision upon a quite 
different basis, that isthe real effect of the language used by 
Lord Bramwell. The illustrations he gives before coming to 
that part of his judgment appear to me to lie quite outside the 
scope of the question he had to answer. It is one thing to 
say that a man, who intended to sign an agreement to purchase 
a horse by accident signed an agreement to purchase another 
horse or landed estate, might not prove the actual fact, and 
quite another thing to say that a man, who has deliberately and 
with his eyes open signed an agreement, with every term of 







which he was familiar, could introduce parol evidence later on. 
to prove that the agreement was not in substance, as it was made 


to appear in form, in the writing. A like distinction is Clearly to 
be drawn between the other illustrations suggested by Lord 
Bramwell. In every case of the kind I am considering, and the 
Courts were considering in such cases as /7iggins v. Senior, 
Wake v. Harrop and Cowie v. Wilt, there is no question of a 
party appearing as a signatory upon the paper as principal having 
been trapped by any mistake of fact at the time into, signing 
that which he did not mean to sign. The question to be 
answered is of a totally different character aud the principles 


governing the cases in which that question arises really appear 


to me to be restricted to principles of proof and not of equity. 
In the cases of Wake v. Harrop and Cowie v. Waiti the Courts, 
neglecting the rules of proof altogether, as it seems to me, held 
that it was an equitable defence which was open to the defend- 
ant because the plaintiff knew of the contemporary cral agree 
ment and, therefore, it waginequitable on his part to hold. 
the defendant to the writing. Now, that may 
ves the TE to all that 
is Importang of evidence. So when we 
rawn s. 92 of the Evidence 
cind were within the con- 
any contemporary oral 
it it be not inconsistent 
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with the terms of the writing. But ifit be inconsistent, asit 
was certainly, in my opinion, in all the English cases I have 
cited, then parol evidence is expressly excluded ; and if pau 
evidence be excluded, the: Court would never be in a 
to know of the inequitable conduct of the plaintiff a 
upon to give effect to an equitable defence which neve 
to have been heard. 

Such aresome at least of the introductory difficulties wis 
which I had to deal when the case opened, in my desire to keep 
the procedure within the strict principles of this somewhat diffi- 
cult branch of the law of evidence, If we are to apply the doctrine 
of Higgins yv. Senior, then I do not doubt that it would have 
been open to the plaintiff to go behind the written instrument 
and prove that the agreement of which he seeks specific perform” 
ance was really made between himself and defendant 2. It may, 
however, be doubted whether in England, if he had elected to 
follow that course, he would not have been obliged to release 
the first defendant as merely the nominal maker of the writing 
and in law the mere hand of defendant 2. I have not yet 







‘found, and I have not been referred to, any case under this 


head decided in the English Courts, in which, as here, the 
plaintiff has sued the party nominally bound by the writing as 
well as some one behind him alleged to be really bound to the 
plaintiff by the actual existing contract between them. The 
converse was the case in Wake v, Harrop and Cowie v. Witt. 
There the agent was directly sued and no attempt was made 
to sue the known principal, and the agent was allowed to evade 
responsibility. So in Calder v. Dobell@), which strictly follows, 
instead of contradicting as the latter cases do, the principle of 
Higgins v. Senior, the plaintiff sued the undisclosed principal 
Dobell allowing the nominal executant of the writing, Cherry, 
to go free. I confess that I still feel the very greatest difficulty 
in reconciling the procedure thus laid down in England 
logically with the language of s. 92. In order to do so we 

must adopt the view of the Madras High Court in the case of 
Venkatasubbiah Chetty V, julu Naidu(2), where the 
Bench laid down in sw substitution of one 
terms of the 
> but T 










contract. Ifthat be so, 
think I have conclusivel 
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out of the difficulties 
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of enquiries into transactions such as those J am investigating. 
And here the position is greatly complicated by the ob- 
vious uncertainty in which the plaintiff was as to the 
form he had better give to his action. © He has brought both 
the defendants on the record together, evidently relying on 
s. 233 of the Indian Contract Act. In the commentaries upon 
that section will be found several of the English cases, which I 
have been discussing, but the commentators appear to overlook 


the difficulty which is one not of contractual relations, but of 


evidence. Doubtless were the contract oral no difficulty would 
arise under s. 233 of the Indian Contract Act. There would 
then be nothing to hinder the plaintiff from suing the agent 
who made the contract and proving at the same time that he 
was acting for the principal, disclosed or undisclosed, and so 
thereafter making one or the other, or both liable. But s. 233 
of the Indian Contract Act has nothing to do with and cannot 
override the general law of evidence. But if there be any 
writing according to which A, and A alone, is answerable to the 
plaintiff, I think it must always be a matter of great difficulty 
to say that either the plaintiff or A may bring parol evidence 
to show that some one else, say, X, 1s really Hable to the 
plaintiff in A’s place. That difficulty has been considerably 
heightened in the present case by the introduction of clause 10 
inthe agreement, Exh. D. Here we find the defendant No. 2 
described as a broker to whom both the plaintiff and the 
defendant No. 1 agree and bind themselves to pay brokerage. 
Now, can it be said that where, on the face of an agreement, a 
man is described as a broker and it is a term of that agreement 
that the buyer and seller who are both name uld pay him 
brokerage, it is not in aie”) | aaa j 
‘the writing to proy 
broker was not a bä 
of that 
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U. C. J. I cannot see under what part or provision of s. 92, paro 
1915 evidence tothat effect could be given. In my opinion it is not 
-=~ afraud upon a man to explain to him that his name is intended 
Laxmipal to be used for a certain limited purpose unless it can also 
re be proved that at the time that representation was made it 
—...._ wasnot the intention of the person making it to keep it. I 
Beaman J. add that reservation because s. 16 of the Indian Contract Act 
includes under the head of ‘fraud’ the making of promises 
without the intention of keeping them. That appears to me, 
and always has appeared to me, to introduce a very uncertain 
and dangerous element into the doctrine of fraud as usually 
understood in the English Courts. I say ‘dangerous’ because 
it is practically impossible to decide whether at the time of 
making the promise, the person making it intended to 
keep it or not. I much prefer to adhere to the old English 
rule that it is not a fraud merely to break promises or 
fail to perform obligations in futuro. Frauds, in my opiniont 
ought ‘to be restricted to misrepresentations, and dishones, 
misrepresentations, of existing facts. But in the present case 
it could not seriously be contended that at the time of 
making the agreement, assuming that the case now set up by 
the plaintiff and defendant No. a is in all respects true, the —- 
defendant No. 2 did not then intend to keep the promises he | 
made tothe defendant No. 1. Itis indeed the allegation of 
the plaintiff that the defendant No. 2 really intended and 
wished to become the purchaser of this property to sell it 
shortly afterwards at a profit. It cannot then bt upon the 
ground of fraud that the defendant No. 1 or the plaintiff could 
be allowed to lead parol evidence and to set aside the written 
ent. And, in my opinion, there is nothing 
man Evidence Act, nor.in the 
secant to and does give 
mectifvthe giving of 
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been asource of wonder and regret to me that the Courts of 
this country should have shown themselves so uniformly 
indulgent to what is called the system of denami. Doubtless, 
this was due to the very liberal, probably because uninformed, 
views which prevailed at the time when the foundation of that 
small corner of the structure of our Indian legal system 
was being laid down by Lord Campbell. It is obvious 
from a perusal of the report of the proceedings in the 
. case of Dhurm Das Pandey yv. Mussumat Shama Soondri 
Dibiah@®) tried by Lord Campbell in the year 1843, that 
the supreme authority in England had but a very hazy 
notion of the conditions prevailing in India, under which this 
System, doubtless peculiarly dear to the Orienlal heart and 
disposition, had grown up, and that the learned Lord 
Chancellor had no hesitation in seeking further light from 
gentlemen who do not appear to have been engaged in the 
case but were doubtless credited with much legal Indian 
experience. And if we trace the history of the law of benami 
throughout the judgments of the Privy Council and the Superior 
Courts in India, it will easily be seen that very great favour 
has been shown to this peculiar form of transaction on the 
assumption that it is closely connected with part of the English 
law of resultant trusts. Over and over again I find in the 
judgments of the most eminent Judges expressions of favour in 
which we are told that the denami system is common over the 
whole of India and that there is nothing whatever objection- 
able in it. Something to that effect will be found in the very 
latest decision of the Privy Council, which I happened to read 
the day before yesterday, in the case of AZusammat Bilas 
Kunwar v. Desraj Ranjit Singh(?) from the 
Court, the judgment being delivered by 
on the 13th of July 1915. And, yet 
saying that any Judge with a 
in this countess au i 
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isa single benam? transaction, put through over the whole 
of this great country of India, in which a sufficiently rigorous 
analysis would not discover fraudulent intent either iz esse or 
in posse. I cannot conceive why a practice of this kind should 
have flourished so long and been so popular if it had really 
been no more than a vehicle of honest dealing. I cannot 
conceive why those whose conduct and purposes are all honest 
should wish to conceal themselves and mask their transactions 
working cunningly and inthe dark instead of, as might be 
expected of honest men, in the open light of day. Be that 
how it may, there does appear to be a magic in the mere word 
t benami,’ which predisposes all our highest judicial authorities 
in favour of any transaction offered to them under that label. 
But surely there must be some discrimination between what is 
a truly benami and what is not a denami transaction at all 
And it would be no bad thing if the ground were cleared to 
that extent before very eminent Judges expressed their views 
on this branch of the law. I should doubt myself whether it 
would be possible to find any real benami transaction which 
was not strictly triangular. I do not understand how there can 
be a true denami? transaction between two persons. The simple 
meaning of benami is that a purchaser desires to buy property but 
does not desire to buy in his own name and therefore buys it 
in the name of some one else. It is obvious that in every such 
transaction there must be three actors. There is the vendor; 
there is the real purchaser; and there is the nominal purchaser, 
Similarly, on an analysis of such cases they break up into 
different classes in many of which but for the special doctrine 
of benamz one would suppose that the relations of parties were 
governe and solely by the ordinary rules of agency, 
is nothing resembling agency in the 
vhere a father buys a property in the 
kais Clear here that the child is the 
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nominal purchaser, and the contract is entered into betwen the 
defendant No. 1, and the plaintiff. As this transaction never 
got beyond the stage of an agreement to buy, it becomes 
impossible to apply the test which has always been recognised 
by the highest judicial authority, namely, whence came the 
purchase money, But in a case of this kind suppose we adopt 
the test and ask, whence was the purchase money to come? 
Now, if that test yields the result that the defendant No. 1 
was not to pay the purchase money but that the defendant 
No. 2 was, then [ suppose we might take it that this was 
a benami agreement to purchase and that the defendant 
No. 1 was acting in it really asan agent forthe defendant 
No. 2; but I altogether fail to see why because we give 
the transaction as a whole the name of benami, the 
proof of it {8 not to be regulated by the general principles 
of evidence. It is quite true that in a great many benami 
cases the attention of the Courts never seems to hare been 
drawn to the difficulties thrown in the way of proving the 
real character of the transaction by the provisions of s. 92 
ofthe Indian Evidence Act. Itis also quite true that ina 
majority of such disputes, which come before the Courts, s. 92 
is not applicable. Where a transaction is truly enami, that 
is to say, where the purchase has been effected ii the name 
of the nominal purchaser, the contract would be between the 
nominal purchaser and the vendor, and the dispute which the 
Court would have to settle would probably be restricted to the 
nominal and the real purchaser. Between them there would be 
no writing, and, therefore, no difficulty arising under s. gaz, 
But there are cases, which, in my opinion, are not: denami at all 
in which the writing is made between the actual owner or 
purchaser and somebody else, who in this transaction is sup- 
posed to be his denamidar; as for example, where a person 
with the object of shielding his property from his creditors 
purports to sell it to some one named by himself and the 
sale-deed is accordingly made out, in that person’s name as 
the purchaser. Now itis perfectly obvious that under s. 92 
of the Indian Evidence Act it would not be open to parties 
to such a contract to give parol evidence of the true nature 
of the transaction underlying it; nor would this difficulty 
be surmounted or in any way touched by calling the transac. 
tion a benami transaction. But it is also clear, as soon ag 
the contents of the whole transaction are examined, that it ig 
a case in which parol ey ight be given under s, 92 to 
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serve a different purpose, For where the owner of property 
purports to transfer for consideration, his real purpose 
being to conceal or protect his property, it necessarily 
foliows that the nominal purchaser has paid no consideration, 
and a party may always show that the transaction is bad for 
failure of consideration. Why, I say, that in these circumstances 
the transaction can never be correctly described as benamit is 
because a man cannot sell to or buy from himself and it is 
an essential of real benami transactions that they should 
involve three persons. In the latter class of cases, which I 
suppose were indirectly flitting through the minds of counsel 
who wished the Court to neglect s. 92 altogether, on the ground 
that the transaction was denami and anything and everything 
might, therefore, be proved, inthe latter class of cases I say, it is 
very clear that the ground upon which parol evidence may be 
given is the common ground open to everybody and not depending 


_ upon the. rather hypnotising effect of the word benami, namely, 


that the nominal purchaser is not the real purchaser because he 
paid no consideration, Thus after having given my most 
careful altention to the arguments addressed to me by the 
learned counsel both for the plaintiff and for the defendant 
No. rin support of their contention that parol evidence might 
be allowed, notwithstanding the terms of $s 92 of the Indian 
Evidence Aci, to show that while the agreement of the 4th of 
March 1914 has been executed by defendant No, 1 as principal, 
and by him alone, it wasreally anagreement between the 
plaintiff and defendant No. 2, I am still in very grave doubt 
to what extent such parol evidence would be admissible. 

‘Lhe position is further complicated by the plaintiff having 
joined the defendant No. 2 with the defendant No, 1 in the 
suit. Ibat having been done, the defendant No. r at once 
attacked the defendant No. 2 as upon proceedings against third 
parties, although some technical formalities were dispensed 
with in view of the fact that the defendant No. 2 was already 
on the record. Now, as between these two, Icannot see 
any dithculty at all in allowing the defendant No, 1 to prove, 
if he can, the true nature of any agreement which subsisted 
between defendants Nos. rand 2. But that is obviously a 
yery different thing from allowing the plaintiff to prove 
that there was an oral agreement between himself and the 
defendant No. 2. lt is a different thing in itself and might 
have very different legal consequegges, On the principle of 
the English cases such as Hig gps y7, Calder v. Dobdell, 
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etc., I think I might safely have allowed the plaintiff, notwith- O ©, J. 
standing the provisions of s. 92 and the very grave doubts I 1915 
entertain myself upon the correctness of the English doctrine, OW ~ 
to give the go-bye to the agent, that is to say, the defendant Laxwipar 
No. 1, and prove, overriding the section, that his agreement v. 
was really made with the defendant No. 2. My second Kusnay 
difficulty has been to decide whether the same position can Beaman J. 
be reached by allowing the plaintiff to proceed against both = 77 
defendant No.1 and defendant No. 2 together, and here he 
himself has ill-advisedly much complicated the matter by 
swearing, and refusing to be shaken out of it by any sug- 
gestions of his counsel, that he believed that the defendant 
No. 1 and the defendant No 2 were literally partners 
in this transaction, I have no doubt that all that part of 
his evidence is absolutely untrue. He adopted that line 
after the Court recess at a point in the case where the Court 
had suggested several difficulties in his way if the course 
originally indicated in the plaint were to be followed. But 
if the evidence as to the true nature of the agreement asa 
whole, is admissible between the defendant No. r and the 
defendant No. 2 and if that evidence shows that the defendant 
No. 2’s part was something more than that of a mere guarantor 
of defendant No. 1, or rather the reverse that the defendant 
No. 1 was amere puppet and instrument of the defendant 
No. 2, then how can I neglect the effect of that evidence in 
adjusting the legal rights and habilities of the three parties to 
the suit? Even were the technical difficulties created by the 
plaintiff having sued the defendants Nos. 1 and 2 jointly in- 
surmountable, still having regard to the rights which, I think 
have been exercised, and rightly exercised, by the defendant 
No. 1 in protecting himself against defendant No. 2 and the 
evidence thereby collected and laid before the Court, I 
should think that my duty as a Judge was to treat this now as 
evidence between all the parties and endeavour in the light of 
it to discover what the real facts of this transaction were and 
what are the legal rights and liabilities of the parties arising 
out of, and to be adjusted in relation to, those facts so found. 
if I am right so far, and have not been in error in admitting 
evidence to prove what the nature of this transaction was, 
then the case, in my opinion, would present no difficulty at all. 

The agreement, as I have vas made on the qth of 
March 1914 and its term was į s, that is to say, the 


sale was toie ore the qth Sepah f 
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did not repudiate it on the ground that the plaintiff had disabled O, ©. J. 
himself from the performance by his undertaking not todeal 491g 
with the property, but he point-blank denied that as far as a 
he was concerned any such agreement to buy was ever made. Laxuipar 
Now, as I have said, the term of the agreement of the 4th of g v. 
March ended on the 4th September, and it was not until the saad 
27th of November that the undertaking of the 9th of April Beaman J, 
1914 was released under the consent decree ‘disposing of =~ 
the suit; and one of the defendant No. 2’s main contentions 
throughout has been that even if the Court were to hold that 

he had been a party to the agreement of the qth of March 

1914 and directly liable thereunder, that agreement had been 
cancelled by the plaintiff himself and the defendant No. 2 was 
otherwise absolved from any liability thereunder within 

the meaning of s. 39 of the Indian Contract Act. At one time 

I thought that there was great force in that contention and 

had some hope of disposing of the suit upon that simple ground 

Further reflection, however, and the consideration of such cases 

as Ellis v. Rogers@) and Devenish v. Brown'2), has convinced 

me that this line of defence will not avail the defendant No. 2. 

In the first place, I do not think that time was of the essence of 

this contract and Ido not think that in any strict sense it could 

have been said on the 13th of June or about that period that 

the plaintiff had disabled himself by this undertaking from 

carrying out his part of the contract. If, for example, the 
defendant No. 2 instead of altogether repudiating the contract 

had expressed his willingness to perform, provided the plaintiff 

could do so, within the stipulated period, I do not think that 

there was anything either in the suit in which the undertaking 

of the gth of April was given, or inthe mortgage suit of 
Chichgar against the plaintiff, which need have disabled him on 

his representations properly made to the Court from carrying 

out the agreement of the 4th of March ; but since the defendant 

No. 2 unconditionally and without reservation repudiated the 

entire agreement, there was, I think, a complete breach on his 

part and it became unnecessary for the plaintiff to do anything 

more on his side to attempt to carry out his part of the agree- 

ment. In view ofthe attitude taken up by the defendant 

No. 2,and it was really only against him that the plaintiff 

thought he had any remedy, it would have been foolish on the 
plaintiffs part to make any further advances. I think, there- 

fore, that defendant 2’s contention that even assuming he had 
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been a party to this contract, he is absolved from performance 
under s. 39 of the Indian Contract Act, on the facts I have just 
stated, fails. 

Neither is there any other evidence, and this was virtually 
admitted by the defendant No. 2’s counsel, to prove directly 
the cancellation of the contract by the plaintiff. It is 
perfectly clear that defendant No. 1 throughout the months of 
March, April and May was not seriously regarded by either 
the plaintiff or the defendant No. 2 as interested substantially 
in the performance of the contract of the 4th of March, and I 
cannot find anvthing in the oral evidence which would warrant 
me in holding that the defendant No. 2 had proved that the 
plaintiff had cancelled this contract sometime before the 13th 
of June rọr4. Itis only as J understand first upon grounds of 
law and s. 39 of the Indian Contract Act, and next as urgent 
if not necessary inference from the admitted facts in connection 
with the mortgage for Rs. 4000, that the defendant No. 2 now 
asks the Court to hold it proved that there must have been qa 
cancellation of this contract. I have disposed of the purely 
legal point under s. 39. Asto the other, I do not think that 
there is anything necessarily inconsistent with the continuance 
of the proposed contract for sale in September between the 
plaintiff and the defendant No. 2 in what occurred between 
them relative to the raising of the small loan of Rs. 4000 upon 
this property by way ofa second mortgage in the meantime, 
And it is certainly surprising to find defendant No. 2, if one 
word of his general story were true, suddenly in possession of 
both the agreements of the 4th of March. Now, according to 
him, he was no more than a broker in that transaction and one 
of the original agreements was given to the plaintiff and the 
other to Keshav, the intending purchaser. But according to 
the defendant No. 2, as soon as the parties, that is to say, the 
plaintiff and the defendant No. 1, had agreed to cancel the 
contract on account ofthe consent order of the gth of April, 
both came to him with their agreements and made them over 
tohim, saying that they were afraid that if they did not do so, he 
would suspect them of having cheated him out of his brokerage. 
Now, this is perfectly ridiculous and is false on its face, and is 
of a piece with a very great portion of the evidence given by de- 
fendant No. 2. Indeed, his learned counsel, with the utmost can- 
dour at the close of the case, admitted that in view of the quality 
and transparent falsehood of a great part of that evidence, he 
could not reasonably ask the Court to rely upon any statement 
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made by his client; and that is an admission which liberal 
enough coming as it does from the mouth of his own counsel 
does not go, in my opinion, one inch beyond propriety or what 
the evidence actually given by defendant No. z2in this case 
required. I do not wish to repeat the observations which 
I made during the addresses of counsel upon the evidence of 
the principal parties in this case. Suffice it to say that neither 
the plaintiff nor the defendant No. 2 has hesitated, wherever 
they thought desirable in their own interests to do so, to lie, 
and lie unblushingly, after the manner of their kind, J am 
not at all sure that defendant No. 1 was really much better 
than the plaintiff and the defendant No. 2, but he had not so 
difficult a part to play, and I am bound to say that, on the wiiole, 
he. was not quite such a transparent perjurer as the other two. 
Now, reverting to the point which I was noticing, there is a 
conflict of testimony between all three of these witnesses. 
The defendant No. 1 swears that he never had the agreement 
in his possession at all. The plaintiff swears that the defend- 
ant No. 2 came to him a short time after the agreement of the 
4th of March had been executed and said that as he hada 
purchaser negotiating with him he would be glad to have the 
agreement from the plaintiff. He gave as his reason that his 
own house, where the other counterpart lay, was at Mazagon, 
along way off; and so the plaintiff handed him over his copy 
of the agreement of the 4th of March. The defendant No. 2, 
as I have said, says that the defendant No. 1 and the plaintiff 
came to him of their own accord and handed him back each 
his copy of the agreement of the 4th of March. Of these 
three stories, I have no doubt that that of the defendant 
No. 1 is true, that is to say, that he at least never had a copy 
of this agreement at all. The agreement, I have not the 
slightest doubt, was enterec retween the plaintiff and 
defendant No. 2 as alleged į plaintiff up to a certain 
point and before he took er a mistaken notion of 
his legal position, and the Jo, «1 who was merely 
introduced asa figure-he the identity to defend- 
ant No. 2. That being so at the two agreements 
with the two real 
laintiff and one with 
t, or but little doubt, 
nt No. 2 became 
eement has been 
little doubt, as 














principals, that is to say, 
the defendant No.2. And 
that the manner in which 
possessed of the plaintiffs’ 
correctly told by the plaingg 
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0. ©. J. I saida short time ago, about the truth of the whole matter. 
1915 Í must allow myself a certain amount of conjecture, but it is a 
er conjecture founded upon facts which appear to me to be 

Laxuisat indisputable and virtually to give conclusively the outline of 

i the whole scheme, In my view the object of the transaction 
Kasna was simply this. The defendant No. 2, who isa member of a 
` Beaman J, Marwari money lending firm (about the constitution of which 
— he lied and lied with his usual hardihood), thought he had a 
purchaser for this property at a figure of Rs. 3¢000. He agreed 

to buy it from the plaintiff for Rs. 34000. But it is obvious 

that if he did this openly in his own name with the firm’s 
moneys, any profits that the sale might yield would be 
divisible between him and his partners. Hence the introduc- 

tion of the defendant No. 1, who is a coolie or Muccadum and, 

I think, a man of no substance. He had been habitually 
borrowing from the defendant No. 2, and the defendant No. 2 
could very easily put pressure upon him. The service he 

was asked to render to his powerful creditor apppeared to be of 

the slightest. It was merely to lend him his name ina trans- 
action, which I do not doubt Punamchand expected to bring to 

a satisfactory conclusion within a very short time. Now, if] 

am right, Punamchand’s idea was to advance from his firm the 
purchase money to leshav at the usual rate of interest. Then 

to sell the property to the purchaser at a profit of Rs. 2000, 

let us say. Then to make Keshav repay the firm with 
interest, and he, Punamchand, to pocket the balance, say 

Rs. 2,000 or thercabouts, plus brokerage in the two trans- 
actions. That isa scheme which would be almost irresistibly 
attractive to any Marwari. It would not only be thoroughly 
dishonest as well as profitable but would have the piquant 
relish of being dishonest at the expense of those to whom he 

was bound by fiduciary relate 
Now, having so far 
evidence a picture of th 
Nos. 1 and 2, which, 1 

the defendant No. 2 hay 

this property. Indeed 

to point the same way. 
should have embarked 

as the purchase of a hg 
immense sum to him 

No, 2. Then, we J 

the earnest mo} 























e way, we find in the 
tatus of the defendants 
points very directly to 
intending purchaser of 
the case appears to me 
1y the defendant No. 1 
such a large enterprise 
34,000. That would be an 
e flea-bite to the defendant 
e regarding the payment of 

hisas clear as daylight 
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that it was really the defendant No. 2 who paid that money 
in the usual Marwari fashion, cutting out just one-fifth of it 
upon one pretext or other and later on demanding one sixth 
extra; and, again Marwari-fashion as soon as the matter 
became of importance and the subject of litigation in this 
Court he endeavours to support his untrustwoithy story that 
it way the defendant No. rand not himse’l who paid the 
earnest money on the 5th of March, by a dehberate forgery. 
The story be has laid before the Court relating to this advance 
of Rs. 500 to Keshav in order to enable him to pay the 
earnest money on the 3th of March, supported by the receipt 
which he undoubtedly endeavoured to have made out in that 
way by Messrs. Smetham, Byrne and Noble is, in my opinion, 
a tissue of deliberate lies. He had the effrontery to tell the 
Court that he habitually destroys his nondhs or rougn memos 
from which the fair cash book is written. Iam quite certain 
that no Marwari does anything of the kind. By way of 
giving a realistic touch he adds that these nondAs and other 
books of his firm are used to wrap up bundles of small silvet 
change. The truth of the matter is that he has got an entry in 
his fair cash book and in the ledger the entry has been doctored. 
Without the zondh it would be quite impossible for this Court 
to attach any importance whatever to the entry in the fair cash 
book, It is as certain as anything can be that that nuudA was in 
the defendant No. 2’s possession at the time this suit was filed 
and probably still is. It is also certain, humanly speaking, that 
its production would not have assisted this part of defendant 
No. 2’s case. On the contrary, the manifest alteration of the 
figure of 187 into 687 indicates clearly enough the quality of 
deiendant No. 2’s evidence on this point. I am not going 
further into the details of the evidence touching the making of 
the agreement of the 4th of March and the part played in it 
by Dayaram, the managing clerk, aud the numerous features of 
the transaction, as a whole, which leave no doubt in iny mind, 
and I am sure would leave no doubt in the mind of any person 
who heafd the evidence given as to the real nature of this 
transaction. It-was quite clearly Punamchand’s transaction 
throughout and it is equally clear that the plaintiff knew that 
it wasso. Keshav was appearing as Punamchand’s catspaw 
or benamidary with the sole object of cheating Punamchand’s 
partners. For some time I pressed the witnesses with ques- 
tions in see whether I could not lay a foundation for 
epi ‘hole transaction was tainted 
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a C. J. with immorality the Court ought to refuse relief within the 
1915 spirit and meaning ofs. 23 of the Indian Contract Act. But 
“~~ although | have no doubt that from Punamchand’s point of view 

Laxutpat the transaction was as thoroughly immoral as any need be, to 

Kesa i come. within the prohibition of that section, I cannot see that 

from the plaintiff's point of view there was anything improper in 
his desire to seli his house for a given price, or that 
it need be presumed that he was concerned with Punamchand’s 
motives for buying under this benami cloak. As to the 
defendant No, 1, it is quite as likely that he neither knew 
nor cared why the defendant No. 2 wished to make use 
of his name. It may be argued that if this was the object 
of defendant No 2 in March why was he so anxious to be 
out of the agreement in May. Itis very clear that for some 
reason, probably on account of Chichgur’s mortgage or the 
suit of Ramchandra Kondaji Kaduskar, or possibly upon 
better information regarding the value of the property, the 
déetendant No 2 wished to have the agreement of the 4th 
of March cancelled. This is only too evident from the 

insistence with which he demanded the repayment of Rs. 500 

to Keshav out of the Rs. 4,090 he agreed to advance to the Pe, 


Beaman J, 


a op 


plaintiff on a second mortgage. He wanted thus to make 

evide ce of the rescission of the contract of the 4th of March. 
Otherwise upon his own showing there is no conceivable 
reason why he should have been so solicitious for the repay- 

ment of the money to Keshav. In my opinion the defendant 

No. 2 had sulficient reason for wishing to be quit of the 
agreement of the th of March and did all in his power to get 

it cancelled and indirectly to procure evidence of the rescission. 

He was foiled in the latter attempt by the vigilance 

of the plaintiffs’ attorneys. There are many conjectural 
reasons which suggest themselves why the defendant No 2 

should not have desired to carry out the agreement of the 4th 

of March; but if the plaintiff had really cancelled it as alleged 

by defendant No, 2, it is strange to find him insisting on the | 
17th of June upon its due performance by the defendants | 
Nos. 1 and 2. ; 

I have no hesitation whatever in hoiding upon the 
facts (though I have very great hesitation in holding that I 
am entitled to look at al the evidence asl have done in 
this connection) that the real agreement of the 4th of March 
1914 was made between the plaintiff and the defe No. 2; 
and that the defendant No. 1 waa merely a Ja t 
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dhari on the qth June 1915. ‘Phe defendants, however, subnut- 0. C. J, 
ted the bill to another engineer, B. B. Daruvalla, who‘ascertain- 

ed that the measurements of the bil) were in excess, and that ea 
the amount due was only Rs. 13647 7-9. 


: ÅLIMAHOMED 
The defendants accordingly paid Rs. 747 12-7 the balance that v, 
remained due on Mr. Daruvala’s certificate (Rs, 13647-7-9-— PANDURANG 
Rs. 12900=Rs. 747-7-9 ) — 


The plaintiffs, however, alleged that the measurements 
certified to by Mr. Chowdhari were correct (except as to the 
amount of Rs. 141-s-0). He therefore demanded Rs. 1200 
which were due on the final bill prepared by him and sued to 
recover it from the defendants (Rs. 14989-5-2—-(Rs. 12900 747- 
12-7 +Rs, 141-5-0)==1200-3-5 ). 


Jinnah, for the plaintiff, 
Inverarity, tor the defendants. 


MACLEOD J.—Thbis is one of those melancholy disputes 
between a building contractor and his employer which come 
before these Courts so frequently. Although the amount in 
dispute is small, the point at issue is an important one to 
architects and the persons who employ them.” 

On the rath of March 1914, plaintiff entered into a contract 
with Pandurang Laxman and Laxman Kashinath with reference 
to the work of building a house at Chandanwadi in Sonapur 
Lane. The agreement states that Pandurang Laxman and 
Laxman Kashinath, defendants in this suit, have got the plans 
in respect thereof passed by the Municipality through the 
engineer, Mr. Laxman Harischandra Chowdhary. Defendants 
had asked for tenders showing the rates for the said work, 
and out of the same they have accepted the tender of 
Allimahomed Rahimtulla, the plaintiff. Then it is agreed that 
the plaintiffs work was to be measured every month by the 
defendants’ engineer and on receipt of the engineers chit 
they would pay the amount of the said chiti the next day after 
keeping ro per cent. thereof as deposit. And as to the balance 
that might remain as deposit, when the plaintiff completed the 
defendants’ work, defendants would get their engineer to 
measure the same forthwith and would pay immediately all the 
monies due to the plaintiff along with the final bill in ful 
settlement. 

Mr. Chowdhary was, no doubt, the defendants’ engineer for 
supervising the work which was being done by the plaintiff and 
from time to time he wrote letters to the defendants that the 
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plaintiff's work had been measured up and that so much money 
might safely be paid to him. On the 7th of June, Mr. Chow- 
dhary wrote: “!ierewith please find the final bill of the work 


Autuatiowep done by your contr ctor, Mr. Allibhai Rahimtulla, of your 


De 
PANDURANG 


~” 


Macleod J. 
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new building at Shankersett lane, amounting to Rs. 14989 5-2.” 

The bill is headed; “Abstract of work done by Mr, Alhbhai 
Rahimtulla, contractor of the building. of Mr. Pandurang 
Laxman, of Mahadeo Shanker Sett Lane near Sonapur Lane.” 
It contained “ quantities, description of work, rate, amount 
due.” The total is Ws. 14989-5-2, and after that the letters 
E. & O. b. and it is signed by Lakshman H. Chowdhari, 
L.C.E. 

Now the last thing the defendants wanted to do when 
they got the final bill from their engineer was to pay it. As 
it wften happens they endeavoured to get off paying what 
apparently was due by them. The second defendant who was 
called said, he suspected, Chowdhari’s measurements were 
incorrect as the amount was too big. “I did not tell him that 
ĮI was suspicious of his measurements.” That is the secret of 
the whole difficulty. Defendant 5 wanted to get a reduction 
off what appeared on Chowdhari’s, certificate, because it was 
too big. But instead of telling Mr. Chowdhari that they 
thought his measurements were wrong or his rates were wrong, 
they wait for several weeks and in the meantime ask another 
engineer, Daruvalla, to look at the bill and take measurements, 
It is not until Diruvalla made out a fresh bill that Chowdhari 
became acquainted with that fact. Mr. Daruvalla’s bill js 
dated rith of August 1915. It does not appear when 
Mr. Chowdhari was first acquainted with it, but sometime 
after the 11th August he asked his assistant to look over the 
measurements again and compare them with Mr. Daruvalla’s 
measurements and he found that his own bill might be 
reduced by Rs 141-5-0,80 he wrote on the 16th of October 
to the defendants ; 

“In continuation of my letter to you of 7th June last, forwarding the 
final | il] oi the work done by Mr. Allibhai, ernotractor .., please note 
that there have been some mistakes in it and that the bill has to be 


reduced by Re, 142-5-0 a8 per “folle wh g detaile." 
Meanwhile before that correspondence had commenced 


‘hetween. the plaintiff and the defendants. On the roth of 


September, defendants’ solicita : wrote ; 


_ # Qur clients are not bound topaytoyour client any amount which many 
be certified by Mr. Chowdhari, Mr, Chowdhari- left the SPenSHESC a ox ` 
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the work to 2 surveyor and onr cli nts find that the measvrements so taken O, O J, 
areincorgeet. The principle emp'cyed ty Mr Chowdbrritirchl:tcing for 
particular ki. ds of werk isase err becus dekas lo af wed rite tor io 
ornamental werk wlich arm in excvese ofthe preper rases Our die ts 
finding that the biil made ont ty Mr Chowdhort was incorrect have had the ALIMAHONED 
work remeasured and a proper lill wade out by another evgineer. Mr B B. N 
Daruvala, « herefrom it appears that 'he correct total awon t of the bill ior ied 
the work done by your client is only Kea 2°647-7-9. t educti.g fromit Jfacleod./. 
Rs. 1-900 admitted by your client as received from ovr? there rema s orly oot 
a balance of Rs. 76779 due to your client and vur clients are ready and 
willing to pay the same.” 

On the 16th of September, the defendants’ solicitors wrote , 
* Our clients are quite prepared to hold a joint survey.” 

On the 17th, the plaintiff's solicitors wrote: “ Our client is 
not bound by the certificate of any engineer your client may 
choose to put forward now nor ishe. bound to hold a joint 
survey. Under the agreement your client is bound by the 
certificate of his own architect, \ r. Chowdhari:”’ There can 
be no doubt that in form the bill sent in on the 7th of June by 
Mr. Chowdhari to the defendants was a final bill. It is suggest- 
ed that the letters E. & O. E. at the ‘bottom prevented 
it from becoming a final bill, Put it js not those 
letters which determine the nature of the bill but 
the contents of the bill itself. The bill is clearly a final bill for 
the work done by the plaintiff for the defendants. ‘Lhose letters 
commonly put in this country under a bill have, as a matter of 
fact, no effect whatever. 1 certainly donot remember having 
seen those letters on any bill before I came into this country. 
But it does not follow that if those letters are not put there the 
bill cannot be revised before it is finally settled by payment or 
that even after payment has been made under certain circum- 
stances the question of the amount cannot be reopened There- 
fore, itseems to me perfectly clear that that bill of 7th of June 
was a final bill. Then, were the defendants bound to pay under 
the contract that bill? It was a final bill prepared: by Mr. 
Chowdhary who was the engineer in June. ‘Therefore, the 
obligation to pay the bill arose from the terms of the contract 
I have already referred to, viz: “waen you complete our work 
we will get our engineer to measure the saine forthwith and will 
immediately pay all the moueys due to you along with the 
final bill in full settlement” That is a perfectly plain and 
unambiguous contract and if an employer of a building contract- 
or were at liberty after the final bill was sent in by the regular 
engineer to take it tu another engineer beoause st did not satisfy 
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MEAN EN, 
him, then it would not be possible*to say when the question o 
payment could be settled because the bill might be taken to 
another engineer and then to a third engineer and so on and 


AuimaHoued the obligation to pay might never arise according to the em- 
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ployer. The position in a contract of this sort between a 
contractor and his employer is well defined in the case ot 
Clemence v. Clarke O). There the same point was taken as 
taken here, The architect had not actually taken the measure- 
ments himself but bad given that work to an assistant to do, 
Grove J., at p. 45, says i~— ` 


“Thon I will assume thal Lhe takiug out the quantities aud the measuring 
up was done by a surveyor. I do not see how any architect could ever 
discharge such a duty if he were required to personally go in detail into 
all tho work, lt may be that the mcasuring up, and the quali y of the 
material in soste classes o£ work could le properly got at by skilled persons 
who wizht be employed under the arcbitect. The architect, though in 
certain parts of the ducument ho is treated as an agent of the party, is for 
tho purpose of this certificato a judge ; and if ho were bound to do all the 
details of various kiuds of work himself, in all probability he would be 
Incompetent to du them; because although be is skilled as an archit ect — 
skilled as a person generally in surveying work—he may not be skilled in the 
particular details «full this geicral work. Ido not think, therefore, ~ ib 
boiug adimi-ted that the architect has behaved with pertect honesty in 
the matter and that there » nothing im tho shape of corruption or 
improper conduct attributed tu him—ihai this certificate is the less fina! 
because ho hus taken the measurement of the works from another person, 


- namely, the surveyor who Las gone through the work and made a report 


ofthe measurumeats to hia.” 


Mr. Chowdhari did check the measurements of his assistant 
for he has told us from the entry in his diary that he went to 
the premises on the 11th of April, aud spent four hours going 
over the measurements and checking the most important items. 
Therefore, I do vot think there is anything in the point taken 
by the delendants that Chowdhari did not perform his duty 


properly in preparing the tinal bill. At p. 52 of the same 
report Lindley J. says: 


“A certificate of course can beimpeavhed for fraud: it muy bo impeached 
for coilusion ; on the other hand it cannot be impeached for mere negligence: 
or mere wistake, or mere id:e.ess, on the part of the archicect,”? 


Therefore, the parties agreed that the building contractor 
should be paid according to the final certificate of the architect 
and that certilicate is issued. The employer cannot impeach 
it except on the ground of fr aud. If the architect is incompetent 


ey e 


a) (1879) 2 Hudson’s. ~ Building G Contracts, 41, 


VOL. XVIII. ] THE BOMBAY LAW REPORTER. 161 


and makes mistakes in preparing the final bill then the employer 0. C. J. 
has his remedies-against the architect, but the building contract- — 4975 
or is bound to be paid. Therefore, in my opinion, the defend- —~ 

ants were bound to pay under the bill of yth of June and if ALIMAHOMED 
they discovered that Mr. Chowdhari had made mistakes, the hd 
defendants had their remedy against him. entail 
Now, after Mr. Chowdharl was acquainted with Mr. Daru- Macleod J. 
valla’s measurements he sent his assistant to go over his own 
measurements with those of Mr. Daruvalla and ie admitted, on 

the 16th October, that there were certain mistakes amounting 

to Rs. 141-5-0. The plaintiff had nothing whatever to do with 

those mistakes, but he has in his claim deducted from the 
amount he demanded, the amount admitted by Mr. Chowdhari 

to have been wrongly calculated, That under the circumstances 

was a very’ fair thing for him to do. In other respects it has 

been urged that the evidence showed that Mr. Chowdhari’s 

bill was incorrect. , The difference between Dartvalla’s amounts 

and Mr. Chowdhari’s chiefly lies in the measurements, but 

it has also been pointed out to methat in one instance 

Mr. Chowdhan had allowed a higher rate than was allowed 

in the contract. That was for artificial panels. The item 

is a small one but it is instructive to show the inherent 
dishonesty of the defendants’ case, First of all, I was told 
generally that Mr. Chowdhari had allowed higher rates than 

those appearing in the agreement. That was subsequently 
whittled down to the one rate for artificial panels. - The con- 

tract rate was Rs, 1-2-0. Mr. Chowdhari had allowed Rs, 1-3-0. 

His explanation was that a part of the shutters instead of 

being of Kayal was made of Moulmein teak at the 2nd 
defendant’s instance. I believe Mr. Chowdhari that that was 

so. He was supervising the building and therefore he saw the 
shutters before they were painted. For Mr. Daruvalla has 

told nothing about this but sees in the agreement artificial 
panels, He sees these panels painted and takes it for granted 

that the panels are of Kayal teak, in order to prove that 

Mr. Chowdhari had overcharged defendants in his bill. 

Mr. Daruvalla did not even take the precaution. of testing 
whether any part of the shutters was Moulmein teak. He 

sees the agreement and sees the shutters painted and says that 

Mr. Chowdhari has made a mistake. That is a small 

point but in one way it goes to the very root of the 
defendants’ objection to pay the plaintiff’s bill. Then 

Mr. Chowdhari is said to have allowed plaintiffs higher rates 
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0., ©. J. than the market rates in cases where rates were not fixed by 
1913 the agreement. I was handed by defendants’ counsel a com- 
=- parative statement in which those items were marked in blue 

Atiuagomep pencil. ` find that in that statement the only. item in which 
v. there is a difference is three blue stone chairs, for the front, 

PaNvuRAaNG Mr, Chowdhari allowed Rs. 6, Mr. Daruvala thinks Rs. 4 is 

Macleod J. the proper rate, The total difference would be Rs. 6. Therefore, 

these two instances in which Mr. Chowdhart is supposed to have 
made out his bill unfairly against the defendants, have been shown 
to be practically without foundation i not entirely so. It might 
be satisfactory from all points of view if I were to appoint an in- 
dependent surveyor to go and measure the work in which case I 
should be satisfied in my own mind as to what were the correct 
measurements although if might be said that the third man 
might also possibly err in his measurements. I am not going 
to do that on a point of law. lam satisfied on a proper con 
struction of the agreement that the defendants were bound by 
the certificate of Mr. Chowdhari. If they think they paid too 
much then they can endeavour to recover the excess from Mr. 
Chowdhari. Unfortunately in the plaint, plaintiff refers to the 
letter of 16th October as a certificate. That is not a certificate. 
It is merely an annexure to the certificate of 7th June. Itisa 
mistake in drafting, Paragraph 7 has been made use of by 
the defendants in order to contend that Mr. Daruvalla’s certifi- 
cate was final before Mr. Chowdhari’s, However that is clearly 
an unsound contention because there can only be one final bill 
prepared by an engineer and Mr, Chowdhari issued his final 
bill on the yth June. When the bill was prepared Mr, 
Chowdhari was the defendants’ engineer. Before the building 
was completed they might have changed their engineer. As a 
matter of fact Mr. Chowdhari prepared the plans, supervised 
the building and prepared the final bill which the defendants 
were bound to pay. 

Therefore there will be a decree of the plaintiff for 
Rs. 1208-15~5 with interest on Rs. 1200-3-5 at 6 per cent. 
per annum from r5th October 1915 till judgment. Costs and 
interest on judgment at 6 per cent, 


Suit decreed. 


Attorneys for the plaintiffs :— MZeljt and Thakordas. 
Attorney s for the defendants:—/ehangir, Seervai, Minocheher 
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P. C. The Court will infer an intention that time should be of tho essence 
1915 from what has passed between the parties prior to the signing of the 

9 contract, the construction of which, however, cannot be affected by 


sae 
Jinani what takes place after it has once been entered into. 
= á A stipulation in a contract of sale of land that should the purchaser 
not pay the balance of the purchase-moncy within the period therein 


SERIOA fixed he was to have no right to the deposit paid on account, and any 
claim of his was to be void, and tho vendor was, after the fixed date, 
to be at liberty to resell, was held not to make time of the essence of 
the contract, 

Tue facts are sufficiently stated in the judgment of their 
Lordships. The suit giving rise to the appeal was brought by 
the plaintiff-appellant for specific performance of an agreement 
of the 8th July 1911 made by the defendant-respondent to sell 
certain lands to the appellant, and in the alternative for damages 
and other ielief. Macleod J. gave the plaintiff a decree for 


specific performance, but on appeal that decree was reversed by 
Scott C. J. and Chandavarkar J. and the suit was dismissed 


with costs. For a report of the : ent of the High 
Factor y. Ji 
ansShed Khod: 
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the contract, which fixed a date for completion. The rule is 
that where the contract fixes time within which it is to be 
performed, it should be performed within the time fixed or 
within a reasonable time thereafter. . 


i65 
P. O. 
1915 


k 
J AMSHRD 


v. 
Leslie Scott K. C. and Raikes, for the respondent.—The Burrow 


case of Stickney v. Keeble() is distinguishable, There the 
language of the contract was essentially different, and at p. 416 
Lord Parker of Waddington said that the maxim that in equity 
the time fixed for completion is not of the essence of the 
contract, never had any application to cases in which the 
stipulation as to time could not be disregarded without 
injustice to the parties. It will be shown later on that to 
disregard the time fixed in this case would be to do injustice 
to the respondeat. 

[VISCOUNT HALDANE referred to Lennon v. Vapper (2), which 
is referred to in Roberts v. Berry(3), where it was decided that 
in contracts to sell land the stipulation as to time is differently 
regarded in Courts of law and equity. | 


A Court of equity will hold in three cases that time is of the 
essence of the contract: (1) where the contract says so; (2) 
where the nature of the case makes it so, and (3) where, from 
surrounding circumstances, the Court comes to the conclusion 
that it was the intention of the parties to make time as the 
essence of the contract: Jnglis v. Buttery). Here, the con- 
tract expressly made time as the essence of the contract. 


Where the purchaser comes in a Court of Equity for specific 
performance of a contract of sale of land, equity presumes that 
time isnot of the essence of the contract, and it is submitted 
that the plaintiff is entitled to give evidence to rebut that 
presumption. . 

([Lorp WRENBURY referred to Kreglinger v. New Patagonia 
Meat and Cold Storage Company, Limited‘) as to the jurisdic- 
tion of the Court of Equity.] 

The Court is entitled to look at the surrounding circumstances 
to establish the intention of the parties, and to so ascertain the 
intention extrinisic evidence is admissible: Taylor on Evidence, 
para. 1227 and Trimmer v. Bayne) Such evidence was 


i i e e A ah 
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(1) [1925] A. C, 386, (4) (1878) 3 App. Cas, 552, 577. 
(2)(1802) 2 Sch, and Lef. 682, (5) [1914] A, O. 25, 
(3) (2853) a D. M, & G, 284. (6) (1802) 7 Ves. 508 
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P. admitted in Seton v. Slade 0), and Roberts v. Berry(2), Section 92 
1915 of the Indian Evidence Act codifies in substance the English 
as common law rule that no evidence will be admitted to vary, 

Jausuen add, etc. But that section does not apply here as it is con- 
v. tended that the intention of the parties was that time was of 
piston the essence of the contract: see also V kes v. Ki/morey(?} 
and Tilley v. Thomas). The evidence as to surrounding 
circumstances also shows that the parties intended that time 

was to be the essence of the contract. 

A clause similar to the one in this case as to forfeiture of 
deposit, etc., was held as showing the intention of the parties 
that time was of the essence of the contract, and where the 
time fixed by the contract was subsequently extended, it was 
held that such extention did not operate as an absolute waiver 
of the condition as to the time fixed, but merely substituted 
the extended period for that originally fixed: Gedye v. The 
Duke of Montrose\s); Hudson v. Tempile®) and Barclay v. 
Messenger (?), 


Accordingly, it is submitted that this clause should be 
construed as showing that the intention of the parties was to 
make time as of the essence of the contract. 


ae 
But it is contended on the authority of Seton v. Slade(8) that 


that clause did not show that the parties intended that time 
was of the essence of the contract: see White and Tudor’s 
Leading Cases, 6th. Edn., Vol. ll, p. 478, where this case and 
other English cases bearing on the point are considered. But 
the law applicable in India is s. 54 of the Transfer of Property 
Act (IV of 1882) and not the rule in Seton v. Stade. 
There is no distinction in India between legal and equitable 
estates: Webb v. Macpherson\9). Under the said s. 54 no 
rights in the property sold pass to a purchaser until the 
ownership therein passes to him as thereby provided, and 
under s, 108 of the Transfer of Property Act a lessee is 
liable for a breach of covenants until the assignment of the 
lease to his assignee is completed. In this case the covenants 
of the lease were onerous, and the respondent had great 
anxiety in connection with them. if the time fixed by the 
contract were extended, it would be doing an Injustice to the 





(2) (1802) 7 Ves. 265. (6) (1860. 29 Beav. 536, 

(2) (1893) 3 D.M & U. 284. (71 (1874) 43 L. J. Ch, 449, 

(3) (1874) 1 De. G. & Sm. 444, (8) (1802) 7 Ves. 265. 

(4) (1867) L. B. 3 Ub, 61, 62, 70, (9)(1908) L, R. 80 L A, 288, 245; 


(5) (1888) 26 Beay, 45. $ Bom, L, R, 888 
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respondent. Whether the contract is voidable deperds upon 
s cx of the Indian Contract Act, 1? 52, licl seys thet it would 
be voidable, time being fixed by the ccrtract, if the intention 
of the parties was that time was of the esscerce cl the contract, 

[MR. AMEER ALI.—That provision must be read with the 
Indian kvidence Act. When a ccntract is icduced into writing, 
can you prove the intention of the parties Irem anything other 
than the writing itself ?] 

A contract says that a thing should be done by a certain date 
and if it is not done by that date, the contract shall be at an 
end, In such a contract, according to Indian law, time is of 
the essence. 

[LORD WRENBURY.—If the stipulation is that the purchase 
price should be paid by the ist January, the Court says that it 
should be paid on that date, or within a reasonable time there- 
after. Now, suppose that there is a further condition that if it 
be not paid on that date, the purchaser to forfeit his earnest 
money. This also may mean that if it be not paid on that 
date or wilhin a reasonable time thereafter. Is there a case 
where it is decided that under those circumstances time 
becomes the essence of the contract ?] o 

Yes: see Hudson v. Bartram(1). Reference was also made 
to the Specific Relief Act, ss. 12 and 26. 


The appellant was not called upon to reply. 
The judgment of their Lordships was delivered by 


VISCOUNT HALDANE.—The question in ‘this appeal is 
whether the appellant, who was the plaintif inan action for 
specific performance, is entitled to the relief he has claimed. 
Macleod J. decided that he is so entitled, but the High Court 
in appeal at Bombay reversed the decision and dismissed the 
action, 

The facts may be stated briefly. The Government of Pombay, 
in 1898, granted to one Motabhai Bhikaji a reclamation lease 
of over 2000 acres of land near Bombay for a term of nine 
hundred ninety-nine years. The lease provided that the lessee 
should reclaim the land and bring it under cultivation within 
a period which was ultimately extended to the year 1910. He 
was also to maintain the reclamation throughout the term, and 
keep up certain roads, and make and maintain certain water- 
ways and boundary marks,to the satisfaction of the local 
ea (1) (2818) 3 Maddock 440, 7 
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Collector, The lessee was, further, not to assign or underlet, 
until the reclamation was complete, without the consent in 
writing of the Collector. In case of breach of any covenant or 
condition, or provision of the lease the lessor had the right to 
re-enter and determine the lease. The lease was transferred in 
1908 to the respondent, who had purchased it from the lessee, 

On the 8th July rg1i, the respondent agreed in writing by a 
document in Gujarati, a translation of which was before their 
Lordships, to sell the leasehold interest to the appellant for 
Rs. 85000, and the appellant paid Rs. 4000 of this sum as a 
deposit or carnest. This agreement provided, by clauses 1 and 
2, that the title was to be made marketable; that the cone 
veyance was to be prepared and received within two months 
from the date of the agreement; that on signing the document 
of sale Rs. 80500 were to be paid, and after its registration 
the remaining Rs. soo. The 5th clause provided that on pay- 
ment of the Rs. 81000, as provided by clause 2, the document 
of sale or conveyance was to be executed, but should the pur- 
chaser not pay the amount within the fixed period above 
mentioned he was to have no right to the deposit or earnest 
money of Rs. 4000 paid on account, and any claim of his was 


to be void, and the vendor was, after that date, to be at liberty 


to resell. 


There was a subsidiary agreement that the respondent should 
buy certain land belonging to the appellant for Rs. 30000, to 
be deducted from the Rs, 81ooo, but on this nothing turns. 

The appellant’s solicitors proceeded to investigate the title, 
and they made requisitions, Of these requisitions some related 
to the rights of one Chimanlal, who had professed to make a 
title as heir to his father, one of certain mortgagees 
of the interest of Motabhai Bhikaji. Another of the 
requisitions was for a certificate.or letter from the Collector 
stating that all the covenants and conditions of the 
lease had been performed and fulfilled. This requisition was 
made on the 3rd October 1911, more than two months after 
the date of the contract. The respondent did not comply with 
these requisitions, but on the 6th October, through his solicitors, 
asserted a right to put an end to the contract on the grotnd 
that time was of its essence, and to forfeit the deposit on the 
ground that the appellant had failed to complete his purchase 
within the date fixed. 

If these requisitions were made in time their Lordships are 
of opinion that they were proper, and that they we not 
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adequately answered. If time was not of the essence of the 
contract it is clear that they were legitimately made, however 
the matter might stand as to_one or other of them if time were 
of the essence. This last question, therefore, lies at the root of 
the controversy, and the answer to it is decisive of the appeal. 

The law applicable to the point is contained in s. 55 of 
the Indian Contract Act, 1872, which provides that— 

«When a party to a contract promises to do 2 certain thing at or before 
aspecified time, or certain things at or before specified limes, and fails ta 
do any such thing at or before the specified time, tho contract, or so much 
of it as has not been performed, becomes voilable at the option of the 


promisee, if the intention of the parties was that time should be of the 
essence of the contract.” 


Their Lordships do not think that this section lays down 
any principle which differs from those which obtain under the 
law of England as regards contracts to sell land. Under that 
law equity, which governs the rights of the parties in cases of 
specific performance of contracts to sell real estate, looks not 
at the letter but at the substance of the agreement in order to 
ascertain whether the parties, notwithstanding that they 
named a specific time within which completion was to take 
place, really and in substance intended more than that it 
should take place within a reasonale time. The principle is 
well expressed in what Lord Redesdale said in his well-known 
judgment in Lennon v. Wapper) which was adopted by 
Knight-Bruce L. J. in Roberts v. Berry). The doctrine laid 
down in these cases was again formulated by Lord Cairns in 
Lilley v. Thomas(#) and by the House of Lords in the recent 
case of Stickney v. Keeble). Their Lordships are of opinion 
that this is the doctrine which the section of the Indian Statute 
adopts and embodies in reference to sales of land. It may be 
stated concisely in the language used by Lord Cairns in 
Lilley v. Thomas : 

“The construction is, aud must be, in equity the samo as in a Court of 
law. A Court of equity will indeed relieve against, and enforce, specific 
performance, notwithstanding a failure lo keep tho dates assigned by tha 
contract, elthor for completion, or for the stops toward completion, if it 
can do justice botween the parties, and if'as Lord Justice Turner said ig 
Robert v, Berry ) there is notbing in the “ express slipuliutiony between the 
parties, the nature of the property, or the surrounding circumstances” which 
would make it-inequiiable to interfere with and modify the legal right, This 
is what is meant, and all thal is meant, when it is said that in equity time 


(1) (1802) 2 Sch, and Lef, 682. (3) (1878) L., R. 3 Ch. 63, 
(2) (1853) 3 D, M. & G. 284, 289, (4) [1915] A. G, 286, 
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is noi of the essence of Lho -contracl, Of the three grounds against 
interference mentioned by Lord Justice Turner ‘express stipulations’ re” 
quires no comment. The ‘natureof the property’ is Ulustrated by the case 
of reversions, Mines, or trades. The ‘nurrounding circumstances’? must 
depend on the lactis of each particular case.” 

Their Lordships will add to the statement just quoted these 
observations, The special jurisdiction of equity to disregard 
the letter of the contract in ascertaining what the parties to the 
contract are to be taken as having really and in substance 
intended as regards the time of its performance may be excluded 
by any plainly expressed stipulation. But to have this effect 
the language of the stipulation must show that the intention 
was to make the rights.of the parties depend on the observance 
of the time limits prescribed in a fashion which is unmistakable: 
The language will have this effect if it plainly excludes the 
notion that these time limits were of merely secondary 
importance in the bargain, and that to disregard them would 
be to disregard nothing that lay at its foundation. Prima 
facie, equity treats the importance of such time limits as being 
subordinate to the main purpose of the parties, and it will 
enjoin specific performance notwithstanding that from the point 
of view ofa Court oflaw the contract has not been literally 
performed by the plaintiff as regards the time limit specified. - 
This is merely an illustration of the general principle of 
disregarding the letter for the substance which Courts of equity 
apply, when, for instance, they decree specific performance 
with compensation for a non-essential deficiency in subject- 
matter, . 

But equity will not assist where there has been undue delay 
on the part of one party to the contract, and the other has 
given him reasonable notice that he must complete within a 
definite time. Nor will it exercise its jurisdiction when the 
character of the property or other circumstances would render 
such exercise likely to result in injustice. In such cases, the 
circumstances themselves, apart {rom any question of expressed 
intention, exclude the jurisdiction, Equity will further infer 
an intention that time should be of the essence from what has 
passed between the parties to the signing of the contract. 
Tilley yv. Thomas (supra), where specific performance was 
refused, illustrates this class of transaction. But in such a 
case the intention must appear irom what has passed prior to 
the contract, the construction of which cannot be affected in 
the contemplation of equity by what takes place after it has 

once*been entered into, 
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Applying these principles to the agreement beloic them, 
their Lordships are of opinion that there is nothing in its 
language or in the subject-matter to displace the presumption 
that for the purposes of specific performance time was not of 
the essence of the bargain. They do not think that the 
subject-matter or the character of the lease sold were such as 
to take the case out of the class to which the principle ol 
equity applies. They are also unable to hold that the plaintiff 
pound himself by his correspondence subsequent to the agrec- 
ment to a new agreement that time, if it was not originally of 
the essence, should be made so. As to the language of the 
agreement itself, without dwelling on a possible point in the 
plaintiffs favour which docs not appear to have been raised in 
the Court below, that the only time limit mentioned relers to 
his preparation and reception of the conveyance, as distin- 
guished from completion, they agree with Maclecd J. in the 
view that there is nothing said in it sufficient to exclude „the 
equitable canon of interpretation. And they agree in his con- 
clusion that the defendant had no justification in claiming in 
the circumstances to treat time asof the essence. They are 
unable to concur in the opinion of the learned Judges of the 
High Court in appeal that there was evidence that the plaintiff 
had not money with which to pay the price, or that the subse- 
quent correspondence and dealings between the parties modi- 
fied the right of the plaintiff to insist on his right to complete 
the purchase. 

These conclusions render it unnecessary to consider 
the other points dealt with in the High Court and claborately 
argued at their Lordships’ Bar. The result is that they think 
that the appeal ought to be allowed and the judgment of 
Macleod J. restored, and that the respondent should pay the 
costs of this appeal and in the Courts below. They will 
humbly advise His Majesty accordingly. 


Appeal allowed. 


Solicitors for appellant: Latteys & Fart. 
Solicitors for respondents; Z. L. Wilson & Co. 
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| On appeal from the High Court of Judtealure at Bombay. }- 
Present: 


VISCOUNT HALDANE, LORD PARMOOR, LORD WRENBURY, 
SIR JOHN EDGE AND MR. AMEER ALI. 


NAGINDAS BHAGVANDAS 
v. 
BACHOO HARKISONDAS.* 


Hindu law—Joint family property— Partition—Adopted son's share~Mitak- 
shara—Mayuhha—Datiaka Chendiiha, Eee. 5, .a1as. 24 ond 25— Adopl- 
ed grandson shares equally with the natural-boin grandson, 


In casc of the distribution of joint family property by partition an 
adopted son stands exactly in the same position as he would stand if he 
wero a natural-born con of his edoptive father subject to the qualifica- 
tion that if there be a competition between an adopted son and a sub- 
sequently born legitimate natural son of the same father, the adopted 
son takes a less share than he would take if he had beena naturally- 
born legitimate son. 


Dattaka Chandrika, Sec. 5, paras. 24 and 25, construed. 


N, a Gujarati Gindu, subject to the Mitakshara and Mayukha, died 
leaving two sons H and B. The former died leaving a widow, G, who 
wis pregnant, and the latter died leaving a widow M to whom he had 
given authority io adopt. G gave birth to a posthumous son, the 
respondent, M adopted the appellant, who sued the respondent for 
partition of the joint family property : 

Held, that the appellant was entitled to an equal share (one-half) 
with the respondent. 

Rayhubanund Doss v, Sudhu Churn Doss (1), overruled, 

Tara Mohun Bhutluehaurjee v, Kripa Moyee Debia (2) and Dinonath 
Mukerji v. Gopal Churn Mukerji (3), approved. 


THE suit in which the said decrees were made was instituted 
by the appellant, praying for partition between himself and the 
respondent of their joint ancestral estate, and the only question 
in the appeal was as to the shares to which they were 
respectively entitled therein. 

The said estate had belonged to two brothers, Bhagvandas 
Nagardas and Hakisondas Nagardas, as members of a joint 
and undivided Hindu family subject to the Mitakshara and 





(1) (2878) I. L. R. 4 Cal, 425, * Reported by J. M. Parikh, 
(2) (1868) 9 W. R., 423. Barrister-at-Law, London, 


(3) (1881) 8 ©, L. R. 57. 
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the Mayukha. Harkisondas Nargardas died on the 14th Septem- 
ber 1900, leaving him surviving only his widow, Gungabai, 
who was then pregnant. Bhagvandas Nagardas died on the 
17th December of the same year, leaving him surviving one 
daughter, Navalbai, and his widow, Mankorebai, to whom he 
gave express authority to adopt. On the 16th December 1900, 
Gungabai gave birth to a posthumons son, who was the 
respondent in this appeal, and onthe ryth February Igo1, 
Mankorebai adopted the appellant. 

Macleod J, who tried the suit, held that the appellant 
and the respondent were entitled to equal shares, but, on appeal 
by the respondent, Scott C.J. and Batchelor J. held that 
the appellant was entitled only to one-fourth share of the 
Share of the respondent. Fora report of the judgment o 
the High Court, see Bachoo v. Nagindas (), 


Sir Robert Finlay K. C., De Gruyther K. C. and Dunne, 
for the appellant.—The appellant is entitled upon parti- 
tion with the respondent to an equal half share of their joint 
ancestral estate. The inferiority of an adopted son for purposes 
of inheritance is limited to the case where the adoptive father 
has a natural son born to him after the adoption, The reason 
why an adopted son receiving areduced share under these 
circumstances is that he would have taken the whole but for 
the subsequent event. That reason has no application except 
where the natural son’s father is the adoptive father. The 
extension of the rule to collateral succession is not suggested by 
the text of Vasishtha, 15, 9, upon which the rule primarily rests 
and is inconsistent with the Mitakshara. Chapter I, Sec. 5, o 
the Mitakshara, in dealing with the shares of grandsons, makes 
the primary division er stirpes, irrespective of the number or 
quality of the members of such s/irfe. Chapter I, Sec. II, deals 
with the rights of sons according to their respective quality, but 
‘son’ cannot, consistently with the context, be taken to include 
grandsons so as to extend the rule to competing collateral. The 
Mayukha, which is particularly authoritative among Gujaratis 
contains nothing in support ofthe respondent’s contention e 
Mayukha, Chap. 4, Sec. 5 (21) and (24). 

The Dattaka Mimansa, 10 (1) cites the rule as laid down by 
Vasishtha. The respondent’s contention rests upon the 
Dattaka Chandrika,5, paras. 24 and 25 and upon the gras etation 
wrongly put upon these paragraphs by Markby F “thu 


(2) (1914) 16 Bow: L, R. 263. Da Z $ 
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banund Doss v, Sadhu Churn Doss. Paragraph 24, even with 
the addition of the words which Markby J. points out are 
omitted {rom Mr. Sutherland’s translation, and the first part of 
paragraph 25 supportithe appellant, The meaning of the second 
part of paragraph 25 is that il an adopted son himself adopts 
then his son could take no more than he himself was entitled to, 
which might he, according to Vasishtha’s 1ule, a reduced share. 
The words “ of the same description as himsel” refcr to the 
father, not to the son, (Mavne’s lindu Law, 8th. Edn., paras. 
169 and 170 referred to). The translation of the paragraph used 
in the Court below is consistent with this view. The decision 
of Markby J. was doubted or commented on in Aaja v, 
Subbaraya QY; Baramanund Mahanti v. Chowdhry Krishna 
Charan Patnaik) and in Birbhadra Kath vy. BKalfataru 
Pande v.. The decision in Zara Mohun Bhuttacharjee x. Kripa 
Nioyee Debia \5)is directly in the appellant’s favour. That case 
was also followed in Dinonath Mukerji v. Gopal Churn 
Mukerji (6), the decision of Markby J. being distinguished. 
If the Dattaka Chandrika, Sec. ©, paras 24 and 25 can be 
interpreted as contended for, the statement of later commenta 

tors must not be taken as overriding the Mitakshara: see 
Puitu Lal x. Parbati Kunwar (M, and authorities there cited, 

An adopted son hasin every respect the same rights asa 

atural son unless curtailed by express texts: Kali Komul 

Mozoomdar yv. Uma Shunkur Moitra®). 

Reference was also made to Dayabhaga, Chap. 10, paras. 10 
and i3 ; Mitakshara, Chap, 1, Sec. 3, paras. 1 and 2 and Chap. 1, 
Sec. 6; Mayne’s Hind Law, paras. 108, 164, 166, 168, 270, 275, 
473, 474and 504; Dattaka Chandrika, 5, 19; Sri Balusu 
Gurulingaswani v, Sr: Balusu Ramalakshmamma), Bhagwan 
Singh v. Bhagwan Singhio), Puddo Kumaree Debee v. Jug gut 
Kishore Acharjee) and Kali Komul Mozoomdar v. Uma 
Shunkur Moitra) on the question of the authority of 
Dattaka Chandrika. 


Clyde K. C. a.a E. D. Raikes, for the respondent.—An 


adopted member of a joint family always takes on partition 








1) (1878) I, L. R. 4 Cal. 425. 17 Bom, L. R., 549, P. c. 

(2) (1883) I. L. R. 7 Mad. 258. (8) (1883) L. R, z0 1, A, 138, 

(8) (2884) 14 C. L. J, 188. (9) (1899) L, R. 26 I. A- 113, 138. 

(4) (1905) 1 C. L. J. 388, 404. (10) (1899) L. B. 26 I. A, 153, at p, 161; 
(5) (1868) 9 W- R. 423, 1 Bom, L., R. 311, P. C. 

6) (1881) 8-0. L, R. 57. (11) (1879) I- L. R. 5 Cal, 615, at p. 626, 


(7) (1915) L, R, 42 I., A. 155, 161; (12) (1883) Le R. 10 I, A, 138. j 
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with born members a quarter share. This is the meaning of 
the Dattaka Chandrika texts according to the appellant’s trans- 
lation admitted by the respondent and according to that in 
Sarkar’s Law of Adoption at p. 399 of Sutherland’s translation 
where the omission is supplied and tlie glosses-are omitted. If 
this proposition is inconsistent with the Mitakshara it cannot 
be law but it is submitted that it is consistent with and neces, 

sarily follows from the Mitakshara. The first seven sections of 
Chap. I of the Mitakshara are confined to the rights of natural 
born (aurasa) sons of the same caste (savayna) and the rule in 
Chap. I, Sec. 5, paras. 1 and 2 on which appellant relies cannot 
help him, for not only is it a restrictive rule only limiting and 
not giving any rights but it is expressly confined to the aurasa 
son, the word uksadana signifying procreation being used 
throughout those verses. In Sec. 7 the rights of aurasa 
sons who are not ‘savarna’ are dealt with and they are 
assigned a reduced share, and this reduction must apply to 
members of the family who are ‘ aurvasa’ but not ‘ savarna,’ 
whether they come to share as sons or grandsons or great- 
grandsons. Then in Sec. H the secondary sons are enumerats 
ed and the rule of Yajnyavalkya, the founder of the School, is 
stated according to which each class of those sons only shares 
at all if all higher classes are absent. Thenin mitigation of 
this rule the author introduces the texts of Vasishtha and 
Katyayana, and gives his interpretation of them, and it is not the 
texts but Vijnaneshwara’s interpretation of them which is the 
Mitakshara law: The Collecter of Madura v. Mootioo Ramalinga 
Sathupathy Q). He says in verse 26 that all of the-secondary 
sons who are of the same caste and particularly the son of the 
wife takes a fourth part, but the son of the wife caz only share 
with his uncles or cousins for from the circumstances of his 
case he cannot have a brother. It is submitted, therefore, (1) 
that Vasishtha’s and Katyayana’s exceptions at any rate as in- 
troduced into the Mitakshara were enabling exceptions giving 
the adopted son and other secondary sons aright to share 

where they co-exist with born sons, and (2) that these excep- 
tions whether enabling or disabling were construed by Vijnane+ 
shwara as applying to every partition ina joint family. The reason, 
it is submitted, is the inferiority of the adopted member whether 
the test is consanguinity or sacrificial efficacy, He has ol 
course no consanguinity and in funeral efficacy he is inferior to 
the natural born member ; see Mitakshara, l, Il; see the 


te _— = 4.724 


(1) (1868) 12 M. I. A, 397, 
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P. C. able Nirnaya Sindhu, the great Mahratta authority, at 
1915 P- 123 of Sarvadhikari’s Hindoo Law of Inheritance and the 
— Dattaka Chandrika, Sec. 3, verses 1-3. The born member offers 
Naginpas oblations to three generations ‘of ancestors, the adopted son 
B vs only to one if there are any born members in the family. 
werd The construction, now contended for, of the Dattaka 
Chandrika was conceded in Raghubanund Doss v. Sadhu Churn 
Doss). Appellant has to suggest that the last part of para 24 
and the whole of para 25 are directed to proving only that the 
adopted son of an adopted son cannot take more than his father 
would have taken, a proposition which no one could dispute. 
Mr. Mayne, after labouring this construction, postulates, of course, 
rightly, but without any authority, that “neither can the natural 
son of an adopted son take more than his father would have,” 
which is a much bolder proposition. The interpretation 
contended for, on the contrary, makes the author refute the 
following plausible but fallacious argument asthe grandson 
succeeds to the share appropriate to his father, and as the share 
appropriate to the father of an adopted grandson (if natural 
born) is a full share, therefore the adopted son of a natural son 
takes a full share. The fallacy is that the first proposition of 
the suggested argument is, as the Dattaka Chandrika points 
out, a restrictive (and not an enabling) rule, and after pointing 
out the impropriety which would result if it were enabling, 
the author explains that it is only true if the words “the share 
appropriate-for his father ” are qualified by the addition of the 
words “ if he had been of the same description (i. e, adopted or 
natural) as himself.” Then the author links this up with his 
first statement of the proposition in the passage in verse 24 
omitted by Sutherland, and finishes the subject by stating that 
the same rule applies to the great grandson and to the exact 
limits of the coparcenary system, 
The last sentence in verse 25 answers the appellant’s cone 
tention that the rule is not intended to apply to a partition in 
a Mitakshara family and so does verse 30 which in terms 
refers to a partition during the father’s life. 


As to the cases cited by the appellant all the criticisms of 
Raghubanund Doss v. Sadhu Churan Doss() have been obiter 
dicta in cases where the matter did not require consideration, 
The case of Tara Mohun Bhutiacharjee v. Kripa Moyee Debia(2) 
was decided on the translation of sutherland with the material 


wm 


(1) (1878) I. L, R. 4 Cal, 475. (2) (1868) 9 W, R, 423, 
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passage omitted relates only to collateral succession. The case P. O, 


of Dinonath Mukerji v. Gopal Churn MukerjiQ), though it 
follows the last mentioned case as to collateral succession, 


1915 


tongan? 


contains a dictum at p. 62 directly in respondent’s favour. Naarmpas 


The decision of the Board in the case of Pudma Coomari 
Debi v. The Court of Wards) and Kali Komul Mozoomdar v. 
Uma Shankur Moitra($) adopts the reasoning and conclusion 
of Mitter J. in the case of Puddo Kumaree Debee v. Juggut 
Kishore Acharjee(4) but he mentions as one of the exceptions 
the very text of Yajnyavalkya on which the respondent 
relies, Mitakshara, ‘Chap. I, Sec. IJ, 21, citing it with this 
addition, not found in the Mitakshara, “ otherwise,” i. es 
except that he does not share or present funeral oblations 
with the natural born or other superior sons, “ the adopted 
son in every respect resembles the legitimate son.” 

Reference was also made to Dattaka Chandrika, Sec. 5, paras, 
29 and 30; Mayne’s Hindu Law, paras. 170, 269, 270, 271 and 
477; and West and Buhler’s Hindu Law, pp. 10 and 23. 


Raikes.—It is quite true that an adopted boy takes the 
place of a natural born son in the adoptive family. As long as 
the co-parcenery is intact all his rights are the same as those of 
any other co-parcener. But when partition comes to be made 
and shares have to be determined, the question of the status 
of the competing co-parcener becomes important. Originally 
according to Yajnyavalkya an adopted son was excluded 
altogether from any share. His right was cut down to main. 
tenance on the birth of a son superior to him in status such as 
the natural born or an appointed daughter’s son. But Vasishtha 
intervened in his behalf and gave him a right to a share but to 
a fourth of the share ofa superior son. From this it follows 
that the extent of his right depends on his status—which status 
is determined according as he is anatural born son or an 
appointed daughter’s son or an adopted son. It is further 
Clear from the passages dealing with this subject that this 
distinction in status is based on the relative religious 
inferiority of these sons. This being the determining 
principle, because under the ceremonial law binding on 
the parties to this appeal an adopted son is incapable of 
performing the obsequial ceremonies in the presence not 
only of the son but also of the grandson and the greatgrandson 
it necessarily follows that when in competition with any of 
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them, he could only take the reduce 
inferior status. Therefore, the principle 
share applies not only as between sons but 
sons as well—that is to say, to the whole co-pat 
is exactly what the Dattaka Chandrika says in paras 
and 26 as appears clearly in Dr. Bhandarkar’s translation, 


Sir Robert Finlay K. C. replied referring to the Dattaka 
Mimansa, Sec, 1, para. 66, and Sec. 2, para. 64; Suraj Bunsi 
Koer v. Sheo Proshad Singh) and Sumboo Chunder Chowdry v. 
Naraini Dibeh 2) which has been consistently followed, e. g., 
Pudima Coomari Debi v. The Court of Wards.) affirming the 
case of Puddo Kumaree Debee v. Juggut Kishore Acharjee (4); 


. and Kali Komul Mozoomdar v. Uma Shunkur Moitra (5) 


affirming the case of Uma Sunker Moitro v. Kali Komul 


Mozumdar (6). 

(Mr. AMEER ALI referred to Mokundo Lall Roy v. Bykuat 
Vath Roy (. | 

The judginent of their Lordships was delivered by 


Stir Joun Epcre.—The suit in which this appeal has arisen 
is one for the partition of the joint family property of a family 
of Gujerati, Hindus, of which the plaintiff by adoption and the 
defendant by birth are the male members. The question in 
this appeal is one as to the share in the joint family property 
to which the plaintiff is on partition entitled. 

The property in question belonged to a joint family, the male 
members of which were in 1900 Bhugwandas Nagardas and 
Hurkissondas Nagardas, the two surviving sons of Nagardas 
Shobhagdas who had diedin 1893. Hurkissondas Nagardas 
died onthe 14th September 1900, leaving his wife surviving ; 
she was then pregnant, and the defendant, who was the 
posthumous child, was born on the 18th December 1900. 
Bhugwandas Nagardas died childless on the 17th December 
1900, leaving his widow surviving him; he had given to her 
an authority to adopt a son to him, and in pursuance of that 
authority she, on the 17th February 1901, adopted the plaintiff 
as ason to her deceased husband. The parties are governed 
bythe Mitakshara, as altered or interpreted by the Vyavahara 
Mayukha. The plaintiff claimed that he was entitled on 


* (4) G87) Le E, 6 I: A. 88,990,100.) 68s) Rano LD Al 18, 
(2) (1835) 3 Knapp 55, 60, (6) (1880) I, L, R. 6 Cal, 256, y, B. - 
(3) (1881) L. R. 8 L A. 229, (7) (1880) I, L, R: 6 Cal, 289, 


(4) (1879) I, L. R. 5 Cal, 615, 
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pa -tition toa moiety of the family property. On the other P. C. 
hand, the defendant contended that the plaintiff, as an adopted 1915 
son, was entitled to a reduced share only of the family cw 
property; in support of that contention the defendant Naainpas 
relied upon paragraphs 24 and 25 of Sec. 5 of the Dattaka v. 
Chandrika as those paragraphs were construed and applied in ag 
—/ the High Court at Calcutta by Markby and Prinsep JJ. in SirJohn 
Raghubanund Doss v. Sadhu Churn Doss). Teos 
This suit was tried in the High Court at Bombay by Macleod 
J., who held that the doctrine according to which an adopted 
son on partition takes only a duced: share in the family 
property applies only in cases in which the competition is bet- 
ween an adonted son‘and a natural born son of the same father 
( which is not the case here), and he gave the plaintiff a decree 
for an equal share. From that decree the defendant appealed. 
On appeal, Sir Basil Scott C. J. and Batchelor J. holding 
as their Lordships understand their judgment, that there is 
nothing in the Mitakshara which is inconsistent with para- 
graphs 24 and.25 of See.5 of the Dattaka Chandrika as 
these paragraphs were construed by Markby and Prinsep JJ., 
in Raghubanund Doss v. Sadhu Churn Doss, adopted the con- 
struction of Markby and Prinsep JJ. of those paragraphs, and 
decided that the plaintiffas an adopted son was on partition 
entitled only to a reduced share in the family property. From 
their decree this appeal has been brought, 
The learned Judges of the High Court on the appeal from 
Macleod J. in this suit had before them Sutherland’s trans 
lation of paragraphs 24 and 25 of Sec. 5 of the Dattaka 
Chandrika, the translation of those paragraphs which was 
relied upon by Markby and Prinsep JJ. in Raghubanund 
Doss v. Sadhu Churn Doss and a translation made by Sir 
Ramkrishna Bhandarkar, which appears to have been accepted 
as correct by the parties to this suit. Sutherland’s translation 
was not a complete translation of the Sanskrit text. The 
translation which was relied upon by Markby and Prinsep JJ. 
in Raghubanund Doss v. Sadhu Churn Doss, and is apparent- 
ly accepted as a correct translation by Mr. Mayne in ‘paragraph 
169 of his Hindu Law and Usage is as follows :-— 
Paragraph 24,—"“Therefore by the same relationship of brother and so 
forth, in virtue of which the real legitimate son would succeed to the estate 


of a brother or other kinsman, the adopted son of the same description 
obtains his due share, And in the event of the ancestor having other sons, 


o (2) (1878) L U. Re Gal. 35, 
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a grandson by adoption, whose father is dead, obtains the share of an adopt- 


edson. Where such son may not exist, the adopted son takes the whole 
estate even.” 

Paragraph 25,—‘ Since it is a restrietive rule that a grandson succeeds to 
the appropriate share of his own father, the son given, where his adopter 
is the real legitimate son of the paternal grandfather, is entitled to an equal 
share even with a paternal uncle, who is also such description of son: 
therefore a grandson who is an adopted son may in all cases) inherit an 
equal share even with an uncle, This must not be alleged (as a general rule), 
For there would be this discrepancy: where the father of the grandson were 
an adopted son, he would receive a fourth share; but the grandson, if he 
were such son (of bhim) would receive an equal share(with an unele in the 
heritage of the grandfather), And accordingly, whatever share may be 
established by law for a father of the same description as himself, to such 
appropriate share of his father does the individual in question (viz. the 
adopted son of one adopted) succeed, Thus, what had been advanced 
only is correct, The same rule is to be applied by inference to the great» 
grandson also.” 

The .translation which was made by Sir Ramkrishna 


Bhandarkar is as follows :— 


s It should be understood by this thai an adopted son acquires the 
ownership wherever possible of his proper share by a relation similar to the 
relation, brotherhood, c., by which a natural-born son acquires a right to 
the property of his brothers, ¥c, Similarly, an adoptive grandson whose 
adopting father is dead acquires the ownership of the share proper for an 
adopted (son) when the owner of the property has got another son or other 
sons and of the whole when he has got no son or sons, It should not be 
argued that because a grandson is necessarily the owner of the share proper 
for his father, the taker (in adoption) of the adoptive son being a natural- 
born son of the grandfather and entitled toa share equal to that of the 
uncle similarly born, the adoptive grandson should take a share equal to 
that of the uncle; for it involves impropriety, inasmuch as the adopted son 
gets one-fourth and the adoptive grandson an equal share, Therefore tha, 
share is proper fora son's father which he would get by law if he were of 
the same description (adopted or natural born) as the son, This way should 
be followed in the case of great-grandsons also,” 


Their Lordships are notin a position to say which of those 
translations is the more literal translation, each is obscure, but 
in the opinion of their Lordships neither translation warrants 
any conclusion as to the meaning of the author of the Dattaka 
Chandrika: other than that at which their Lordships have 
arrived. 

The author of the Dattaka Chandrika was, in paragraphs 24 
and 25 of Sec. 5 of his commentary, relying upon the text of 
Vasishtha according to which “when-a son has been adopted, 
if a legitimate son be afterwards born, the given son shares a 
fourth part.” That text of Vasishtha is quoted by Nanda Pandita 
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in paragraph r of Sec. 10 of the Dattaka Mimansa, who added, 
“on the death of him (the naturally-born son) he (the adopted 
son) is entitled to the whole.” It is obvious that Vasishtha and 
Nanda Pandita were referring to cases in which the competi- 
tion would be between an adopted eson and a naturally-born 
subsequent son of the same father, and were not referring to 
cases in which on partition the competition would be between 
an adopted son of one member of a joint Hindu family anda 
naturally-born son of another member of the family, as for 
instance a naturally-born son of a brother or a nephew of the 
adoptive father. 

The author of the Dattaka Chandrika expressed his views 
somewhat obscurely and confusedly in paragraphs 24 and 25 
of Sec. 5 of his commentary, but their Lordships consider that 
it is not difficult to ascertain what his meaning was. For the 
purposes of his commentary he paraphrased the text of Vasishtha 
that “when a son has been adopted, if a legitimate son be 
afterwards born, the given son shares a fourth part,” and in 
paragraphs 24 and 25 ofSec. 5 he illustrated the text of Vasishtha, 
as he understood that text, by examples of its application, 

His meaning is that in cases of the distribution, of family 
property by partition an adopted son stands exactly in the same 
position as he would stand if he were a naturally-born son of 
his adoptive father subject to the qualification that if there be 
a competition between an adopted son anda subsequently 
born legitimate natural son of the same father, the adopted son 
takes a less share than he would take if he had been a naturally. 
born legitimate son. The author of the Dattaka Chandrika, 
applying the well-established rule of Hindu law that a son 
takes no greater share than his father if a qualified person 
would have been entitled to, illustrated the application of the 
principle of the text of Vasishtha by contrasting the case ofa 
competition between an adopted son of a naturally-born son 
and that naturally-born son’s naturally-born brother with the 
case of an adopted son of an adopted son competing with a 
naturally-born son of his adoptive father’s adoptive father, in 
other words his uncle through the adoption of his adoptive 
father, In the first case, as the author of the Dattaka 
Chandrika pointed out, the adopted son would_take a share 
equal to that of his uncleeby adoption.; in the latter case, as a 
son cannot take a greater share than his father would haye 
been entitled to, the adopted son of an adopted son would take 
a less share than his uncle by adoption who was a naturally-born 
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P. © member of the family, and who would have taken a greater 
1915 share than his brother by adoption. 


“~~ As their Lordships construe paragraphs 24 and 25 of See. 5 
Naginp48 of the Dattaka Chandrika those paragraphs are notin conflict 
ure with any principle of the Mitakshara or of the Vyavahara 


ne Mayukha, and they are consistent with the reference to the 
Sir John text of Vasishtha in paragraph 1 of Sec. ro of the Dattaka 

Edge i 

—.. Mimansa, To construe and apply those paragraphs as they 
were construed and applied by Markby and Prinsep JJ. in 
Raghubanund Doss v. Sadhu Churn Doss (1) would bring them 
into conflict with what are uow well-established principles of 
Hindu law. The attention of Markby and Prinsep JJ. in 
Raghubanund Doss v. Sadhu Churn Doss, which was decided 
by them in 1878, does not appear to have been drawn to the 
case of Zara Mohun Bhutiacharjee v. Kripa Moyee Debia (2) 
which came on appeal before the High Court at Calcutta in 
1868. In that case Loch and Hobhouse JJ. held that an 
adopted son took the full share which his adoptive father would 
have taken in the property of a deceased collateral relative of his 
adoptive father. In Tara Mohun Bhuiiacharjee v. Kripa Moyee 
Debia, the plaintiff by birth and the defendant by adoption 
were in equal relationship to the deceased collateral; their 
respective grandfathers were the first cousins of the collateral 
and their respective fathers were his first cousins once removed. 
Loch and Hobhouse JJ. were pressed in argument to put a 
construction upon paragraph 25 of Sec. 5 of the Dattaka 
Chandrika adverse to the claim of the adopted son, but they 
held that an adopted son is entitled to all the rights and 
privileges of a son of the body legitimately begotten, where 
there is no such son subsequently born ; and that there was no 
reason why the plaintiff and the defendant in the suit before 
them should not each take the*share to which>their respective 
fathers were entitled. The parties to the suit which was in 
appeal before Loch and Hobhouse JJ. were governed by the law 
of the Dayabhaga, but that fact does not distinguish that case in 
principle from the 'case which is now before this Board. The 
decision in Tara -Mohun Bhuttacharjee v. Kripa Moyee 
Debia was followed in 1881 by McDonell and Field JJ. in 
Dinonath Mukerji v. Gopal Churn Mukerji @). In Raja v. 
Subbaraya(4) which was, however, a case relating to Sudras, 
Sir Charles Turner C. J. and Muttusami Ayyar J., in 1883, 


ey 
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doubted that paragraph 25 of Sec. 5 of the Dattaka Chandrika P. O. 

had been correctly construed in Raghubanund Doss v, 1915 

Sadhu Churn Doss, Their Lordships are not aware ofany ow 

case in the High Court at Bombay before the present suit came Nagrmpas 

on appeal before that Court in which the construction of _ 2. 

Markby and Prinsep JJ. of paragraphs 24 and 25 of Sec, 5 eee 

of the Dattaka Chandrika has been adopted. Sir John 
~ In support of the judgment in the suit of the High Court at pal 

Bombay in appeal it was further contended before this Board 

on behalf of the defendant thatthe position of a member by 

adoption in a joint Hindu family, and his interest in the joint 

family property, are inferior to the position and interest of a 

member by birth of the family, and it was suggested that an 

adopted son does not on his adoption become a coparcener in 

the joint family property. It was endeavoured to establish 

that proposition by reference to the place which was assigned 

by Manu and other early authorities to the twelve then possible 

sons of a Hindu. As to this contention it is sufficient to 

say that whatever may have been the position and rights 

between themselves of such twelve sons in very remote times 

all of these twelve sons, except the legitimately born and the 

adopted, are long since obsolete. A discussion as to their 

rights and interests, even if they could now be ascertained, 

would be beside the point and could throw no light on the 

construction of paragraphs 24 and 25 of Sec. 5 of the 

Dattaka Chandrika or upon the position and rights of an 

adopted son. Hindu Jaw and customs have not stood still, 

and what we are now concerned with is the position at the 

present time of an adopted son ina Hindu family. As early 

as 1833 this Board in Sumboo Chunder Chowdry v. Naraini 

Dibeh ®) considered that according to Hindu law an 

adopted son becomes for all purposes the son of the father 

by adoption. This Board in 1881 in Pudma Coomari Debi 

v. The Court of Wards (2) approved of the decision ‘of 

this Board in Sumboo Chunder Chowdry v. Naraini Dibeh, 

and held that an adopted son succeeds not only lineally, but 

collaterally, to the inheritance of his relations by adoption, and 

also that an adopted son occupies the same position in the 

family of the adopter asa natural born son, except in a few 

instances which are accurately defined both in the Dattaka 

Chandrika and the Dattaka Mimansa. Those excepted in- 
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stances relate to marriage and to competition between an 
adopted son and a subsequently born legitimate son to the 
same father. To the same effect is the decision of 
this Board in Kali Komul Mozoomdar v., Uma Shunkur 
Moitra(™). In the last-mentioned case, when it was before the 
Full Bench of the High Court at Calcutta, Romesh Chunder 
Mitter J. held that— 


s According to Hindu law an adopted son occupies the same position, and 
has the same rights and privileges in the family of the adopter, as the 
legitimate son, except in a few specified instances, which have been clearly 
and carefully noted and defined by writers on the subject of adoption, 
The theory of adoption involves the principle of a complete severance of 
the child adopted from the family in which he is born, both in respect to 
the paternal and the maternal line, and his complete substitution into the 
adopter’s family as ¿f he were born in it”, 


With that statement as to the Hindu law of adoption their 
Lordships agree. 
Their Lordships will humbly advise His Majesty that this 


appeal should be allowed and that the decree in appeal of the 


High Court at Bombay should be set aside and the decree of 
Mr. Justice Macleod should be‘restored. 


The respondent must pay the costs of this appeal and of the 
appeal in the High Court, 
Appeal allowed. 


Solicitors for appellant: Hughes & Son. 
Solicitors for respondent: JLatteys & Hart. 
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CRIMINAL REVISION, 
Before Mr, Justice Heaton and alr. Justice Shah. 


In ve N. F. MARKUR.* 





Evidence—Relevancy—Civil judgment belween the parlies with reference lo 
certain items~Charge of criminal breach of trust as to the same items 
—Admissibility of the civil judgment into the criminel ease—P? actice 
and Procedure. 


The complainant filed a civil suit against tho accused to recover 
moneys due on certain items, He nexi filed a complaint charging 
the accused with criminal breach of trust with roference to some of 
the items covered by the civil suit. The suit terminated into a dismissal 
of the plaintiff’s case, it having been disbellieved by the trial Judge on 
all items, The accused then applied to admit the judgment in the Civil 
case in evidence and to obtain a discharge on the strength of t, The 
Magistrate having declined to receive it in evidence, the accused applied 
to the High Court: 

Held, thai the judgment in the civil case was relevant and ought to 
have been admitted in evidence, because where the civil lability was 
determined by a competent Court, the judgment of that Court would 
be the best evidence of {ho civil rights of the parties. 


THE applicant was the paid Secretary‘of the Railway Co- 
operative Society at Igatpuri. He resigned his post. He then 
filed a suit against the Society to recover Rs. 2000 ona 
promissory note, in the Bombay Court of Small Causes. 

The Society also filed a suit against the applicant in the 
Court of the First Class Subordinate Judge at Nasik, to recover 
Rs. 13,000 from him. The Bombay suit was transferred to the 
Nasik Court, where both suits were tried together. 

Whilst these proceedings were going on, the Society filed a 
criminal complaint against the applicant in the Court of the 
First Class Magistrate at Igatpuri, on charges of misappropria- 
tion by criminal breach of trust of certain items which were 
being adjudicated upon in the Civil Court. 

The civil suits were decided in the applicant’s favour. The 
suit by the Society was dismissed ; none of the items claimed 
in the suit (and for which the criminal proceedings had been 
launched) were held proved; and the applicant’s counter-claim 
against the Society to the extent of Rs. 7,515-1-3 was decreed. 
The claim in the applicant’s suit against the Society was also 
decreed, 

A applidstion forays order Gassed Ly NK: Blea Fit 
sion No, 358 of 1914, against an Class Magistrate at Igatpu ri, 
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A copy of this judgment was produced before the Magistrate 
and on the strength of it the applicant applied that he should 
be discharged. 

The Magistrate, however, declined to receive the civil judg- 
ment into evidence, on the following grounds :— 


Mr. Desai in support of his contention that the Judgment of ihe Civil 
Court was a bar to the present proceedings quoted the case of Kunnllah v, 
The Emperor, 6 C. L, J. 703) and the ease of Manjanali Devi and Ramdas 
Shome v, The Empreras (40. W. N.176) and relied upon s. 40 of the Evidence 
Act. Heargued that the items heing the same the judgment of the Civil 
Court was conclusive, 

Mr. Koyajoe argued that the cases cite l by the other party were inapplic- 
able and in support of his contention thatthe civil Court’s judgment was 
inadmissible as being irrelevant, quoted several authorities the chief of 
which are; Taylor on Evidence, ss. 1693 and 1880; 23 Cal 610; 6 Cal, 
247; 26 Bom. 785 and 35 Cal. and also relied on ss. 40 to 43 of the Indian 


“Evidence Act. He further areuol thatthe claim in the civil Court was 


one for accounts and not for misappropriation or breach of trust. 

Ona careful consideration of the matter I have no hesitation iu coming to 
the conclusien that the judgment in the civil Court is irrelevant and, there- 
fore, inadmissible and that therefore the accused is not entitled to a dis- 
charge as claimed by him merely on the ground that the civil Court hag 
partially decided in his favor. The issues before the civil Court and this 
Court are not identioally the same, nor ate the parties technically the same. 
The one was a snit for accounts while the other isa question of misappro- 
priation and breach of tenst. 


The applicant applied to the High Court. 


Inverarity, with R. R. Desai, for the applicant. 
S. S. Patkar, Government Pleader, for the Crown. 
K. N. Koyajee, for the complainants, 


SHAH J.—The learned Magistrate has based his order on the 
ground that the judgment of the civil Court is irrelevant. It 
also appears from his order that he was under the impression 
that the decision of the civil Court was in favour of the accused 
only’ partially, that is, with respect to certain items only. But 
it isadmitted before us that all the items in dispute between 
the partieshave been dealt with by the civil Court and that 
the contentions of the accused with reference to all of them 
have been found tobe correct. Under the circumstances it 
appears to me that the judgment of the civil Court is admissible 
in evidence. The accused is charged with criminal breach of 
trust with reference to certainitems. It would be certainly 
relevant and important to know what the rights of the parties 
(that is, the complainant and the accused) are with respect to 
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those items. Where the civil lability is determined bya 
competent Court, the judgment of that Court would be the best 
evidence of the civil rights of the parties, and, in my opinion, 
it is relevant and ought to have been admitted‘in evidence. 
In this case the existence of the judginent in question is clearly 
a relevant fact, 

It is next urged that the accused should be discharged on 
the strength of this judgment. It is not a matter, however, 
which we can properly deal with on this application, It wil 
be for the Magistrate to consider the effect of the judgment 
on the case, and to deal with the accused’s application to 
discharge him. We are informed, however, that the complainant 
has preferred an appeal to this Court against the decree of the 
First Class Subordinate Judge of Nasik ; and it is suggested on 
behalf of the prosecution that the further proceedings on the 
pending complaint be stayed during the pendency of the civil 
appeal. The learned counsel for the accused accepts this 
suggestion. Under the circumstanccs it is quite clear that the 
complaint ought not to be procceded with during the pendency 
of the civil proceedings by way of appeal. I, therefore, set 
aside the order of the lower Court, and direct “that the 


proceedings be stayed during the pendency of the appeal filed 
by the complainant. 


Heaton J.--I concur in the order proposed. I would just 
like to add a word or two on the very important matter of the 
admissibility of the judgment of the civil Court. I hold 
undoubtedly that it was admissible and for this reason, If 
we are to administer justice as a civilized country, if we are 
to avoid those conilicts between civil and criminal Courts 
which ordinarily must be fraught with evil and can produce ne 
good, if, in short, we are to make the actual administration of 
justice in this country bear a proper relation to that which we 
profess it to be, then we cannot have criminal Courts trying 
over again matters which have been thoroughly dealt with and 
finally decided by a civil Court of competent jurisdiction. It 
may be that to this principle there would be rare exceptions 
founded on, possibly, the discovery of new, cogent and impor- 
tani evidence. But ordinarily that principle must prevail, and 
if that principle must prevail, then it isa matter of the first 
importance, of the very highest relevancy toshow to a criminal 
Court that the matter which the criminal Court js asked to 
adjudicate on has alveady been fully dealt with by a ciyil 
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A. Gr. J. Court. That is all it was proposed to do in this case by the 
1914 | production of the judgment of the civil Court, and, I think, it 
=~ was undoubtedly relevant and of the very highest importance. 
Ir re It was so, however, not for the purpose of proving or disproving 

N. F. Mar- facts in dispute in the case but for the purpose of enabling the 
as Magistrate to decide whether he should or should not exercise 

Heaton J, the discretion given him by cl. (2) of s. 253 of the Criminal 


anal Procedure’ Code. 
Order set aside, 





Before Ur, Justice Baichclor and Mr, Justice Shah, 


EMPEROR 
1916 l j 
nea ABA WAKU GONDHALL* 


February 21, 
Bombay District Police Act(1V of 1890), Secs. 65, 39 A, Rule 38—Publec 
performance of stage play—License—Contractor gelling the performance 
without license— Liability of contractor, 


The accused paid a sum of money to certain strolling actors in 
consideration of a performance to be given by them; and secured the 
privilege of selling all the tickets and making such profit as he could, 
The performance was given without license from the Police, as required 
by rule 33 of the rules framed under s, 39 A of the District Police Act 
1800, Tho accused was thereupon convicted undor s.65 of the Act:— 

Held, that the accused did not offend against rulo 33, since the 
words ‘assisting in’ referred only to persons taking an actual part in 
the acting or performing which is prohibited. 


THE applicant and three others were convicted of breach of 
rule 33 framed under s. 39 A of the Bombay District Police 
Act, 1890. 

The facts were that the accused purchased, for a sum of 
Rs. 10, the right to sell all the tickets for a performance to be 
held by a party of strolling actors. No license was obtained 
for the performance, under the rules framed in that behalf under 
s. 39A of the Bombay District Police Act. The material rules 


were as under :— 

33, No performance. license shall be required under these rules in any 
district for a dramatic performance for which there is a license in force in 
any part of that district under the Dramatic Performances Act, 1876: but 
such perfermance may be prohibited by the licensing officer for perform- 
G. Patvardhan, First Class Magist- 
raic of Bhimtha di. 











i Aas NR ero 

x Criminal Application for Revi- 
sion No, 376 of 1915, from com- 
yiction and sentence passed by D, 


VOL. XVIII. | THE BOMBAY LAW REPORTER. 


ances for any of the reasons mentioned in sub-rule (1) of rule 42, subject 
to the provisions of sub-rule (2) of rulo 42. Any persons holding or assisting 
in a performance so prohibited shall be punishable as for a breach of those 
rules. - 

35. Subject to the provisions of rule 33, no person shall hold on such 
premises any public performance of astage-play or of dancing, singing or 
music or any other public exhibition or any diversion or game to which the 
public are admitted on payment of moncy, unless and until he has obtained 
a performance license, vor shall any person who has obtained a performance 
license hold such public performance cr public exhibition in any premises 
which have not been licensed. 

The trying Magistrate convicted the accused of the offence 
charged, on the following grounds:— 

‘‘Defonce pleuder argues that a ccniiactcr is not respensible for the 
performance ofa tomasha without a license und adds that the tamashatsts 
are responsible along with the owner of the theatre, Hule 33 penultimate 
clause clearly shows that persons assisting ina performuacce are equally 
responsible and rule 35 under which accused ure charged is subject to this 
restriction mentioned in Rule 33, and so as: rgucd by the prosecution all the 
four accused are guilty fora breach of the rule and so culpable under s. 65 
of the Bombay District Police Act 1890,” ' 


The accused No. 3 agplied to: the High Court. 


D. C. Virkar, for the applicant. 
S. S. Patkar, Government Pleader, for the Crown. 


BATCHELOR J.—The applicant has been convicted under s} 
65 of the Bombay District Police Act IV of 1890 and the offence 
imputed to him was a breach of rule No. 35 framed under s. 39A 
of the Act of 1890. That rule provides in substance that 
subject to the provisions of rule 33 no person shall without a 
license hold any public performance of a stage play. What the 
accused is found to have done is this. He paid asum of 
Rs. 10 to certain strolling actors in consideration of a perform- 
ance to be given by them, the accused having the privilege 
of selling all the tickets and making such profit as he could out 
of the transaction. It is not alleged that the accused took any 
personal part in the performance itself. The question is, 
whether his acts fall under the prohibition ofs. 65. The 
learned First Class Magistrate held in the affirmative, because 
he says that the penultimate clause of rule 33 clearly shows 
that persons assisting in the performance are equally responsible, 
that is, equally with those who give the performance. This 
interpretation, hewever, is, we think, a misreading of the words 


of rule 33 which are these: “any persons holding or assisting 
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the city, trade or business subject to the conditions of the O. ©. J. 
license. This license expired on the rgth November 1915. 1916 
Finally, on the 24th November 1915, the Government of ~~ 
India issued a license to W. R. Padgett, under the Hostile Panerrt 
Foreigners Trading Ordinance. It was to continue in force until 7: 
, ; j J AMSHETJI 
the 31st of January 1916 and provided :— 


With the previous authority ofthe Controller but not otherwise to bring, 
institute, defend, compromise or refer to arbitration any suit or other legal 
progeédings al law, in equity or in insolvency or any claim by or agains any 

erson or persons relating to the property, eredits or effects of the said 
Bume aud Rel: and the said W. R. Padgett shall forthwith as directed by 
the Controller sue for, collect end get in, receive and enforce by any legal 
proceedings against any persons payment of any debt duc to and claim and 
demand by the suid Bume an! Reif.” 


On the ith MPecember 1915, Padgett sued to recover the 
f gt5, 5 
amounts duc on the five promissory notes, 

The defendant admitted his liability to pay the amounts 
due on the notes; but contended, first, that the plaintiff had no 
right to sue, the license being w//ra vires; and, secondly, that 
he was not bound to pay interest since the outbreak of war. 

Ai the trial the following issues were raised : 

1. Whether the plaintiff is entitled to maintain this suit ? 

2, Whether the plaintili’s li-ense is not ltr rises of the Government ? 

3. Whether in any ease defendom is liable for interest afler the 4th of 
August 1914? 


The case was argued on the 18th January 1916. 


Campbell, for the plaintilf. 
Inverarity, for the defendant, 


Campbell—The plaintiff's license is in order and does not ex- 
pire till the 31st January 1916, The Controller of Hostile Trading 
Concerns has, by his letter cf 6th December 1915, authorised 
this suit. Plaintiffis eniitled to maintain the suit. As to 
interest the promissory notes in suit make interest payable. 
The onus is on the defendant to show why itis not payable. 


Inverariiy.—The license is not to the firm but to an indivi- 
dual, Mr. Padgett. Therefore the license is bad. 

The Ordinances of the Governor General in Council under 
s. 23 of the Indian Councils Act of 1861 expire after six months. 

As to interest payable during war there seems to be no autho- 
rity. There are American cases given in Trotter’s Law of 
Contracts that show interest is not payable: fZoare v. Allent); 
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Foxcraft v. Nagle), Brown v. Hialts@) and Du Belloix v, 
Lord Waterpark(3); Trotter’s Law of Contracts During War, 
and Edn., p. 61. 


Campoe, in reply.—The license under the Hostile Foreign- 
ers’ Trading Order can be granted to RR see s. 4 (1) 
of that Order. 

As to interest, American authorities ave been discounte- 
nanced in English Courts, on the ground that we do not know 
sufficient of the American Common Law. In any event 
Trotter shows that there are American cases the other way. 

We also rely on para 6 of the Proclamation .of the gth 
September 1914. 

Cur. adv, vult, 

MACLEOD J.—Between the 2nd April 1913 and the 14th 


. August 1973 the defendant signed five promissory notes for 


various amounts payable on demand with interest at 6 per cent. 
in favour of Messrs. Bume and Reif. Deducting various payments 
made from time to time there remained due for principal and 
interest, when the suit was filed, Rs. 15017-8-rr. 

When war broke between Great Britain and Austria the firm 
of Bume and Reif became a hostile firm. 

On the 9th February 1915, a license was granted to the firm 
of Bume and Reif on the application of W. R. Padgett, Assist- 
ant Manager of the firm, under the Hostile Foreigners Trading 
Order to carry on business under certain conditions. The 
license was to remain in force until the 14th August 1915. 

On the r5th August 1915, a fresh license was granted to the 
firm for the purpose of winding up their business which expired 
on the z4th November, and, on the 17th January 1916, it was 
notified in the Gazette that an extension after that date had 
been refused. But, onthe 24th November 1915, a license was 
issued to Mr. Padgett, with the previous authority of the 
Controller but not otherwise, to bring, institute, defend, com- 
promise or refer to arbitration any action, suit or other legal 
proceeding, relating to the property, credits or effects of the said 
firm, 

The license was to continue in force until the 31st January 
1916. 

Mr. Padgett accordingly filed this suit on the 17th December 
1915 as liquidator of Bume and Reif with the consent of the 
Controller, 


~(@) (793) 2 Dallas 182. (8) (1822) 1 D. & R. 16, 
(2) (1872) 15 Wall, 177, 185, 
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The claim is admitted but it has been contended that 
the plaintiff cannot maintain the suit and that the license 
giving him leave to take legal proceedings against the debtors 
of the firm is ulira vires. 

In my opinion the license, as granted to the plaintiff, was 
within the powers of the Governor-General acting under the 
provisions of the Hostile Foreigners [rading Order. 

Then it was contended that the defendant was not liable to 
pay interest, which was recoverable as damages, from the date 
of the outbreak of war until a license to trade had been issued- 

This raises a novel point. The common law of England 
must be applied, but there is no direct authority which lays 
down what is the common law. 

In Du Belloix v. Lord Waterpark) the plaintiff sued on 
a promissory note signed in Paris on the 27th December 1787 
payable six months after date. The defendant pleaded limita- 
tion but there was no evidence that the plaintiff had been in 
England since the making of the note. The Jury asked 
whether they were bound to give the plaintiff interest as well 
as principal and the learned Judge charged them, that interest 
being the damage for the detention of the debt the question 
was peculiarly for their consideration. The Jury gave a verdict 
for the principal only. 

A rule was moved for to show cause why the verdict should 
not be increased but the Court held that the question of 
interest had been rightly left to the Jury. Abbott C. J. 
concluded : 

“But there is another objection to the plaintifi’s recovering ‘interest on 
the dobt, for during the greatest part of that time he was an alien enemy, 
and could not have recovered even the principal in this country, and at all 
events during that porlion of tho time the interest could not have run, and 
it would even have been illegal to pay the bill while the plaintiff was an 
alien enemy.” 

If this view is correct it seems that the question of allowing 
interest during the period of hostilities ought not to have been 
left to the Jury. 

I have been referred to several American cases on the point 
and though these are not to be considered as authoritative, 
I may refer to the principle which can be extracted from 
them. to ascertain whether it is so consonant with the dictates 
of common sense that Imay safely assume that it agrees with 
the common law of England, 


(1)(-822)1 D.& R16. 
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O, C.J. The result of these American cases may be stated as follows. 
1916 The existence of a state of war between the respective countries 
—~ of the debtor and creditor suspends the accrual of interest when 

Papventr it would ordinarily be recoverable as damages and notas a 

v. substantive part of the debt. So limited the reason of the 
JAMSHEDIT fule is obvious, that a party should not be called upon to pay 
Macleod J. damages for retaining money which it was his duty to with- 

“~~ hold and not to pay it over. Itis essential to the application 
of the rule suspending interest when the respective countries 
of the debtor and creditor are engaged in war that the circum- 
stances be actually such that the payment of the debt was 
made impracticable, if not impossible. Thus interest is not 
suspended in cases where the creditor, although a subject of 
the enemy, remains in the country of the debtor’ or has a 
known agent there authorized to receive the debt, 

The first proposition I accept, but I should like to hear 
further arguments on the question whether or not interest was 
suspended, as this firm remained in Bombay, until the firm 
was granted a license to trade or until the plaintiff was granted 
the license under which the suit was filed. 


THE case was further heard on the 31st January 1916. 


Campbell. —Your Lordship’s judgment refers to the firm as-a~"~ 
hostile firm when war broke out. This, we submit, is not so- 
The firm did not become a hostile firm until the publication of 
the Hostile Foreigners Trading Order on the 14th November 
1914. The Head Office of the firm was licensed in England 
on 24th October 1914. The firm had a license on the 14th 
August 1915. This was extended to the rgth November 1915. 
On the 24th November 1915, plaintiff got his present license. 
Under the Hostile Foreigners Trading Order we had a month 
within which to apply. As a matter of fact, on the 26th 
November 1915, Mr. Hardy was appointed to receive the 
assets of hostile firms: The Bombay Government Gazette, 
p. 2890, There was, therefore, some one to whom the defendant 


could have paid the monies lawfully. Our license will expire 
to-day. 


Inverarity.—Clause 6 of the Proclamation only applies to new 
transactions after the war, not to a case like the present: W. 
Wolf & Sons v. Carr, Parker & Co. (Lid.)Q). There is 
also acase in Scotland reported in the Law Reports, Current 

(1) [1915] W.N, 195, 


——, 
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Digest for November, 1915: Orenstein and Koppel v. Egyptian 
Phosphate Co. 0) 

As to interest I find Leslie Scott’s book shows his opinion is 
that interest ceases. There is also an Article in the Law 
Quarterly Review, Vol. XXXI, p. 297, where all the cases are 
collected. This was an opinion before the war. 


Campbell, in reply.—The facts in Wolf's case(2) are different. 
The Head Office there was in Germany not as in the present 
case. As against that case there is the considered judgment of 
Bailhache J. in W. L. Ingle, Limited v, Mannheim Insurance 
Company (), 

[MACLEOD J.—That was before the decision of the Court of 
Appeal in Wolf's case.] 

Yes, But it was not referred to in that case. 

{MACLEop J.—Well, I cannot be bound by it, as there is 
the Court of Appeal’s decision]. 

We submit that, on the outbreak of war, the partnership was 
dissolved, and there would not, therefore, be any branch of the 
partnership left at law to trade in Germany. So we are nota 
hostile firm even now: Griswold v. Waddingion(4), Esposito 
v. Bowden(5) and Armitage v. Borgmann(), 

As to interest Leslie Scott’s opinion is very general. Any 
way we rely on your Lordship’s judgment already given. 

Cur, adv. vuli. 

MACLEOD J.—I have now taken further evidence regarding 
the status of the firm of Bume and Reif and have heard further 
arguments on the question of suspension of payment of 
interest. 

It appears that the partners in the firm of Bume and Reif 
were Mr. Bume and Mr. Reif, both Austrians, but Mr, Reif 
was a naturalised British subject. The Head Office was at 
Bradford in Yorkshire. There were branches at Hamburg, 
Bombay and other places. But the expenses of the Bombay 
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Meanwhile Mr, Liebel, an Austrian, who was in charge of the 
branch at Bombay was interned. There can be little doubt that at 
the outbreak of war the firm was a hostile firm within the defini- 
tion contained in clause 2 of the Hostile Foreigners Trading Order. 

According to the original common law doctrine an alien 
enemy had no rights at all and commercial-intercourse with 
alien enemies was illegal. 

On to this plain and obvious doctrine there were grafted by 
custom various exceptions. For instance, an alien enemy was 
not to be considered as an alien enemy unless he was residing 
in enemy territory. 

The Proclamation of the 5th August 1914 with regard to 
trading with the enemy, published in India on the 7th August 
1914, only forbade commercial intercourse with persons resident, 
carrying on business in, or being in the German Empire and it 
was expressly stated that the Proclamation did not apply 
to trading or commercial intercourse cawried on by such persons 
solely from the branches of business which they might have in 
some other country including the British Dominions. 

An explanatory announcement. as to this Proclamation 
was issued by the Treasury on the 22nd August. It 
stated that asa rule there was no objection to British firme 
trading with German or Austrian firms established in neut 
or British territory, what was prohibited was trading a 
any firm established in hostile territory. Ifa firm with 22 
quarters in hostile territory had a branch in neutral © » pee 
territory, trade with the branch was permissible a O'S xs 
was bona fide and no transaction with the hear office was 
involved. There was no objection to making 2ayments to 
firms established in hostile territory on contr*ts entered into 
before the war broke out when nothing ret#ined to be done 
save to pay for goods already delivered -Y for services already 
rendered. The explanation was ised in order to promote 
confidence and certainty in Britise Commercial transactions. 

This Proclamation was revok-«d by the Proclamation of the 
gth September 1914 which not published in India until 
the grst October, The expfession ‘enemy?’ was defined as 
meaning any person or bsfly of persons of whatever nationality 
resident or carrying on business in the enemy country but it 
did not include persons of enemy nationality neither resident 
nor carrying on business in the enemy country, 

Under clause 5 the payment of any sum of money to or for 
the benefit of an enemy was prohibited. 


* 
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By clause 6 it was provided that when an enemy had a 0. C. J, 
branch locally situated in British, allied or neutralľ’territory, at 4916 
any neutral territory situated ir Europe transactions by or ww 
with such Branch should not be treated as transactions by or PaperrtT 
with an enemy. l ve 

It was heldin W. Wolf & Sons v. Carr, Parker and Co, S4MSHBD*I 
Limited @), that this clause referred only to new transactions. Macleod J. 

Now it may be that if the defendant had paid in the money `~ 
due on the promissory notes to the firm in Bombay he would 
not have been doing anything which involved a penalty, but 
I think he was entitled to say : “I am not going to do anything 
which may enure for the benefit of the enemy and I am not 
going to pay what I owe until I am satisfied that the money 
which I pay will be retained in safe custody until the cessation 
of hostilities.” That was his duty as a good citizen, whatever 
might be permissible under Proclamations of Government. It 
ought not to have needed the experience gained in the present 
war to make it obvious that trading with an enemy wherever 
he may be resident or carrying on business must almost certainly 
benefit the enemy country, and although individuals may suffer 
the common good must be paramount. 

It would certainly be strange if I were to mulct a man in 
damages because he failed to assist the enemy, while it would 
be contrary to reason that he should continue to profit by the 
money or goods which he received in times of peace when 
Government had provided the means whereby the debt could 
be paid without assisting the enemy. 

Therefore 1 think that the right principle to lay down is that 
the accrual of interest 1s suspended, even when the alien enemy 
creditor remains in the country of the debtor, until the debtor 
has actual notice that the principal debt can safely be paid 
without the possibility of its enuring for the benefit of the 
enemy during the continuance of hostilities, 

As Mr. Inverarity contended that various Ordinances made 
by the Governor-General under s. 23 of the Indian Councils 
Act of 1861 were limited to expire within the period of six 
months from their promulgation, it seems necessary to point out 
that under Act I of 1915 the provisions of the said Ordinances 
have effect as if they had been enacted by the Governor- 

General in Council and remain in force during the continuance 
of the present war and six months thereafter, 


= 
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It was also contended that the license granted to the plaintiff 
expired on the 31st January 1916 and that, therefore, he was 
not entitled to obtain a decree. That may be so; but I under- 
stand that a renewal has been applied for and the decree can 
be drawn up when the new license is filed. 

In my opinion, therefore, interest was suspended from the 
14th August r9rq4 until the defendant was notified that the 
license of the 9th February 1915, had been granted ; for under 
the terms of that license all monies belonging to the firm and 
all monies to be received thereafter were to be paid into the 
account of the Controller at the Bank of Bombay. 

It does not appear that any notice was given until this suit 
was filed and, therefore, interest will not begin to run again 
until the 17th December 1915. 

The defendant must pay the plaintiff’s costs except such as 
were incurred on the question whether interest was suspended 
and if so for how long. That was a novel point and each party 
will bear his own costs of that issue, 


Decree accordingly. 
Attorneys for plaintiff: Lizile & Co. 


Attorneys for defendants: Payne & Co. 


APPEAL FROM ORIGINAL CIVIL. 


ae 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton. 


MAHOMED HAJI ESSACK ELIAS 


v. 
ABDUL RAHIMAN SHAIK ABDUL AZIZ.* 


Presidency Towns Insolvency Act(III of 1909), See, 18 {3}—Insolvency—Siay 
of proceedings against insolvent. 


Section 18(3)of the Presidency Towns insolvency Act, 1909, permits 
a stay of proceedings in an action which was not pending atthe time of 
the order of adjudication. It is not limited to suits instituted before the 
adjudication order was made. 


A PROMISSORY note for Rs. 5000 was passed on the 27th 
August 1913 by Shobhagchand Naginchand & Co. (defendant 
No. 2) in favour of Mahomed Haji Essack Elias (plaintiff). It 
was endorsed by Abdul Rahiman Shaikh Abdul Aziz (defend- 
ant No. 1). 


à * 0O, 0. J, Appeal No, 56 of 1915. 
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Defendant No. 1 was adjudged insolvent on the 27th October 
1913; and, on the rst November following, the defendant 
No. 2’s firm was also adjudged insolvent. 

On the 8th April 1915, the discharge of defendant No. 1 
was refused; but protection order for one year was given on 
the 18th idem. The protection order was, on appeal, with- 
drawn: Mahomed v. Shaikh Abdul Rahman(). 

The plaintiff filed a suit on the promissory note against the 
defendants on the 28th May 1915. Leave under s, 17 of the 
Presidency Towns Insolvency Act, 1909 was obtained on the 
and June 1915. 

On the 6th July 1915, when the suit came up for hearing, 
Macleod J. stayed the proceedings in the suit until further 
order, as it appeared that the sole object of the plaintiff in 
filing the suit was to strengthen his position as an appellant 
against the order made onthe application for the insolvent’s 
discharge. 

After the decision of the Appeal Court reversing the protec- 
tion order (Mahomed v. Shaikh Abdul Rahman()), on the 16th 
August 1915, the plaintiff applied on the goth September, for 
a removal of the stay order. : 

Macleod J. refused to remove the stay order. 

The plaintiff appealed, 


Bahadurji with Inverarity, for the appellant. 
Desai, for the respondents. 


Scott C. J.—There are two questions in this case. The 
first is whether the learned Judge in making the stay order 
which is under appeal acted without jurisdiction. It was 
contended that s. 18 (3) was the only section which could apply 
and that only applied where a suit had been instituted before 
the adjudication order was made. We have, however, been 
referred to the observations of the Division Court in England in 
Brownscombe v. Fair(3), expressing the opinion that the cor- 
responding words of s, 10 of the English Bankruptcy Act which 
are practically identical with those of s. 18 (3) of the Pre- 
sidency Towns Insolvency Act, were wide enough to justify a 
stay of proceedings in an action which was not pending at the 
time of the order of adjudication. 


The only other question is whether the learned Judge was 


(1) (1925) 17 Bom, Le R. 989, 38 
(2) (1915) Lbid, (2) (1887) 58 L, T, 85. 
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O. C. J. wrong in exercising his discretion in the way he did to stay 
191g proceedings. The insolvent, itis true, has been guilty of 
uoa, many acts which incurred the severe reprobation of the Judges 

Manouso both in the Insolvency Court and in the Court of Appeal, and 

v. for that reason it was held by the Court of Appeal that he 


eerie should not be protected after having his discharge refused 
-= against such actions as his creditors might be in a position to 
Scott C.J, 


take against him, The only effective appellant in the appeal 
was the judgment-creditor who was added during the pendency 
of the appeal. It is said there is one other judgment-creditor 
and the result of the appeal would be that, at all events, with 
regard to those judgment-creditors in the opinion of the Appeal 
Court they should be at liberty to enforce their rights against 
the insolvent’s person. But that is not equivalent to saying 
that every one of the other fifty-four creditors should, as a 
“matter of course, be allowed at this late stage to institute 
proceedings in respect of debts admitted in the schedule 
and partially satisfied by dividends declared in insoly- 
ency in order that each of them may be in a position 
to harass the insolvent by proceedings for arrest. At this stage 
we are not concerned with the question whether or not each 
of the Judges of this Bench would have made the same order 
as Mr. Justice Macleod in the case of this particular creditor, 
but we are concerned with the question whether his exercise 
of his discretion ought to be interfered with, and we are of 
opinion that there is no good reason for interference. If we 
were to interfere upon such materials as are before us such in- 
terference would or might logically lead to consequences which 
would involve an abuse of judicial proceedings, 


We, therefore, dismiss the appeal with costs. 


Appeal dismissed. 


Solicitors for appellant: Little & Co. 
Solicitors for respondents: Payne & Co. 
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Before Sir Basil Scott, Kt., Chief Justice, and Ur. Justice Heaton, 


ISMAIL ALLARKHIA 1916 
U. saryat 
DATTATRAYA R. GANDHI.” February, 1 


Contract Act (1X of 1872), Sees, 20, 65—JAlisiuke as to an essential matter of 
fact—Avoidance of contraci—A person cxecutiny mortgage in the owne:”s 
name—Decd of transfer by mortgage to a third party sigaed by the sume 
person—T'ransferee suing to recover money on discovcring that the owner did 
not sign the transfer—Lfailure of consideration, 


C representing himself to be M mortgaged M’» property; 
and also joined in a transfer of the mortgage executed by tho 
mortgagee (defendant ) to the plaintif. When the plaintiff discovered that 
hoth the mortyage and the trinster wore exccuted by aiorger, be sued the 
defendant for return cf tae purchuse money a> uu a total failure of consi- 
deration, The trial Court applied the maxim evceat empiur and dismissed 
Lhe suit, Lhe plaintiff having appealed :~ 

Heli. that the defendant was bound, under s, 65 of the Indian Coutract 

Act, to repay tus money, for both parties being under the belief that the 
real owner was putting his signature to the deed of transfer, committed a 
pitike to an essenlial matia ol faet which avoided the contract 
undur s, 20, Indian Contract Act, 


a 


OnE Louis Mary Valladares died at Bombay, on the znd 
June 1902, having made a will whereby he bequeathed his 
property to his two, out of arue, sons as tenants-in-common. 
The provisions of the will, material to the point, ran as follows:— 

“I give and beyue, th unto my tuo sons Joseph Francis Valladares and 
Louis Mary Valladares as tenunts-in-cot. non in equal shares and not as 
joint tenants the family house belonging 1: no situate at Mazagaun . Bach 
of my two unmarried daughters Mary Lecpoldina and Julia Josephia to live 
in the said house free of rent until her marriage or death whichever shall 
first happen, If either of the said Joseph Francis Valladares and Mary 
Louis Valladares -hall die without leaving a widow or issue his share shall 
devolve on the survivor of them, My sen Calisto Valladares shall be 
entitled tu live in the said family house free of rent during his life. He 
must live in harmony with his brothers and sisters and when he marries he 









must do so with a respectable lady belonging toa PEES family, asd te 

when the said Calisto fails 40. live ig harimoly + gi ssid sud seis contrary’. aae e h.. 
i “ae z P AR . i RE g a We = w n ee 

to the REEE rae aes 0 aH ate: a. Eee pdegeey mgege . a: 


mitra 
CENE 


“On tHE’ TURRETS Catto re aiaiai nt Eto 
Louis Mary, mortgaged a moiety of the house to Abdul Tasi 


OC. Aail No. $9 od 1919, 
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0. €. J. for Rs. 1000; and in the same personation, he created a seco 
mortgage of the moiety in favour of Dattatraya (defenda; 


1916 
for Rs. 1600. . 
n The defendant transferred his right under the s 
Va mortgage to the plaintiff, Ismail Allarakhia, for Rs. 1770, 


DATTATRAYA yoth July 1915. To this deed of transfer, Calisto again 
— as Louis Mary and signed it as such. . ca 
In August 1915, the plaintiff having discovered t : 
sued to recover Rs. 1770 from the defendant as ona total ta 
of consideration. 
The defendant contended inter alia that he took th secs 
mortgage of the property believing in good faith that fre per ) 
who mortgaged the property to him was Louis Mary ; and tha 
he transferred the mortgage to the plaintiff under ‘the self-same 


belief. a . 
The case was tried by Macleod J., who dismissed the suit. 


MACLEOD J.—Under the will of one ruuis Mary Valladares, 


( oz, +73 «wo sons, Joseph Francis 
eae Mar ' Valladares, became entitled as 


aoaaa situate at Mazagaon. A third son, 
ESAS .  ,anself to be his brother Louis Mary 
alist), epee E one equal moiety of the said property 
purported By “Latif Haji Sumar for Rs. 1000 and executed a 


= One Ame onthe 13th June rorq. On the roth day of 
Mortgage 1914, Calisto purported to create a second mortgage 


ii of the said property in favour of the defendant for Rs. 1600. 

On the 19th July 1915, the defendant transferred his second 
mortgage to the plaintiff in consideration of Rs. 1770. Calisto 
was a pary to the deed of transfer which he signed in the name 
of his brother Louis Mary. J 

The plaintiff having discovered the fraud of Calisto filed 
this suit against the defendant to recover the sum of Rs. 1770 
and interest thereon, on the ground that the defendant had 
nothing to transfer and that, therefore, there had been a total 
failure of consideration. 

The defendant, in his written statement, said that he took this 
second mortgage from Calisto in good faith believing him to be 
Louis Mary and with the same dona fide belief transferred the 
second mortgage to the plaintiff and submitted that the suit 
should be dismissed. At the hearing it was not disputed that 
Calisto had signed the mortgage and transfer, fraudulently 
passing himsell off as his brother Louis Mary. 


* 
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Under the deed of transfer, the transferce is entitled to the 0. C. J. 
full benefits of the covenants, power of sale and other powers 491 
and conditions contained in the deed of the second mortgage,  weyw 
but there is no covenant by the transferor that he guarantees Issam 
the genuineness of the second mortgage. It was argued on v. 
behalf of the plaintiff that either s. 55 (2) ors. 65 (1) of the DATTATRAYA 
Transfer of Property Act applied and that, therefore, such a MaeleodJ, 
covenant was implied but this is not the case ofa sale ora ~~ 
mortgage, and, in my opinion, the principle laid down in the 
cases of Bree v. Holbech®) and Clare v. Lamb(2) must be 
followed. The facts in the former case were on all fours with 
the factsin this case. The executors of adeceased person 
found amongst his papers a mortgage-deed and this they 
transferred to the plaintiff. It was afterwards discovered that 
the deed was a forgery. The Court held that the maxim 
‘caveat empior’ applied and dismissed the suit, 

This suit must, therefore, be dismissed with costs. 


The plaintiff appealed, 


Jinnah, tor the appellant. 
Kanga, for the respondent. ' 


Scott C. J.—Under the will of Louis Mary Valladares two of 
his three sons, namely, Joseph Francis and Louis Mary, became 
entitled as tenants-in-common to equal moieties of the testator’s 
house at Mazagaon. The third son Calisto was, by the will, 
given a right of residence in the house so long as he lived in 
harmony with his brothers and sisters. | 

On the 13th of June 1914, Calisto fraudulently representing 
himself to be his brother Louis Mary and so entitled to an 
equal moiety in the house purported to mortgage such moiety 
in favour of Abdul Latif Sumar. 

On the roth of September 1914, Calisto again fraudulently 
representing himself to be his brother Louis Mary purported 
to create a second mortgage of the said moiety in favour of the 
defendant, Dattatraya R. Gandhi. 

Both the first and second mortgages were registered as 
Calisto fraudulently represented himself to be Louis Mary be- 
fore the Sub-Registrar. 

On the roth of July, Calisto again fraudulently representing 
himself to be the said Louis Mary purported, as Louis Mary, to 


(1) (1781) 2 Doug. 654, (2) (1875) 23 W, R, 389, 


2 
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O, Č. J. join in a transfer executed on that date by the defendant to the 
191g Plaintiff in consideration of the sum of Rs. 1770. By the trans- 
~~ fer Calisto personating Louis Mary purported to consent to the 

IsmaiL transfer for the sum of Rs. 1770 agreed to be the amount owing 

v. to the defendant by the mortgagor under the second mortgage 

DATTATRAYA of the roth September 1914. Of the second mortgage debt the 

Scott C.J. full benefit of the covenants contained in the second mortgage 

~~ and to the transfer of the moiety and all the estate, right, title 
and interest of the mortgagee and the mortgagor therein. 

The mortgagee covenanted expressly that he had not in- 
cumbered. The covenants of which the transferee was ey- 
pressed to get the benefit with the consent of the mortgagor 
included the mortgagor’s covenant for title that he had power 
to transfer, 

The intention of the transferee was clearly to have the set- 
tlement of the mortgage debt and the mortgagor’s covenants 
for title in the second mortgage confiimed by the mortgagor. 
For this purpose the mortgagor was a necessary party. The 
transfer was, however, never executed by him but by a forger 
in his name. 

The result was that the transferee had no recourse against 
the mortgagor after discovering that the second mortgage was 
a mere fictitious security. 

He now sues the defendant as transferor for return of the 
purchase money as on a total failure of consideration. 

The learned Judge being of opinion that the case could be 
disposed of on the authority of Clare v. Lamb) and Bree v. 
flolbech(2) applied the maxim “ caveat emptor” and dismissed 
the suit. Weare unable to agree in the conclusion arrived at 
by the lower Court. 

In Clare v. Lamb the Court recognized the correctness of 
the following statement of the law in Sugden’s Vendors and 
Purchasers: ‘ Although the purchaser has paid the money yet 
if he is evicted before the conveyance is executed by ali the 
necessary parties he may recover the purchase money in an 
action for money had and received,” and‘in Dart on Vendors 
and Purchasers that—“ Until the conveyance is executed by all 
necessary parties the vendor remains liable in respect of all 
defects of title. He must, for instance, refund the purchase 
money if the purchaser having paid it, even although having 
taken possession, be evicted by an adverse claimant.” 





(1)(1875) L, R. 10 C. P. 334 (2) (1781) 2 Doug, 654, 
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In Johnson v. Johnson@) where a conveyance of property of Q. C. J. 
a testator required execution by three trustees under the will 
and was only executed by two, the purchaser on eviction under 
a superior title for one of the parcels conveyed was held tawan, 
entitled to recover the purchase money in respect of that v. 
parcel. DATTATRAYA 
In the case before us the supposed Louis Mary was rightly sen G. J. 
deemed a necessary party to the transfer and the deed was — 
prepared upon that footing but the transfer was never executed 
by Louis Mary. The defendant cannot successfully rely 
upon the transfer till it has been executed as drawn. The 
purchaser cannot be made liable on the maxim of caveat emptor 
if the owner from whom he believed he was to get a confirma- 
tion both ofthe covenant for title and of the transfer of the 
mortgagor’s estate in the premises never in fact joined in the 
transfer. 
If the stage of complete execution by all necessary parties is 
not reached there is no reason for not applying the rule of the 
Indian Contract Act, s. 20, “where both parties to an agreement 
are under a mistake as toa matter of fact essential to the 
agreement the agreement is void,” Here both plaintiff and 
defendant believed that Louis Mary was agreeing to the amount 
due onthe mortgage and confirming the covenants contained 
therein, and agreeing to the transfer of the mortgagor’s estate 
in the mortgaged premises whereas in fact he was no party to 
the negotiations. The defendant is, therefore, under s. 65, 
bound to repay the transfer money. 
It is unnecessary in the view we take to discuss the argu- 
ments addressed to us on the covenants for title implied under 
s. 55 (2) of the Transfer of Property Act. 
We set aside the decree dismissing the suit and pass a decree 
for the plaintiff for the sum claimed with interest and the 
costs of suit throughout. 


Decree set aside. 
Solicitors for plaintiff: Mulji & Thakurdas. 
solicitors for defendant: Amin & Desai. 


(1) (1802) 3 B. & P. 162, 
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Before Sir Basil Seott,-Kt., Chief Juslice, and Mr. Justice Heaton. 


THE MADHAVJI DHARAMSEY MANUFACTURING 
Co. LTD. 
o l U. 
THE CENTRAL INDIA SPINNING, WEAVING 
AND MANUFACTURING Co. Lrto.* 


Trade-name—Numbers affixed to pieces of cloth by manvfaciurers— Goods 


ordered oul by middlemen from manufvcturers by numbers alone~The use 
af numbers as applied to the cloth protected—Aciual deception of 
purchasers not necessary to be proved, 


The plaintifis manufactured, in their Mill at Nagpur, a certain 
quality of black twill cloth, which they put onthe market in 1904. 
“ach piece of such cloth was marked with No. 2051/10: it bore also a 
device of a serpent surrounded by a scroll containing the name of the 
Mill. It was by tho designation of the number that the constituents 


_ of up-country middlemen were in the habit of ordering the plaintifis’ 


goods. In July 1918, the defendants began to manufacture black 
twill cloth in their Mills in Bombay, and put it on the market, 
They} also affixed the No, 2051/10 on every piece of their cloih, It had 
a label repreccnting the image of the Sun: und a white label indicating 
in the English, Gujuraliand Urdu larguages the places where it was 
manufactured and where it could be purchased. The plaintiffs having 
sued to restrain the defendants by injunction from passing off their 
goods as plaintiffs’ and to recover damages, the trial Court passed a 
decree for injunciion and damages. On appeal by the defendants :— 

Held, (1) that tho plaintifis were entitled to claim an exclusive right 
to the user of No. 2051/10 when applicd to black twill cloth, for the 
the particular mark was an invariable indication of the cloth of the 
plaintiffs’ manufacture, 

Barlow v. Gobindram (1), distinguished. 

(2) That the relief granted was justified, for, though no actual 
deception had been proved, it appeared: that the defendants were 
putting into the hands of up-country middlemen a means whereby 
ultimate purchasers were likely to be defrauded. 

Singer Alanufa clvriag Congeny v. Log (2jand Lever v. Goodwin (3) 
followed. 


SUIT for injunction and damages. 
The plaintiffs manufactured various qualities of cloth in their 


Mills at Nagpur in the Central Provinces. In 1904, they com- 
menced to manufacture a certain quality of black twill and for 
he purposes of reference they distinguished it from other_kinds 





arh erg 


*O, C. J. Appeal No, 44 of 1915, (2) (1880) 18 Ch. D. 395, 412, 


1)-(1897) I. L. R, 24 Cal, 364, (3 }(1887) 36 Ch, D, 1, 
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If cloth manufactured in the Mill, by assigning to the twill O. O, J. 


No. 2051. The shade colour of the twill was distinguished by 
a series of numbers commencing from one. The black twill in 
dispute was distinguished by No. 10. Each piece of the cloth 
was thus marked by No. 2051/10. On it was also woven the 
device of a serpent surrounded by a scroll containing the name 
of the Empress Mill. 

From 1911, the defendants who had their Mill at Bombay 
began to manufacture black twill cloth, which they called 
‘drill.’ Every piece of this cloth was marked by No. 2051/10. 
It bore a label representing an image of the Sun; and also another 
white label indicating in the English, Gujarati and Urdu lan- 
guages the place where the ‘drill’ was manufactured and the 
place where it could be purchased. The words “Goods manu- 
factured in India” and “Madhavji Dharamsey Manufacturing 
Company” were printed in the Gujarati language on each piece 

The defendants’ cloth was printed on the warp side; whereas 
the plaintiff utilised the weft side. of their cloth for thei 
stamping. 

The plaintiffs alleged that their cloth had acquired a great 
reputation in the markets of North-West Frontier Provinces, 
the Punjab and Sindh. It was generally known and ordered 
by persons wanting the same by No. 2051, which had become 
identified with plaintiffs’ goods. They, therefore, claimed to be 
entitled solely to the use of the number on their black twill 
and complained that the use of that number by the defendants 
ona similar twill constituted an infringement of their rights. 
The present suit was filed to obtain an injunction to 
restrain the defendants from selling black twill cloth with 
io. 2051/10 affixed on it; and from passing off or putting on 
the market so as to enable others to pass off the defendants’ 
black twill cloth as the No. 2051 black twill cloth of the 
plaintiffs. The plaintiffs also prayed for accounts and 
damages. 

The defendants contended inter alia that the manufacturers 
ether than plaintiffs and defendants had adopted the said 
number combining their separate devices; that the matter of 
number was of secondary importance to that of the devices to 
all those who would normally purchase cloth in the markets 
and that the plaintiffs’ goods had not acquired in the market 
any reputation associated with the number. 

The case was tried by Macleod J. His Lordship, after stating 
the facts of the case, proceeded to observe as follows :— 


1916 
Nenenyoranad 
MADHAVJI 
&c, Co, 
v. 
CENTRAL 
Ispra &o, 
Co, 
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0.0. J, I think there can be no doubt that a manufacturer can 
i9ig establish the right to the use of a particular number as a 
~~ trade-mark, as well asa right to use a particular device, or he 

Manpuavst may use the two in conjunction. Therefore, it does not matter 
&o. Co. much what the particular drawing or number on the manu- 

Ormian factured goods consists of, provided that the goods become 

Inpta &c, Known, in the market, by that particular device or number, 
Co. Then if there isa device as well as a number, it depends on 

Macleod J, the evidence in each case as to what is the dominant part of 

— the manufacturer’s mark, whether the device or the number or 

the two in conjunction, and if the plaintiffs establish the fact 
on their evidence that goods become known in the market and 
are sold by that particular number, then it is not necessary for 
them to prove that the purchasers have actually been deceived 
by the defendants using this particular number. But it is for 
the plaintifis to satisfy the Court that the similarity between 
the respective marks of the plaintiffs and the defendants is such 
as to be calculated to mislead purchasers, It is permissible 
for the plaintiff to ask for an injunction against a rival trader, 
as soon as he knows that other goods bearing his mark and 
stamp are found placed on the market. When the plaintiffs’ 
black twill was placed on the market it was probably known 
either as Serpent Chap or Naug Chap No. 2051 of the Empress 
Mills or perhaps by the description Empress Mill Naug Chap ; 
but the evidence adduced now proves conclusively that, as 
time went on, purchasers, whether retail or wholesale, and 
whole-sale dealers may be purchasers only of a single bale 
or a large number of bales, sent their orders for black twill 
No. 2051, without referring either to the plaintiffs’ name 
or the serpent device. And there can be no doubt that 
what they expected to get when they gave that order was 
plaintiffs’ black twill because there was no other black 
twill on the market, at that time, bearing No. 2051, except 
the plaintiffs’. It has been suggested that purchasers must 
have associated the plaintiffs’ name with the number. That 
in a sense is correct, but it does not mean thata shop. 
keeper on the frontier village when asking for a bale of 
black twill No. 2051, was bound to have in his mind the per. 
sonality of the plaintiff Company. All he would require to 
have in his mind was that he bought this particular kind of 
cloth before with the plaintiffs’ mark onit, and he wanted 
to have it again. If the. purchaser has to be actually 
acquainted with the personality of the manufacturer, it is 


. \ 
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clear, that manufacturers in the export trade would never 0, C. J. 


have any chance of establishing their right to any parti- 
cular trade mark. It is obvious that the purchaser of a 


1916 


sat Samal 


particular kind of cloth, bearing a particular device manu- MADHAVJI 
&c. Co. 


factured in Manchester, if he happens to be on the other side 
of the globe, will have no idea whatever of the manufacturer 


Va 


CENTRAL 


except as a person who has sent out the particular goods which Jypra &c. 


he wants to buy. 


Co. 


There is no necessity for me to go through the evidence Jfecleod, J. 


taken on commission at length, because the general effect of 
itis clear, namely, that these various dealers have shown 
and have produced in each case, particulars of orders from 
their constituents, for this particular black twill, by the 
No. 2051. Nor is it necessary, asis usually argued in this 
class of cases, for the plaintiffs to prove that the purchaser 
has been deceived or will be deceived if he had both kinds of 
cloth placed before him. This would not, in any event, be the 
case when the actual purchase is made. It is sufficient if the 
Court is satisfied that a purchaser when wanting to buy the 
plaintiffs’ cloth may be misled into buying the defendants.’ 
Now the defendants say that they protect themselves by 
placing other marks totally different from the plaintiffs’ marks 
on their twill. That would only be effective if they had 
proved that the purchasers knew the plaintiffs’ goods by some 
other portion of the device than the number. That a 
practice exists amongst the Bombay Mills of copying numbers 
appertaining to goods of rival Mills which have attained a 
certain popularity in the market, is clear from the circular 
defendants have put in, which has been sent round by the 
Mill Owners’ Association to its various members, In that they 
refer to the objectionable practice current among Mills of copy- 
ing each other’s numbers. And however much the defendants 
may protest that their multi-coloured ticket distinguishes their 
goods from the plaintiffs’ so that there can be no possibility of 
deception, the fact remains, as I pointed out in the argument, 
that the defendants without any reason whatever,—for none has 
been called to show why this number was assigned to their 
black twill—copied this number, which the plaintiffs have been 
using since 1904. If there was no importance attached to the 
number there was no possible reason why they should have 
fixed upon it, rather than on any of the other hundreds’ and 
thousands of numbers, one of which they might have attached 
to this particular kind of twill. The only reason the Court can 


R27 : 


SEE, 
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O. Č. J. give for their having fixed upon this particular number, must be 
191g tbat the purchasers of this kind of cloth attached considerable 
—~ importance to the number, and bought the plaintiffs’ cloth by 

Mapuavst that number, and the defendants thought, if they used this 

&c. Co. particular number, they might induce the purchasers to buy 
ae their cloth, instead of the plaintiffs’. Their cloth is somewhat 

Inpa &c, heavier and somewhat cheaper than the plaintiffs’ cloth. Not 
Co. content only with copying the No. 2051, they have also 

Macleod J, Added the ro which has nothing to do, in their sense, with 
== colour. It has been suggested that it describes weight. That 

cannot be the case, because it has been proved that each piece 
of the defendants’ cloth weighs from 113 to r2 lbs. Therefore, 
it is quite clear that the plaintiffs thought there was some magic 
in the 10 as well asin the 2051 which induced the purchasers 
to buy the plaintiffs’ cloth, Again it may be said that if no 
importance was attached to the number, the defendants, when 
the plaintiffs gave them notice, could easily have changed the 
number of this particular kind of twill rather than run the risk 
of litigation, in order to defend their alleged right to use it. 

The suit was therefore decreed. -The relief was granted in 
the following form :— 

This Court doth pass judgment for the plaintiffs and doth 
order and decree that the defendants, their servants and agents 
be and they aie and each of them is hereby restrained from 
selling black twill cloth with the No, 2051 stamped or printed 
or otherwise placed thereon whether with or without the 
No. 10 beneath it and {rom passing off or putting on the 
market so as to enable others to pass off the defendants’ black 
twill cloth as the No. 2051 black twill cloth of the plaintiffs; 
and this Court doth declare that without prejudice and subject 
to their right to appeal against the decree the said defendants 
by their advocate hereby undertake to remove and efface the 
said No. 2051 from all black twill cloth of their manufacture in 
their possession, power or control and this Court doth further 
order that it be referred to the Commissioner of this Hon’ble 
Court for taking accounts to take anaccount of the profits made 
by the defendants by the sale of their black twill cloth bearing 
the said No. 2051 with or without No. 10 thereon and this 
Court doth further order that the said parties do appear before 
the said Commissioner either in person or by advocate or 
attorney and that the said Commissioner do ascertain and report 

* to this Hon’ble Court with all convenient despatch upon the 
matters hereby referred. . 
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The defendants appealed. 


Setalvad, with Kanga and Vakil, for the appellants. 
Desai, with Inverarity, Strangman and Jinnah, for the 
respondents. 


Selalvad.—On the face of them, the cloths bear different 
labels and are wholly dissimilar; so that there is no likelihood 
of deception. 


There are normally two classes of purchasers: (1) wholesale 
dealers; (2) ultimate consumers. Regarding (1) they are people 
who know how to read, write, and are familiar with goods 
manufactured in this country. If they want plaintiffs’ goods 
they cannot be deceived by supply of defendants’ goods. As 
to (2) they are supposed to be illiterate. If so, what would 
catch their eyes’ most? Surely not the number, but the whole 
design. 


[Scorr C. J.-Does not it come to this that you have to 
show that the number was publici juris 7} 

We say plaintiffs have got to show that the number came to 
be associated with the cloth of plaintiffs’ manufacture. Unless 
such association is made out the mere fact that’ a cloth is 
known by a particular number is not sufficient: see Ralli v. 
Fleminga) Evidence adduced shows that the No. 2051/10 
simply denotes black twill, 2051 representing twill and ro 
representing black colour. Again, evidence adduced is of 
either wholesale dealers or of commission agents. Not a 
single witness is called who is a relril dealer or a consumer. 
Is this class of witnesses at all likely to be deceived? On the 
contrary, they admit they themselves will not be deceived. 
All that is then left of the evidence is that in their opinion the 
ultimate consumer may be deceived. That evidence is clearly 
inadmissible. Not a single case of actual deception is produced. 
This is not necessary: but is very material, when you find 
that for a considerable time we have been selling our goods 
side by side with those of the plaintiffs’ in the market. For 
restricting exclusive user of numerals see English Trade Marks 
Act of 1883 and compareit with Trade Marks Act of 1905, ss. 2, 
39°64: Sebastian, pp. 93, 94; The Indian Trade Marks Act of 
1889 also puts ‘numbers’ under trade description and not as 
forming an essential of trade-mark: Barlow v. Godindram(e). 

If there were a series of numbers and they were imitated, that 
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would be an important indicium of fraud: Ainsworth y 
Walmsley), 

The test in these cases is whether ordinary purchasers 
purchasing with ordinary caution are likely to be misled; 
Singer Manufacturing Company v. Loog®). Notice of goods 
being manufactured by person who sells them is strong 
evidence of bona fides in his favour; Singer Manufacturing 
Co. v. Wilsont). 

We also say that the injunction is very widely worded. It 
ought to be confined to such places as have been proved to be 
markets for plaintiffs” goods and not extended to the whole of 
India. Further, plaintiffs are only entitled to such profits as 
are attributable to our use of their trade-mark and to, all profits; 
Caritcr v. Carlisle). 

Desai.—In dealing with the point made that there must be 
an association between the number, the manufacturer and the 
ultimate purchaser, the remarks of Lord Halsbury in the Birmin- 
gham Vinegar Brewery Company v. Powell (5) are very perti- 
nent. In the light of those remarks, can it be doubted that in this 
case No. 2051 came to be associated with goods of our manufac- 
ture? Itis not necessary that ultimate purchasers should be 
conscious of who the manufacturer is. It is sufficient ifin the 
mind of the purchaser it is associated as the manufacture of a 
particular manufacturer: Wotherspoon v. Currie (6), 

We say that when black twill No. 2051 is ordered, what the 
purchaser expects to get is the article made by us and not 
an article of the same class made by another manufacturer. In 
other words, all that we have to make out is that when a 
purchaser orders twill No, 2051 he expects to get that twil] 
to which he has got accustomed: Lever v. Goodwin(?), We 
say that there is nothing to ‘show that No. 2051 indicates 
merely a quality in the abstract and not an association with 
plaintiffs’ goods. Assuming that is so, the cases of Ralli v, 
Fleming (8) and Barlow v. Gobindram (9) cannot apply to 
manufacturers. They are cases relating to goods imported. 

As regards the presence of other devices on the goods, it is 
material to bear in mind that if goods came to be known by a 
particular mark, such asthe number, the purchaser may not 
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are to acquaint himself with the fact that there are other 
devices on the goods. 

Next question to consideris why did the defendants select 
this particular number for their goods? There being no 
reasonable explanation forthcoming the only inference that can 
be drawn is that the number was affixed with the object of 
appropriating to themselves our custom. It is suggested that 
where numerals are concerned the principles to be applied 
should be different from those applicable in the case of 
ordinary trade-marks. But apart from statute law a numeral 
is as much a trade-mark as any other design. In the case of 
descriptive words the whole idea is not to restrict user of 
language. No such consideration applies in case of numerals > 
Seixo v. Provezende (1). 

Regarding the form of decree, the’suggestion made, if acceded 
to, would enable defendants to do indirectly what they are 
forbidden to do directly. As regards accounting of profits 
see the order made in Jn re Avery's Patent (2). 

Cur. adv. vult. 


Scott C. J.-As to the main facts there is no dispute. 
They are concisely stated in the first paragraph of the judgment 
of the lower Court as follows :— 

The plaintiffs are manufacturers of cloth which they minnfacture in 
their Mill, in Nagpur, in the Central Provinces, In 1904. they commenced 
to manufacture a certain quality of black twill and for ihe purposes of 
reference they distinguished it from other kinds of cloth munufas tured in 
the Mill, by assigning to this twill No. 2051. The shale color of tho twill 
was distinguished by a series of oumberscomm ening from 1. The black 
twill was distinguished by No, 10. The number 2051 was in no way 
descriptive of the twill cloth, On each piece of cloth, was also woven the 
device of a serpent surrounded by a scroll containing the name of the 
Emoress Mill. This twill was put on the market in the North-West 
Frontier Provinces, Sindh and the Punjab where tho plaintiffs have got 
their selling agents at Amritsar, Peshawar and Karachi. The dealers in 
these towns and other smaller towns would apply to the selling agents for 
the plaintiffs’ cloth and the cloth would be distributed by these dealers to 
smaller dealers in smaller towns and villages and so on until it ultimately 
found its way to the consumer, In or about July 1913, the defendants who 
Were acompany carrying onthe manufacture of cloth in Bombay, put on 
the market a black twill cloth which was also marked “2051” with the num. 
ber 10 below, In addition there was a printed ticket affixed to each piece, 
a sample of which was affixed to the piece of cloth manufactnred by the 
defendants put in asan exhibit in this case and there was also a white 
ticket bearing the defendants’ namo and other particulars, 
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The plaintiffs allege that by 1919 their black twill had become known 
amongst purchasersin Sindh the Punjab and tho Frontier Provinces by its 
number alone, so that any body who wanted to buy the plaintiffs’ black 
twill would not write an order “a bale of black twill from Nagpur 
Mill bearing the mark of the serpent and the number 2051 ‘ but would 
simply order “ a bale of black twill No. 2051,” 


The plaintiils contend that they have established this by their evidence 
and that they are, therefore, entitled solely to the use of that number on 
their black twill and that the use of that number by the defendants on g 
similar twill constitutes an infringement of their rights. 

The learned Judge held that the No. 2051 was the 
dominant characteristic of the plaintiffs’ goods among 
purchasers in the Indian markets in which it had 
an extensive sale and that it was under this designation that 
the constituents of up-country middlemen were in the habit of 
ordering the plaintiffs’ twill of that description : and, being of 
opinion that the defendants had copied the plaintiffs’ number 
in order to induce purchasers to buy the defendants’ cloth, 
which was rather heavier and cheaper than the plaintiffs’ 
instead of the plaintiffs’ cloth, passed the decree for an 
injunction and damages which is now under appeal, 

The main contention ofthe appellants is that the learned 
Judge erred in assuming that purchasers ordering twill No. 
2051 or 2051/10 expected to get the plaintiffs’ particular 
manufacture bearing that mark and that on the evidence the 
plaintiffs had failed to prove that purchasers of black twill 
No. 2051 or 2051/10 were made on account of special prefer- 
ence for the plaintiffs’ particular cloth and that the number 
or combination of figures were merely a manufacturer’s number 
or quality number, to which the defendants had as much right 
as the plaintiffs. 

It will be convenient to deal with the question of quality 
numbers first. The argument that numbers on goods are 
merely manufacturer’s quality numbers may be perfectly 
correct ina state of facts such as was proved to exist in 
Barlow v. Gobindram(@), relied upon by the appellants’ 
counsel, where the Court found that the same importers 
imported into India cloth of identically the same quality, kind 
and measurement under different numbers as well as different 
object designs. But that contention is inappropriate where 
the cloth ofa particular factory when of a particular kind 
invariably bears not only a trade device but also a fancy 
combination of figures designed for that particular cloth. 
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cular cloth never bears any other number—so that as far as 
quality is concerned (i. e. the ultimate result of the material 
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question, then, in such circumstances, is whether the defendant Typra &, 


in the passing-off case is doing something calculated to deceive 


Co, 


purchasers into the belief that they are buying the particular Seug., 


article which they know as bearing the particular number, It 
is not a case of a known quality of one manufacturer indicated, 
for reasons of convenience, by various numbers, asin Barlow v. 
Gobindvam, but of the particular mark in dispute being an 
invariable indication of the cloth of the plaintiffs’ manufacture. 
It.is, however, contended that the plaintiffs cannot claim an 
exclusive right to the user of the particular combination of 
figures unless it is showr that the purchasers consciously 
associate the figures with the plaintiff-company. But where 
goods have acquired, by a particular fancy description, combina’ 
tion, or device, a reputation in the market it is immaterial that 
the customers do not know who the maker is. In Wother. 
spoon v. Currie Lord Hatherley said: 

‘| the name of the article again, if it has acquired a name, should not, by 
any honest manufacturer, be put upon his goods if a previous manufacturer 
has, by applying it to his goods, ecquired the sole use of the name, I mean 
the use in this sense, that his goods have acquired by {hut description a name 
in the market, so that whenever that designation is used he is understood 
to be the maker, where people know who the maker is ut all—or if people 
have been pleased with an article, it should be recognized at once by the 
designation of the article, although the customers may not know the name 
of the manufacturer.” 

So also Lord Halsbury in Birmingham Vinegar Brewery 
Company v. Powell (2) said : 

“It may be true that the customer does not know or care who the 
manufacturer is, butit isa particular manufacture that he desires. He 
wants Yorkshire Relish to which he has been accustomed, and which it is 
not denied has been made exclusively by the plaintiff for a groat number 
of years. This thing which is put into the hands of the intended customer 
is not Yorkshire Relish in that sense, It is not the original manufacture, 
It is not made by the person who invented it. Under these circumstances 
it isa fraud upon the person who purchases to give him the one thing in 
place of the other,” 

The evidence appears to us to be convincing that the plaint- 


iffs’ twill cloth had by or before 1911 (the year in which the 
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defendants claim to have introduced the marks ccmplained of 
acquired in the Northern India markets a reputation under the 
designation of 2051 and, when black, of 2051/10 and that 
purchasers desiring that cloth ordered it rather by those figures 
than by any other designation and that the figures had become 
by use the dominant designation. It is said that the witnesses 
for the plaintiffs were middlemen or commission agents and 
not the ultimate buyers and that the witnesses would not be 
deceived. To this the answer is that their testimony as to the 
form in which order for the plaintiffs’ cloth is usually given is 
good proof of the association formed in the minds of ultimate 
buyers between the figures and the article produced by the 
plaintiffs. 

It is also contended that no case of actual deception has 
been proved but this is not necessary. It is sufficient to justify 
relief if the Court is satisfied, as we are here, that the defend- 
ant is putting into the hands of middlemen a means whereby 
ultimate purchasers are likely to be defrauded: see Singer 
Manufacturing Company v. Loog®) and Lever v. Goodwin ?), 
It has been contended that as the plaintiffs and defendants affix 
to their cloth distinctive trade marks no importance should be 
attached to the figures; but it is a matter of common experience 
that the attention of buyers is often not attracted by the most 
prominent design, Experience alone shows which device 
has caught the attention of buyers. Here there can be no 
doubt that far more importance is attached to the figures 
than to the pictorial representations and the conclusion 1s 
almost irresistible that the defendants knowing the importance 
attached by buyers to the plaintiffs’ combination of figures 
adopted that combination in the hope of securing for their cloth 
some of the plaintiffs’ customers. 

In our opinion the judgment of the lower Court is right and 
should be affirmed. 

As regards the form of injunction objection has been raised 
as to its local extent and as regards the form of the Inquiry as 
to damages that it is sweeping, 

In our opinion the injunction must be wide enough to cover 
all possible Indian channels of approach to the ultimate buyers 
and should not be limited as contended by appellants, and as 
regards the form of inquiry as to damages it appears to us that 
it would be neither reasonable nor practicable to restrict the 
inquiry as suggested, The wide form of inquiry was adopted 
*" (1) (2880) 18 Ch, D. 2959422, (2) (2887) 36 Ch, D, 1, 3, 7. 
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mentioned in the order, though until such an order was received it 
would be open to the defendants to withdraw from the transaction by 
giving notice to the plaintiffs ; 

Offord v. Davies (1); Great Northern Ruilway Co. v, Witham (2); and 
Bengal Coal Co. v. Homee Wadia and Co. (3), followed. 

(3) that the condition which gave liberty to the defendants to send or 
not to send every single article out of those comprised in the order of 
the plaintiffs did not import a power in the defendants to refuse altoge- 
ther to perform an order which they had received, 


SUIT to recover damages for breach of contract. 

The plaintiffs, Gani Latif, were a firm carrying on business in 
Bombay and Ellichpur. The defendants, Manilal Mulji, were a 
firm carrying on business in Bombay as dealers in Alizarine dyes. 

On the 25th April 1914, the plaintiffs executed a document 
in Bombay, the particulars of which were as follows :— 


On the conditious stated below and on the back hereof I agreo to purchase 
goods from you at my risk, 

I agree to purchase goods from you on conditions stated below and on the 
back hereof, Station to be consigned to Hillichpur. Name of the City 
Ellichpur, 

Name of the dye,—Alizaring De(grees) 20. Sun-Brand, 1, C. R. Thin 
quality, C. R. C. Thick quality, 

Each dram to contain 112 pounds, Should difficulty in any way arise with 
regard to the goods or should the goods be not passable you are responsible 
for the same together with Railway charges in respect thereof or you will 
have to remove the dilisulty with regard to the goods, 

You are not to send your Sun-Brand goods to any merchant at Ellichpur. 
Similarly, we are not to purchase — Alizarine goods from any other person 
nor are we to sell the same to any other person, 

Rate per pound. Rs, 0-7-9 Bombay godown delivery, 

Partsculars.—Net rate, Bombay godown delivery is (agreed upon ) As 
Lo that the Sabi (commission) is agreed to be paid as follows i= 

If within ono year, that is to say, twelve months, one hund red drums are 
taken delivery of Sahi (commission) is agreed to be paid at Rupeess per 
drum and if two hundred drums are taken delivory of Sahi (commission) is 
agreed to be paid at Rupees 6 per drum aod if three hundred drums are 
taken delivery of Sahi (commission) is agreed tobe paid at Rupees 7 
perdrum. As to that even if the number taken delivery of up to to the end 
of any year falls short of one hundred by twenty-five drams Bahi (commis. 
sion) shall be paid on the complete number of one hundred as agreed upon, 
that is to say, even if seventy five drums are taken delivery of Sahi (commis- 
sion) is agreed to be paid at Rs,5 por drum and if 175 drums aro taken 
delivery of ahi (commission) is agreed to be paid at Rs, 6 per drum and if 
275 drums are taken delivery olf Sali (commission) is agreed to be paid at 
Rs, 7 (seven) per drum, The lə moneys in respect of the goods are to be paid 
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ın fuli in Bombay within one month from the dato of the consignment of O, C. J. 


goods, 
E ; 1916 
On the back of the document, there were conditions which 2 
were printed in Hindi, They ran, when translated, as follows :— Ganr Lavir 


1. On an order reaching in the danhtar as to the goods out of the same a 
MANILAL 


which may be ready in the go-down, ihe same will be sent and as to the Muna 
remaining goods intimation will be given of their arrival. — 
2, Should the Railway receipt not reach the merchant within twenty days 
from the date of giving the order he shall be entitled to write to us to 
withhold the whole or part of the goods mentioned in the said order. 
g. On receiving this order, as tothe goods which may not be ready, the 
merchant shall be responsible for taking the whole of such coeds, never 
mind, after how many days the goods may be received by us, provided he 
has not asked us after twenty days not to send the ‘goods. 
4. We shall be entilled to add to or take out ten (or) five or even more 
pounds of the goods for the purpose of making up the contents of a box. 
5. The goods will have to be credited ac cording to the date of despatch 
(mentioned) in the Railway receipt and we shall havo the discretion to send 
or not to send each and every article out of those comprised in the order, 


The above agreement was confirmed by the defendants on 

the 2gth of April 1914, in the following terms :— 

As to the contract for three hundred casks of cir geces, i. e, Alizarine 
San-Brand (dye} which has been definitel y made with you, Bcmbay shop 
(firm) signed the form thereof on the 25th April at Bombay. The trans» 
action is agreed to and approved of by us, agreeably to the conditions 
mentioned in that form, 

In pursuance of the agreement,-the plaintiffs ordered from 
mthe defendants 13 casks of the Alizarine paste on the 2nd May 
mfgi4, 10 casks on the 8th June, and 13 casks on the 15th July 

‘91g. These 36 casks were supplied by the defendants in 

hue course. x 

Orders for more caiks were sent by the plaintiffs on the 8th 
üd rith August 1914. “The defendants replied to these on the 

3th and the 29th August 1914, stating that they had no goods 

«stock wherewith they could meet the orders but that they 
zpected the arrival of the goods shortly and would send them 
soon as they were received, Eventually, on the roth Septenr 

Y 1914, the defendants wrote to the plaintiffs as follows :—~ 

Ve write (this to say) that as war is going on in Europe our manufacturer 

beet are in Germany are unable to send us the lots which they have 
atracted with us (to send), i.e, on this account we shall not be able to 

d you which please note and please send us cena a hunde which you 

> to us on our former account, 

In January 1915, the plaintiffs called upon the defendants 
deliver to them the remaining 264 casks. The rate of the 
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whenever an order was sent by plaintiffs subject to condition 
contained in the writing of 25th April. The fourth issue was: 
whether the offer, if any, of the defendants was-not withdrawn 
by them on the roth September 1914. The fifth issue was; 
whether, assuming there wasa contract, the defendants were not 
obliged only to comply with an order if convenient to them. 
The sixth issue was: whether, in any event, the defendants were 
obliged to send goods:which were not in their go-down or which 
were not received from Germany sincd the receipt of any 
particular order. 

In the course of the argument it appeared from what fell from 
the plaintiffs’ counsel that the plaintiffs’ view of the true 
construction of the document of the 25th April had undergone 
a change since the plaint was drawn. As Mr. Setalvad con- 
tended, the document of the 25th April was an offer which was 
accepted by the writing of the 29th of April. I then informed 
the plaintiffs that if they wished to argue that, they should 
have to amend their pleadings, and I also stated that it did not 
appear to me possible for them to have an alternative case as 
regards the construction of this document, and that they ought 
to elect whether they should contend that it was a contract or 
merely an offer. At the next hearing they tencered certain 
amendments, according to the Court’s suggestion, of their plaint 
but those did not appear satisfactory, and now a further set of 
amendments, has been tendered to which the defendants’ 
counsel raise no objection, and he also concedes “Hat an 
alternative case may be allowed to be set up. Therefore the 
plaint as amended contends that if the writing of the 25th April 
is not a contract, it is an offer which was accepted by the 
defendants by the writing of the 29th April. Further, it is 
contended by para 3 (6) that if the documents amounted toa 
continuing offer, that offer has been accepted from time to time 
by the plaintiffs ordering out the full number of 300 casks. On 
the amended plaint further issues were raised. 

Now, if the writing of the 25th April had stated that the 
plaintiffs agreed during twelve months to puchase from the 
defendants up to 300 casks of this particular dye, it might be 
said that the defendants by accepting the document had 
created a continuing offer whereby they pledged themselves to 
accept any order from the plaintiffs up to 300 casks during 
the twelve months at the rate mentioned; and it has been con- 
tended that that is the effect of the documents. But as far as 

portant item which should have been mentioned 
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and Exhibit B are signed by the plaintifis’ and the O. C. J. 
7 agent respectively and sufliciently evidence the  ,94¢ 
eed to by the parties The plaintiffs agreed to purchase 
n the conditions (stated below) and at the back of Exh. Gasti Latir 
d the defendants by their agent agreed to tle transaction V. 
sauda as it is called in Exh, B. The plaintitis in Exh. A gee 
agree not to purchase Alizarine goods from any other person pace 
nor to sell to any other person, while the defendants agree not «roll C.J, 
to send their Sun-brand gecdsof Alizarine to any merchant at 7 
Ellichpur othar than the plaintiffs. The conditicns (stated 
below) include a shitting scale of commission or discount to be 
allowed upon the agiced iate of 7 annos and g pies per pound, 
net rate, Bombay go-down delivery, the discount varying accord, 
ing to the amount which should be purchased up to 300 drumg 
in the course of a year. On the back of the document, which 
isa printed form filled in certain parts in manuscript, the 
conditions are stated upon which the defendants are prepared 
to supply the goods. The first condition is that on an order 
reaching the office as to the goods out of the same, which may 
be ready in the go-down the same will be sent, and_as to_the 
remaining goods,intimation will be given of their arrival. On 
receiving the order, as to the goods which may not be 
redy, the merchant is to be responsible for taking the whole 
of sucl oods, notwithstanding the period which may have 
elapsed, provided he does not ask after twenty days that the 
goods should not be sent. The last condition provides that the 
goods will have to be credited according to the date of 
despatch mentioned in the railway receipt and the sellers shalj 
have discretion or liberty to send or not to send every single 
article out of those comprised in the order. 

The document (Exh. A), even when read with Exh. B, does 
not impose any obligation upon the plaintilfs to take any 
specific quantity of zoodsand the quantity to be sent could 
only be ascertained as soon as the plaintiffs had sent an order 
for some of the goods. As soon as the order was received by 
the defendants, there would be a binding contract for the 
supply of goods mentioned in the order, “but until such an 
order was received, it would be open to the defendants to 
withdraw from the transaction by giving-notice to the plaintiffs. 
That we take to be clear upon the authority of Offord v. 
Daviesu), Great Northern Railway Co. v. Witham(2, and 
Bengal | Coal Co. v. Homce Wadia z and Cota), 

(1) (1862) 12 12 C, B, N.S. 748. ma i 
(8) (1899) L. L, R, 24 Bom, 97. 
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ts in the possession of the defendants the amount of 
fferent orders which they had sent for execution to the 
ants under the document of the 25th of April ‘subsequent 









d the extent to which the defendants were able to comply 
with such orders, 

The learned Judge also held that the plaintiffs’ case must 
fail by reason of the terms of the fifth clause of the condi- 
tions on the back of Exh. A. He held that that condition 
enabled the defendants to say on receipt of the order 
that they do not choose to send the goods. It appears to 
us that that is reading a condition inserted for the benefit of 
the defendants far too strictly against their opponents, The 
conditions must, if possible, be read as a whole and reconciled, 
and such a reading of condition 5 appears to us to be 
inconsistent with condition 1 which is that on the order reaching 
the office the goods which are ready in the godown are to be 
sent. 

Again, it would be difficult for us to adopt the sweeping 
interpretation of the lower Court with regard to condition 5, 
ven if it stood alone, for the first line of condition is that the 
s will have to be credited according to the date of despatch 
way receipt, so it assumes a performance of the order 
s to some extent. ‘Then it proceeds to mention the 
liberty which is retained by the defendants and 
icating the discretion commence “ Order ‘me se” 
, “ out of the order” the defendants are to have 

















nd or not to send “ Tur ek chij” ( ETTR aia) 


hing.” The condition appears to us to be 
e to an order for Alizarine dyes put up in 
in boxes from which certain tins might be 
ain tins of a particular colour might not 
be less appropriate to a contract for 
rums of Alizarine paste of one uniform 
ods, the subject of the document of the 
however that may be, and even conceding 
that in a proper case the condition 5 might apply to an order 
for drums of Alizarine paste, we do not think that it can be 
read as importing a power in the defendants to refuse altogether 
to perform an order which they have received. 

It is also to be observed that the defendants have undertaken 
to perform the plaintiffs’ order or orders of August as soon ag 
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the goods arrived. That appears from their letter of 1 
of August, and again from theirletter of the 29th of A 
With reference to the order of the 8th'they say: “We. 


Gant Latir send the goods when the steamer arrives,” Again in t. 


Ue 
MANILAL 
MULJ 


Scott C. d. 


1916 


ona ia 
January 26 


letter of the 29th of August, referring to a letter of which ta 
date is not given, they say: “ On arrival of the steamer we will 
send the casks to you.” They could hardly, after making that 
promise, on the receipt of the order, refuse execution on the 
ground that although they had the caskssarrived freshly from 
Europe, they did not care to perform the order. 

We are, therefore, of opinion that the grounds upon which 
the suit was dismissed cannot be supported, ard the decree 
must be set aside as also the order discharging the <tmmons. 
We remand the case for disposal to the Jower Court. 

Defendants must bear their own costs of the hearing before 
Mr. Justice Macleod and of this appeal. Plaintiffs costs costs 
in the cause. 


Decree set aside: sutt.remanded. 


Solicitors for apellants: Kanga & Sayani 
Solicitors for respondents: Payne & Co. 














Before Sir Basil Seoli, Kt., Chief Justice, and Mr. Justiec- 


THE BOMBAY & AFRICA STEAM NAVIGATIO 
v. 


| 
| HAJI AJUM GOOLAM HOOSEI 


Shiping contracts— Charter-party—Bills of lading— Whe 
conflict the governing contract between'shiz-owner and ch 
pariy— When stevedore though appointed by chartere 
owne? s agent—Damage caused by insufficient dunnag, 
owner— Shortage, liability for. 


The plaintiffs chartered a steamer helongir 
voyage from Akyab to Bombay. Under the tt 
the charterers’ stevedores at the port of loadin 
current market rates but not exceeding the owners’ 
eharter-party also provided that the owners were liable “to pay for 
damage to cargo oceasioned by bad stowage, by improper or insufficient 
dunnage;” that the steamer was to be-responsible for any proved short- 
age; and that all the sweepings were to be delivered to the charterers 
at the port of discharge. The bills of lading, which were issued to the 
plaintiffs on shipping their goods, contained a special condition that the 


*O.C, J, Appeal No, 54 of 1945. 
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ip was not responsible for lossior damage caused by insufficient 
acking or for usual and reasonable wear and tear offpackages, When 
the ship completed its voyage at Bombay, it was found that 710 bags of 
the plaintiffs were damaged, which damage was caused to a certain extent 
by improper laying of the dunnage at the port of loading; that there 
was a shortage of 400 cwts. in plaintiffs’ consignment; and that the 
sweepings amounted to $76 cwts, The plaintifis having sued to recover 
the amount of damages and the value of the shortage and the 
BSW eeplngs :—- 

Held, (1) that the ship-owners were ordinarily liable to pay for the 
damags to cargo occasioned by bad stowage or improper or insufticient 
: dunnage ; and their liability was not modified by the clause in the 

charter-party about stevedores, for the stevedores remained the agents 
and paid servants of the ship-owners for the purpose of discharging the 
duty of the ship-owners in loading the eargo ; 

Harris v, Besi Ryley & Co. (1), followed, 

(2) that the defendants were also liable for the shortage, notwith» 
standing the condition in the bills of lading, for as between the charter- 
ers and the ship-owners, the prevailing contract was the charter-party ; 

(3) that the plaintiffs were further entitled to the sweepings, under 
the specific provision made for them in the charter-party. 

SUIT to recover damages, - . 

On the r4th June 1913, the plaintiffs,: Haji Ajam Gulam 
Husain, chartered S. S. Abydos, a steamer.belonging to the 
efendants, the Bombay and Africa Steam Navigation 
any, Limited, for the carriage ofa cargo of rice in bags from 
to Bombay. The provisions of the charter-party material 
resent purpose were as follows :— 










God, perils of the sea, fire, barratry of the master and crew, 
es and robbers, arrests and restraints of princes, rulers and 
; and other accidents of navigation excepted; stranding, jettison, 
sion and collisions, bursting of boilers or machinery, breakage of shafts 
li losses and damages caused thereby are also excepted (even when 
oned by negligence, default or error in judgment of pilots, master 
' es ov other servants of the ship-owners). 
or A oa wae shall exempt the shipo wner's from liability to 
y 1 
ys S Da ggo occasioned by bad stowage, by improper or inguffci.- 
x ws ee the option of underletting part or the whole of the 
© i 
~ S we Ayto be delivered to the .charterers-at port of discharge, 
Sd eS Se wir to be responsible for any proved shortage, 
S AO io stevedores at loading port to be employed at current market 
oP Ov not exceeding owners’ contract rate. 
Yrmats and requisite dunnage to be provided by the steamer, 


(1) (1892) 68 L, T., 76. 
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Under the power reserved in that behalf in the charter-p 
the plaintiffs sub-let roughly one-fourth of the cargo-spac 
Gulam Mahomed Ajam. The plaintiffs shipped on board t 
steamer 3000 tons of rice. 

The plaintiffs named the stevedores at the port of loading 
who worked with the requisite dunnage supplied by the ship- 
owners, They also loaded the cargo. 

Bills of lading for the shipment were in due course issued to 
them and signed by the Master of the steamer. The express 
conditions stated there were as follows :— 


Any claim for short delivery of, or damage done to goods, and all claims 
whatsoever to be made in writing only and not orally, at the port of 
discharge and at no other port, within one month of date of steamer’s 
arrival at part of consignment. 


No claim for damage will be admitied unless notified in writing before the 
goods are removed, 


Among the exceptions set out in the bills of lading, were the 
following :— 


24. The company shall not be responsible for loss or damage of any kind 
which may result directly or indirectly from the above causes or any of 
them and the goods shall throughout be at the shipper’s or consignee’s 
risk, Delivery by the company of packages externally in good condition as 


received shall be conclusive evidence of delivery of full weight an 
contents, 


25. In case of the vessel being chartered, if any termor term 
charter-party is or are Ín conflict with those of this bill of lading, 
of the bill of lading shall prevail notwithstanding anything to t 
in the charter-party. 


28, The ship is not responsible for loss or damage caused h 
packing, torn, mended, ch>yZed, weak or fragile bags and baggi 
not for usual and reasonable wear and tear of packages, 

The steamer left Akyab on the znd of J uly 1913, 
arrived in Bombay on the 16th of the same month, I! 
the voyage she experienced heavy weather for two days 
encountered throughout average monsoon weather with south 
westerly swell. 

On the cargo being unloaded, it was found that 710 bags 
belonging to the plaintifis were damaged, the extent of the 
damage being valued at Rs. 3552. There was also a shortage of 
about 400 cwts. valued at Rs. 2400. The Sweepings collected 
amounted to about 575'cwts., which, when sold, realised abour 
Rs. 2000. 

The plaintiffs alleged.that the damage was caused by impro- 
per and insufficient dunnage and owing to the steamer not 
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0. C. J. intheir own vessel so as to ensure the safety of the vesse 
191g itself as well as that of the cargo; and their knowledge of the 
w~ conditions under which the voyage is likely to be performed 

Bomspay and the qualities of the carrying vessel, render them the best 

& Arrica and most competent judges both of the quality and the quantity 

of the dunnage and the manner in which it ought to be laid. 

Hast Ayoy There appears to me really to be no doubt at all in law upon 

emm this question and I have no hesitation in holding that on the 

2 fee J+ terms of this charter-party the employment of a stevedore 

named by the plaintiffs at Akyab has not in any way relieved 

the owners of the responsibility directly cast upon them by the 
Charter-party itself, 

It is to be noted that there is a clause in this charter-party 
which expressly lays it down that nothing herein contained, 
that is to say, in the foregoing parts of that article is to exempt 
the ship from liability for bad stowage or improper and 
insufficient dunnage. It is inconceivable, I think, that such 
a Clause should have been left in the charter-party had it been 
the intention of the parties to it to exempt the ship-owners 
from all liability in this respect under clause 20. And I take it 
that the effect of that clause goes no further than to authorise 
the plaintiffs to nominate stevedore, provided that that 
steyedore’s remuneration be at the market rate and does not 
exceed the owner’s contract rate... 

I will now deal with the charter-party on the footing of its 
being a document couched in ordinary language used in the 
ordinary sense and presumably meaning what it says. And, 
first, as to sweepings. Here the contract between the parties 
is contained ina single clause absolutely unqualified. The 
charterer is to have all the sweepings. Ithas been contended 
on behalf of the defendants that this is manifestly inequitable. 
In view of the charterer’s option to sub-let the whole or any 
part of the steamer, it might well have happened that they 
should have sub-let the whole of it, in which case it was argued, 
surely the sweepings should have been restored to the con- 
ignees and the plaintiffs could have nu possible equitable claim 
to them, I do not think that there iə any room for the intro- 
duction of supposed equitable considerations ona point so 
plain. Itis very easily to be understood why a term of this 
sort should find a place in the charter-party. The charterer 
guarantees a full freight to the ship-owner, and should he fail 
to secure it he will have to pay the ship-owner dead freight. 
It is a very profitable contract as a rule to the ship-owner, and 
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othing isso natural as that a businessman should throw in 
in one of his perquisites against such payments. For there is 
no doubt that in the absence of a charter-party, the ship owners 
would have been entitled to all sweepings, Here what they 
do is to surrender that perquisite to the shippers doubtless in 
consideration of being relieved from the trouble of finding 
cargo; and when we reflect upon the insignificant proportion 
ordinarily borne by the sweepings to the whole cargo, it will 
certainly seem to be a reasonable condition in the present case 
where [ think the sweepings amounted to more than usual, 
they came to just about four-seventh per cent. of the whole 
cargo. The total number of bags filled with sweepings is 328 
against some 56000; and those sweepings would naturally, in 
the ordinary course, be considerably depreciated in value. Here 
we find that they were actually sold for about Rs. 2000 roughly. 
So that I cannot see that there is anything inequitable, any- 
thing in the nature of that monstrous injustice which was 
alleged against this clause by the defendants’ learned counsel, 
if we give it its natural and ordinary meaning quite irrespective 
of any other clause in the charter-party. 1 cannot believe for 
a moment that the defendants’ first contention upon this point 
would be sustained in any Commercial Court. The next 
contention is that the sweepings, although by the charter-party 
unqualifiedly made the property of the charterers, were meant 
to be distributed proportionately between all the shippers. 
Thus, assuming that the charterers had sub-let four-fifths of the 
cargo-space and the sweepings here had been exactly what 
they were according to the defendants’ contention, the 
charterers would have only been entitled to one-fifth of the 328 
bags of the sweepings. But the charter-party says in the 
plainest possible language that all of them are to be delivered 
to them. I have entertained no doubt from the first but that 
the defendants exceeded their right in making themselves, the 
judge of the true mganing of this clause and in withholding 
from the plaintiffs what they considered to be the proportion 
of these sweepings or their money value and paying that over 
to the other consignee, Gulam Azum. In this connection I 
should mention that the freighter, Gulam Azum, claimed under 
the bills of lading since, of course, he has no right under the 
charter-party, for the shortage found proved in respect of his 
part of the cargo. This suit was brought in the Small Causes 
Court and I understand the defendants to say that they 
settled it. Atany rate they appear to have paid the plaint- 
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iffs there out of the sale-proceeds of the sweepings. And 
here too I should not omit to mention that the defendants 
offered to give the plaintiffs all the sweepings if the 
plaintiffs would indemnify them against claims on that 
account at the hands of other consignees, This the plaint- 
iffs very naturally, and, in my opinion, very rightly, refused 
to do. I do not find a word in the bills of lading entitling 
any of the consignees to the sweepings. They had no right 
whatever, In my view of the law and the law existing between 
the charterers and the ship-owners, to one ounce of these 
sweepings ; but under the bills of lading and under the common 
law they were certainly entitled to recover shortage if they 
could prove shortage against the ship-owners; and this is 
exactly what the only sub-freighter of this ship has done. 
The defendants thus having been obliged to pay to him the 
money equivalent of proved shortage on his bags, wanted to 
set against it a proportionate quantity of the sweepings and 
then merely hand over to the plaintiffs the balance. In my 
opinion, this was a totally unwarranted attitude. I have no 


. hesitation whatever in finding that the plaintiffs were entitled 


under the charter-party to all the sweepings. 

I come now to the connected point whether they are also 
entitled to proved shortage, and I think that it follows from 
what Ihave been just saying that they are. Shortage and 
sweepings are two totally different things. It is quite true, 
as Mr. Jinnah pointed out, that the shortage in this case 
corresponds almost exactly with the amount of the sweepings 
tendered by the defendants to the plaintiffs. But, in the first 
place, those were not all the sweepings and, therefore, the 
plaintiffs were not bound to accept them, and, in the second 
place, though the sweepings may have corresponded almost 
exactly in quantity with the shortage, it does not follow that 
they. were its equivalent in quality. And let us now look to 
such a case as I have suggested that the charterer had sub let 
four-fifths of the steamer. It remains as clear as ever that he 
will be entitled to all the sweepings on the ship. The other 
consignee would as clearly be entitled to claim shortage and 
would obtain it. In that character | cannot see why the 
charterer himself should not be entitled to the same benefit. 
It is expressly stipulated that he shall be. All proved 
shortage is to be made good by the ship-owner; and the 
attempt to set off against that the sweepings which are 
by an entirely separate and unqualified clause made over 
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made” ‘up the shortage by sweepings.” The answer is that ©. J, 
Aati is not the contract. i 1016 
It appears to us for that reason that the learned|Judge is ow 


7 and that the judgment of the Court below must Le affirm- Bousar 
ed and the appeal dismissed with costs. | & AFRICA 


Appeal dismissed. i 


Solicitors for appellants: Maiubhai, Jamietram, Madan & Co, Han Asuu 
Solicitors for respondents: Daphtary, Fareira & Dipan.. 
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THE SECRETARY ~ STATE FOR INDIA i 
1916 
GULAM RUSUL GYASUDIN KUWARI. "| ae 


January, 24. 





Civil Procedure Code (Act V of 1908), See. 80--Suet against Governmeni— 
Noticewf sut—Agent of Government threatening injury to Broperty— 
Suit instituted before expiry of two months from the date of the notice. 





The plaintiff gave a notice of svit to Government under s, bo of the 
Civil Procedure Code on ihe znd May 1912. In the meanwhile, the 
Mamlatdar threatened to demolish the property which was thé subject 
matter of the suit. The plaintiff; thereupon, filed the suit on 7 the 19th 
June 1912, praying for a declaration that a piece of land in front of 
his house belonged to him and fora perpetual injunction restraining the 
defendant from interfering with his enjoyment of it, Il was ‘objected 
that the suit was bad as having’ been brought within iwo 
the date of the notice :— 

Held, that the suiti, was not- barred by i 
Civil Procedure Code, 1908, as the pla 
institution of the svit owing to the t 


J 
non hs from 
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A. 0. J. in the case of Balvant Ramchandra v. Secretary of Stat 
1916 for Indial l: ES 
-n There remains only the third point taken on behalf of the N 

SECRETARY appellant by the learned Government Pleader, and that point 

oF StaTB turns upon s. ŝo of the Civil Procedure Code which requires a 
Gu: ay Plaintiff suing the Secretary of State to give two months’ 
Rusu. notice before the suit is instituted. The plaintiff gave the 

Batchelor J notice required on the end May rg1z. But, onthe rgth 
r " . . 

—— june 1912,i. e., before the expiry of the two months, he filed 
this present suit. At first sight, therefore, the suit would seem 
to be bad for want of due legal notice. But the plaintiff 
justifies his suit on the ground that during the currency of his 
notice he was compelled to precipitate the institution of his 
suit by reason of the fact that the defendant’s agent, the 
Mamlatdar, threatened to demolish the property which was 
the subject-matter of the suit. It is not denied in appeal that, 
asa matter of fact, the Mamlatdar did threaten this action. In 
that state of the facts ] think that the suit is not bad under 
s. 80. I agree with what was said in Secretary of State v. 
Kalekhan(?) to this extent that the words of s. 80 countenance 
no distinction based only on the class or character of the sut ot 
filed, when it is filed, as here, against the Secretary of State: 
But, in my judgment, the section is inapplicable on the present 
facts not by reason of the particular character of the suit, but 
by reason of circumstances which would equally apply to any 
kind of suit. For, following Mr. Justice Cunningham’s 
exposition of s. 424 of the Code of 1877 which corresponds 
with our present s. 80, I am of opinion, as I said in Vaginlay 
Chunilal v. The Official Assignee, Bombay(3), that the object 
of s. 80 isto enable the Secretary of State, who necessarily 
acts usually through agents, time and opportunity to reconsider 
his legal position when that position is challenged by persons 
alleging that some official order has been illegally made to 
their prejudice. 

If, then, that is the object of the section which in terms 
allows a private litigant to sue the Secretary of State for 
redress, it appears to me undesirable to extend the meaning 
and scope of the section so as to produce this result, that 
although a private person is empowered to sue the Secretary 
of State after two months’ notice, yet the Secretary of State’s 

(1) (4905) L. L, R. 29 Bom. 480, 488, (8)(1912) 1. L, R. 97-Bom, 243, 

489; 7-Bom, L.R. 497. 14 Bom, L, R, 1148. 

(2) (2912) I. L. R, 37 Mad 11% 
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Later on, accounts were made up between the parties; and it - A. ©. J. 
was found that the plaintiffs owed Rs. 13000 to the defendants. — 9) 
The plaintiffs, therefore, executed, on the ath August 1904, àa or 
deed of sale, whereby they sold twenty out of the ninety-two Narayan 
fields mortgaged, to the defendants for Rs. 13000. The material v. 
provisions of the deed were as follows — VIONEEHVAR 


The principal amount to ba paid to youin respect of the said mortgage- 
deed is Rs, 8000; the amount settled in respect of interest up to this time 
on the same is Rs. 3000 making in all Rs. 11000; amount of Rs 2000 settled 
in respect of the principal and inlerest of the promissory note for Rs. 1944- 

14-0, given in writing on the Gate the 26th of January 1904 in favour of your 

elder brother Ramakrishna by one Vishnu Hedge, the plaintiff No. 1, and the 

interest thereon for purposes of the debts incurred for the necessity of the 

family, so in all Rs. 13000 (thirteen thousand) ure due to you from onr 

family upto this date. It was not convenient io pay you this amount for 

the reasons mentioned above. Moreover, excessive interest isto be paid 

for the said debt and if by the reason of the inconvenience to pay it from 

the income of the family lands, the amount remains unpaid, it appeared 

that great loss might be caused to the family. So all of us who are 

members of the family considered (this matter) and though (decided) that 

we should sell some lands to you and redeom the remaining lands from the 

mortgage encumbrance and shonld include in this sale-deed all the dobta 

incurred by our family up to this time, in full satisfaction of our debts and 

that if in future any debtis required by the famity, and if itis rally 
_vequired. itis to he contracted hy Nos 1 and? out of us, who carry on 

vahivat of our family with the consent of all the remsiaing mambors of our 

family and that if any debt be inenrred by the ssid twn persons untass tt 

is proved that if was incurred for the family. that debt is not tr affect the 

tights of the share of other persons of the family We have entered into 
< ^ agreement as above and on informing you that we aro going to mako a 
‘sale to you for the amountof the said debt of Rs. 13900 (thirteen thousand ), 

you agreed to it and to the property mentioned below is sold to you (in 

respect of the said amount). 

We have sold you the right, title, interest that we (and) cur finily hive 
over the above-mentioned lands. Therefore, we shall got the Khata payiag 
the said assessment transferred to your namo. . Therefore, you should pay 
every year Government assessment from the December instalment of this 
year and expend as much money for inprovement on them as you please 
and enjoy them from generation to generation. 

Tf from this date upto twenty years between the beginning of July to 
the end of August we go on paying (every year) 650 (six hundred and 
fifty) rupees, or more than that amount out of the amount of sale, you 
should accept the same and shonld go on deducting a proportionate amount 
from the profits Rs. 417-8 (four hundred and twelve rupees and eitht 
annas ) in respect of the lands relating to this sale. If we and the momharaq 
of our family also pay the whole amount of sale in twenty years by one 
lump sum or (by amounts) as mentioned above you should deliver back the 
right of this sale to us and to the mombers of qur family, the cost having 
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between the parties conclusively prove that it was a sale-deed, A. ©. J. 
In 1899, thedefemdants had passed a mortgage-deed in favour 1916 

of plaintiffs for Rs. 8000. The rate of interest reserved was = 

8 per cent, and as many as ninety-two lands had been Naravaw 
mortgaged. The present sale-deed was passed in 1904 by the u 
same defendants for a consideration of Rs. 13000 made up of ae ee 
Rs, 11000 due under the previous mortgage-bond and Rs. 2000 

due under a promissory-note. The reason for the sale was 
stated to be that the family of the pj 
great loss by paying a heavy interes 
made them decide to sell twenty 
remaining seventy-two lands 
had the dicts 
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A. C.J. Sahai v. Bhagwan Din does not apply. There the right 
1916 of re-purchase was conceded to the vendors as a matter of 
~~ grace, Here we make it a condition to our conveyance—we 
NARAYAN ye, A Facts 
claim it by right. Again, in that case, the vendors were nof~_. 
Viewasaysr in possession of the land. Here we are in possession and have 
~~ been paying the assessment all along. The interest is paid in 
the guise of rent. The relation of creditor and debtor still 
ubsists; Our case is on all fours with the case of Kasturchand 
i 1e recitals in an ostensible sale-deed 
priate to a sale-deed. No ostensible 
suggest the payment of interest 
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as the plaintiffs alleged, was effected by this Exh, 25, so A, ©. J. 
that admittedly the suit must fail if it should be held that no 1916 


mortgage is created by this document. "e 
_—— The learned Judge below was of opinion that Exh. 25 Nasayay 
was in reality a mortgage, and the grounds of this opinion are V. 


stated by him in the following words: after referring to the VIGNESHV AR 


terms providing for the condition to repurchase the property Batchelor J. 
after the lapse of twenty years, the Judge says 7-- i 

‘But for the addition of these terms the deed (Exh, 25) would have 
been a sale. But with the addition of the terms the deed becomes a 
mortgage by conditional sale, because there is a condition in Exh, +5 that 
the sale should become vcid on payment of Rs, 12,cco by instalments or in 
a lump sum within twenty years (vide cl. (c) s. $8 of the ‘Tnansicr of 
Property Act). Under the circumstances it is not necessary to find out the 
indications which determine any transaction to be a mortgage.” 

But it seems to me clear that the question, whether Exh, 25 
effects a mortgage or a sale, is not.to be answered by mere 
reference to cl. (c) of s. 58 of the Transfer of Property Act. And, 
if I am not mistaken, to decide the point upon this view is to 
assume what is really in dispute. For, s.58 of the Transfer 
of Property Act defines what a mortgage is, and cl.(c) of the 
section describes one method of effecting a mortgage, viz, the 

~ Method of mortgaging by conditional sale. But the words of 
cl. (c) are to be read not in an isolated manner, but in reference 
to the first paragraph of the section, and when they are so read, 
it will be manifest that cl. (c) comes into play only when 
there is a mortgage as that term has been defined. Now from 
the definition itself there is no mortgage except where there 
is a transfer of an interest in specific immoyeable property for 
the purpose ol securing the payment of a debt, and the whole 
question inyolyed in this debate is, whether the Rs. 13,000, 
paid for the lands transferred by Exh. 25, was an out and 
out price paid for land sold or was a continuing debt secured 
by a transfer of the immoyeable property. To decide between 
these two theories we must look at the intentions of the 
parties as those intentions have been disclosed in the 
documents executed. As was said by Lord Chancellor Cranworth 
in Alderson v. White@): “In every such case the question is, 
what, upon a fair construction, is the meaning of the instru- 
ments.” Now the material passage in the principal 
instrument, Exh. 25, after referring to the execution 
of prior mortgages, recites that in all Rs. 13,000 are found due 


(1) (1858) 2 De G, & J. 97, 105, 
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A. ©. J. to the defendants by the plaintiffs at the date of the document. 
1916 Then the instrument continues :-— 


eyma “It was not convenient to pay you this amountt for the reagon ed 
NARAYAN above, Moreover excessive interest isto be paid fo eè said debt, and 
Ue if, by reason of the incovenicnce to pay it from he income of the family 
VIGNESHVAR jands, the amount remains unpaid, it appeareAl that great loss might be 
Luvs» g caused to the family. So all of fo a are members of the family 
= ~~~tdared this matter and deridudtr that we should sell some lands to you 
and redeem wiv zvmdéming lands from the mortgage encumbrance and 
should include in this sale-deed all the debts incurred by our family up to 

this time, in full satisfaction of our debts”, 






Now pausing there, it seems to me difficult to imagine 
language more clearly and unequivocally expressive of a sale 
as opposed to a mortgage. There is no ambiguity in the 
minds of the parties who themselves refer to the pre-existing 
mortgage andin contrast with it declare that they now effect 
a sale for the precise purpose of extinguishing the debt 
which had been secured by this mortgage. That is the 
contract which the parties in the plainest possible 
language have set their hands to, Is there anything in 
the rest of the case to indicate that this, the plain meaning 
of Exh. 25, is not the meaning which the parties intended 
and which the Court should now enforce? The sole circum- 
stance to which the respondents plaintiffs were able to point 
is the last passage occurring in Exh. 34, the permanent lease 
which the defendants gave to the plaintiffs onthe 6th August 
1904. By these words it is provided that “if we (the 
plaintiffs) pay any amount out of the amount in respect of the 
said sale-deed, we shall deduct rent in proportion to the 
amount paid thus and go on paying the remaining rent.” It 
may be that if there were in the case any substantial con- 
sideration in plaintiffs’ favour, the Court might see its way 
to draw an inference in their favour from this provision. But 
when all the circumstances are considered, it appears to me 
that this provision carries the case no further than it is carried 
by the condition that it shall be open to the plaintiffs at any 

> time within twenty years to repurchase the land by payment 
of the price either in a lump sum or in instalments. Clearly, 
however, the mere giving of an option to the plaintiffs to 
repurchase the land does not ol itself operate to create a 
mortgage. And when attention is paid to other circumstances 
appearing on the record, the theory of a mortgage must be 
set aside. Admittedly when Exh. 25 was executed, the 
defendants already had a mortgage on the lands transferred by 


et, 


a ar 
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Exhibit 25. Since that mortgage the debt due to them A. C. J. 
had increased from Rs, 8,900 to Rs, 13,000, And yetifthe -916 
plaintiffs’ case is right, the creditor is content to take onlya =~ 
further mortgage on the twenty lands transferred by Exhibit Nararan 
25 and give up the security which under the pre-existing y v. 
mortgage he already had on seventy-two other lands belonging AS 
to the debtors, Batchelor J. 
Moreover the documents make no provision for the payment ——__ 
of interest. Itis said that the Rs. 412 reserved as annual rent 
under Exh. 34 may properly be regarded as interest running 
on the Rs, 13,000, But even that theory does not assist the 
plaintiffs. For, upon that footing the creditor is content to 
receive only interest at the unusual and unusually low rate of 
34 per cent. whereas his earlier mortgage gave him interest at 
8 per cent. There is no provisionin the documents for the 
taking of any accounts, although the documents provide that 
the purchasers may spend any sum they like on improving the 
property. The documents lay down that in the event of 
repurchase by the plaintiffs, the costs of this repurchase are 
to be borne half and half between the plaintiffs and the 
defendants, and it seems to me extremely unlikely that if this 
transaction were in truth a mortgage, the mortgagee would 
consent to bear half the expenses of the reconveyance. 
I notee, lastly, that it is not suggested that the Rs. 13,000, 
the consideration of Exh. 25, is nota fair price for the lands 
conveyed by that instrument. 
On the whole, therefore, though I have not overlooked the 
general considerations to which I referred in Kasturchand v, 
Jakhla Padia ©), i am of opinion that in this particular case 
upon these particular documents it is impossible to avoid the 
conclusion that the transaction must be accepted as being in 
reality that which in the plainest language both parties 
declared it to be, viz, a transaction of sale with an option to 
the plaintiffs to repurchase. 
On these grounds, in my opinion, the appeal must be 
allowed and the plaintiffs’ suit must be dismissed with costs 
throughout. 


SHAH J.—I am of the same opinion, 
Appeal allowed. 


ae a ii ee 


(2) (21925) 17 Bom, L, R. 934. 
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Before Mr. Justice Batchelor and Ar, Justice Shah. 
DATTATRAYA SAKHARAM DEVLI 


U. 
GOVIND SAMBHAJI KULKARNI# 


Hindu law— Adeption~Propéity of the natural father vested exclusively in 
the adopled son before adopticu— Adoption divests the property, í 


3 Under Hindu law, a boy givenin adoption loses after adoption all 


ihe rights which he may have acquircd to the property cf his natural 
father, inclusive of the right to property which has become exclusively 
yested in him before-the date of his adoption, 

Sri Rajoh Venkata Nua:asimha Appa Row vy, Sri Rajah Rangayya 
Appa How (1), dissented from. 


SUIT to recover possession of property. 

The property in dispute belonged originally to one Mahadev, 
who was separated from his brother Sambhaji in estate. 
Mahadev died leaving him surviving his wife Parvatibai, a son 
Ramchandra and three daughters. Shortly after Mahadey’s 
death, Parvatibai gave Ramchandra in adoption. 

Nearly twenty years after the adoption,Parvatibai mortgaged 
Mahadev’s estate to Dattatraya (plaintiff). l 

The plaintiff sued to -recover possession of the `praperty. 
The claim was resisted by Sambhaji’s sons (defendants Nos. r 
and 2), on the ground that Parvatibai had no right to execute 
the mortgage. It was contended by Parvatibai’s daughter that 
the mortgage was validly executed. 

The lower Courts held, following the case of Sri Rajah 
Venkata Narasimha Appa Row v. Sri Rajah Rangayya Appa 
Row ©, that Ramchandra was not, on his adoption, divested 
of the property already vested in him ; that Parvatibai did not 
succeed to it as mother and heir; and that, therefore, she could 
convey no interest to the plaintiff by the mortgage. The suit 
was dismissed. 

The plaintiff appealed to the High Court. 


A. G. Desai and S. F. Abhyankar , for the appellant, —On 
Ramchandra’s adoption, all his rights to the property of his 
natural father which devolved on him came to an end The 


fromthe decision of V. G. Kaduskar, the decree passed by K, G. Tilak, 
Additional First Class Subordinate Subordinate Judge at Devgad, in 
A, P., at Ratnagiri, in Civil Suit No, 535 of 1909, 
(1) (2905) I, L, R. 29 Mad. 437, 
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verse in Adhyaya IX, verse 142, Manu, clearly shows that the A. 0. J. 
adopted boy loses the gotra and the viktha of his natural 1916 
father, The verse must be construed according to the spirit of =~ 
Hindu law: vide also the Dattaka Chandrika; Stokes’ Hindu DATTATRAYA 
Law, p. 640, and the Dattaka Mimamsa, Stokes, p. 599. The dorm 
. . ‘ . . D 

construction placed on the verse in Sri Rajah Venkata Narsimha sm 
Appa Row v. Sri Rajah Rangayya Appa Row(*) is not proper. 
There is nothing to show that the verse applies only to claims 
arising after adoption. The decision in Behari Lal Lahav. Kailas 
Chunder Laha(2), is a decision under the Dayabhaga and cannot 
be applied-te-the present case. The other texts of Hindu law, 
cited above, do not lead to the conclusion arrived at by the 
learned Judges who decided it. A reference may be made to 
the case of Birbhadra Rath v. Kalpataru Panda(2), and it will 
be seen that the decision supports my contention. 

The proper view of law willbe that adoption operates as 
the civildeath of the person adopted in his natural family and 
as are-birth in his-adoptive family. The interest acquired by 
the person adopted accrues to him in the character of a 
member of the family and when that character is lost by 
adoption, the interest also ceases: vide Sarkar’s Hindu Law, 
pp. 119-120, 2nd Edn. 


5E B. Shingne, for the respondent.—-Adoption does not sever 
the tie ofblood in the natural family for all purposes. An 
adopted son has to observe mourning for the loss of his natural 
parents. He has to observe some restrictions as to marriage 
with a girl from his natural family. Itis also clear from the 
passage in the Dattaka Chandrika referred to on behalf of the 
appellant that the idea of rebirth in the new family-is only par- 
tially given effect to, for it is expressly provided that the initia. 
tory rites which the boy has undergone in his natural family are 
not to be cancelled and performed afresh in his adoptive family. 
This shows that there is no idea of death or re-birth. There 
is only one continuous existence, 

The verses from Manu cited on behalf of the appellant should 
be confined to cases of inheritance and claims arising some 
time after the adoption but should not be applied to determine 
the effect of adoption on the property already inherited prior 
to adoption. Having regard to the mode of living existing in 
ancient times, there was no reason to provide for a case of the 

ype now before the Court. 


(1) (1905) I, L. R. 29 Mad, 437, (3) (1905) 1 C. L, J. 988, «© 
(2) &896) 1 O., W. N. 121. 
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There is nothing in the above texts of Hindu law cited on 
behalf of the appellants or in any other text which necessarily 
carries with it the idea that the adopted son is divested of 


Dartatraya property which is his own at the date of adoption. 


i Y, 
GOVIND 


Property vested cannot be divested by any act or incapacity 
which before succession would have formed a ground for 
exclusion from inheritance, e. g., a widow does not forfeit her 
estate Inherited by her on her husband’s death, in case she 
becomes unchaste after the vesting of the estate in her: 
Moniram Kolita v. Kerri Kolitani®), 


SHAH J.—The facts, which have given rise to this second 
appeal, are briefly these: One Mahadev and his brother 
Shambhaji were divided in interest. Mahadev died more than 
twenty years ago, leaving a widow Parvatibai, a son Ram- 
chandra, and daughters. After Mahadev’s death Ramchandra 
was given in adoption to a different family at Gwalior. 
The properties in suit, which were originally assigned to the 
share of Mahadev, and which were vested in Ramchandra 
alone after Mahadev’s death, were mortgaged by Parvatibai in 
t909 to one Dattatraya, long after Ramchandra’s adoption. 
Dattatraya filed the present suit in the Court of the Second 
Class Subordinate Judge at Devgad to enforce his mortgage, to 
recover possession and to obtain an injunction. It was filed 
against Shambhaji’s sons, who were defendants 1 and 2, and 
Parvatibai represented by her heirs and daughters as defendant 3. 
Defendants 1 and 2 contested the plaintiff’s claim, and urged, 
among other things, that the property being vested in Ram- 
chandra at the time of his adoption remained vested in him 
even after he was given in adoption, and that Parvatibai had 
no right to mortgage the property, as Ramchandra was alive. 

The trial Court as well as the lower appellate Court have 
allowed this contention with the result that the plaintiff’s suit 
is dismissed with costs. 

Mr. Desai for the appellant (plaintiff) has questioned the 
correctness of this view, and has urged in support of the appeal 
that on Ramchandra’s adoption, all his rights to the property 
of his natural father which devolved on him on his father’s 
death, came to an end, that his connection with thevfamily of 
his birth ceased, and that Parvatibai inherited the property as 
the next heir of Ramchandra or Mahadev, when Ramchandra 
was given away in adoption. The question of law that arises 


ery dere A iy 


(3) (2880) L L, R. 5 Cal. 776, 788; D, 7 1, A, 115, 159 
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is whether or not according to Hindu law aboy givenin A. C.J. 
adoption loses after adoption all his rights which he may have 49ig 
acquired to the property of his natural father before the date -~ 
of the adoption. The parties are governed by the Mitakshara; Darrarzara 
and it is conceded, indeed it seems to me to be indisputable, Va 
that if 4 boy is given in adoption during his father’s life-time, Goyinn 
he would lose all the rights to the property of his natural Shak J. 
father, even though he may have, as under the Mitakshara 
law he would have, a vested interest in that property from the 
date ofhis birth. That is, in the present case, if Ramchandra 
had been given in adoption during Mahadev’s life-time he 
would have lost all vested interest in the property in dispute, 
and it would have devolved on Parvatibai on Mahadev’s death. 
The point is, therefore, limited to a case, in which the property 
has become exclusively vested in the boy before the date of his 
adoption. ° 

This is apparently.a point of first impression so far as this 
Presidency is concerned; and apart from certain decisions of 
other High Courts to which 1 shall refer later, the point does 
not appear to me to present any difficulty. The text of Manu 
(Adhyaya IX, verse No. 142) bearing on this point is clear. It 
is translated in Vol. XXV of the “Sacred Books of the East ” 
at p. 355 as follows :—“ An adopted son shall never take the 
family (name) and the estate of his natural father; the funeral 
cake follows the family (name) and the eslate, the funeral 
offerings of him who gives (his son in adoption) cease (as far as 
that son is concerned. )” 


There are two readings of this verse; in the one which is 
adopted in the different modern editions of the Manusmriti 
(such as the Nirnaya-Sagar Press edition and the Manava- 
Dharma Sastra edited by Mr. Mandlik) the words Aaret (atq) 


and Avachit (aad) are used, whereas in the other, which is 
adopted by Vijnyanes’wara and Nilkantha in quoting the verse 
In the Mitakshara and the Vyavahara Mayukha, the words 
used instead are bhayet (qaq) and sutek (Ga +) respectively. 


İn my opinion ıt makes no difference in the result whichever 
reading be adopted. Mr. Shingne has, however, relied upon 
the second reading as favouring his contention. If it were 
necessary to make a choice between the two readings, I should 


_ certainly prefer the reading adopted in all the modern editions 


of the Manusmrit: to that adopted by Vijnyanes’wara and 
Nilkantha in quoting the verse. 
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A. C. J. The meaning of the verse is clear. The son given in adoption 
1916 ÍS notto take the gotra or the riktha of his natural father. 
=~ His dissociation from the family (gotra) as well as the estate 

Dattatraya is insisted upon in unequivocal terms. There is no room for 

G ue the distinction sought to be made by Mr. Shingne that the 

OVIND ete l Ove: 

prohibition against taking is confined to the inheritance after 
the adoption, and does not extend to what is already inherited 
before the adoption. The text generally prohibits the taking 
by the adopted son and does not restrict the taking to that 
which would devolve on him.after the adoption. It lays down 
that the adopted son shall never take or claim the estate of his 
natural father. The words are wide enough to include the estate 
vested in him at the time of adoption, provided it is the estate 
of his natural father. In my opinion the text should be so 
read as to give effect to the fundamental idea underlying an 
adoption, viz., that the boy given in adoption gives up the 
natural family and everything connected with the family and 
takes his place in the adoptive family, as if he had been born 
there, as far as possible. 

It was urged by Mr. Shingue that there was no provision 
in the text as to divesting an estate once vested in a person, 
and that ths person leaving the family of his birth cannot be 
divested of property exclusively vested in him before adoption. . 
But this argument ignores the ‚essential idea of an adoption. 
There is a change in the position of the boy, and this divesting 
of the estate of the natural father is an incident, and, in 
my opinion, a necessary incident, of that change. The boy 
given in adoption gives up the rights, which may be 
vested in him by birth, tote property of his natural father, 
if the adoption takes place in his father’s life-time, To that 
extent the rights vested in aim are divested after adoption, 
If the divesting of a vested interest so far is to be allowed, I 
do not see any dilliculty in holding that even if the estate of 
the natural father be wholly vested in the boy before adoption, 
he is divested of it when he is given in adoption. It seems to 
me that there is nothing repugnant to Hindu law in thus 
insisting upon what is a necessary incident of an adoption 

and in preventing an adopted son from taking away with him 

to his adoptive family the property, which may have devolved 
upon him in the family of his birth. The divesting of vested 
estates is by no means an uncommon incident of adoptions 
under certain circumstances, and seems to me tobe quite--. 
consistent with the Hindu law, 


Shah J. 


a 


a 
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It has been urged by Mr. Shingne” that if the adopted boy A. C. d. 
can take his self-acquired property with him and is under no  4ygi¢ 
obligation to leave itin the family of his birth, there is no man 
reason why he should be treated differeńtly with reference to DATTATRAYA 
the property, which has vested in him exclusively on the death 
of his father before the adoption. But this argument ignores ~“__ 
the difference between his self-acquired property and the estate Shah J. 
which has become vested in him exclusively on his father’s 7 
death. In one‘case the property is his own, and in the other ‘ 
it is the property of his natural father. The text of Manu 
refers to the estate of the natural father, and the mere fact that 
he is dead at the time of adoption and that it has become the . 
property of his son at the time does not change the character 
of the property for the purposes of the rule laid down by the 
text, and it cannot be treated as his self-acquired property. 

This conclusion is in consonance with the Mitakshara and 
the: Vyavahara Mayukha, wherein the text of Manu is referred 
to with approval: see Mitakshara, Chap. I, Sec, XI, para 32 in 
Stokes’ Hindu Law Books, at pp. 422-423, and Mandlik’s 
Hindu Law, p. 59. I quite recognise, as pointed out by Mr. 

Shinfé ¢ that in neither of these works is the case, such as we 

have *Y°° specifically provided for. But neither the Smriti. 

writers È ' he commentators contemplated the case ofan only è 
son being’ piven in adoption after his father’s death, and 
naturally did not advert to sucha case, But a general rule is 
laid down, which is comprehensive enought to include the 
present case, 

I do not desire to place any great reliance upon the Dattaka 
Mimansa and the Dattaka Chandrika; but my conclusion is 
consistent with the view taken of Manu’s verse in both these 
works : see Stokes’ Hindu Law Books, at pp. 599 and 640, 

It is necessary to note briefly the decisions, in which a 
contrary view is taken, and which have enabled Mr. Shingne 
to raise the various contentions already dealt with. The 
case of Behari Lal Laha v. Kailas Chunder Laha © isa 
decision under the Dayabhaga law, and the text of Manu has 
not been referred to in the. judgment. Besides a different 
view is taken by at least one of the learned Judges who 
decided the case of Birbhadra Rath v. Kalpataru. Panda (3). 
I am unable, therefore, to accept this decision as a guide in 
deciding the present case under the Mitakshara..I desire to 


GOVIND 





— a a m i a a a a y i a Aae n a 








(1) (2896) 1 O. W.N, 171, (2) (1905)1 O. L, J. 388, 400, 
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A, C.J. point out with reference to the passage quoted by Ameer Ali 
1916 J. in Behari Lal’s case from the well known case of Mussumat 
p} =~~ Bhoobun Moyee Debiav. Ram Kishore Achar; Chowdhry@) 
DaiTaTRaYAthat it has no bearing on:the present question. Their Lord: 
V, ships of the Privy Council point out that by the mere gift of a 
GoyJED power of adoption to a widow the estate of the heir ofa 
Shah J: deceased son vested in fessessicn canrot be defeated and 
oe devested. Put here we are concerned with the effect of 
adoption on the property vested in the Fey given in adepticn 
at the time, and which crigirally formed yait cf the cstate cf 
his natural. father. With reference to it we have a text cf 
Manu, which has been referred to in the Mitakshara ard 
the Vyavahara Mayukha and which has to be construed 
and an intelligible principle underlyirg it, which has to te 
considered and applied. I feel quite clear that the observa- 
tions in Bhoobun Moyee’s case do not touch the present point. 
The decision ‘of the Madras High Court in Sri Rajah Venkata 
Narasimha Appa Row v. Sri Rajah Rangayya: Appa Row(?) is 
directly in point and undoubtedly conflicts with the view I take 
of the Hindu law on this point. I have already stated some of the 
reasons for not adopting the view, which has found fayour 
with the Madras High Court, in dealing with Mr. Shin, % 
contentions. I need hardly add that I have ~#:°4,% 

à : Ae ee 
the judgment with care ‘and respect, to which < %,- 
doubtedly entitled, but unfortunately I am unable 
agree with it, and it is plainly my duty to give effect 
to my view, as the decision is not binding upon this 
Court. It is clear from the judgment that the learned Judges 
were influenced by the decision in Bekari Lal Laha’s case and 
that they did not consider the texts to be explicit enough to 
require them to dissent from that view. As regards the 
observations of the Privy Council quoted and relied upon at 
p. 450 of the report, I do not think that they bear upon the 
present point. The general rule stated by their Lordships of 
the Privy Council must be taken with reference to the point, 
which had to be considered and decided in the case: see 
Moniiam Kolita v. Keri Kolitani(3). Its application in the 
Madras case seems to me to be far-fetched. Here we have to 
consider the case of an adoption, and a particular text bearing 
upon the point arising in the case, 





(3) (1865) 10 M. T,-A.'279, (3) (1880) L. R. 7 I. A. 115, 153; 
(2) (1905) IL R. 29 Mad, 437, 452, 1, L, R, 5$ Cal. 776, 788. 
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On all these grounds it seems to me that the lower Courts A.C. J, 
are wrong in holding that the property in suit is still vested in 
Ramchandra. On his adoption, the property went to the next w= 
heir inthe family of his birth and therefore Parvatibal was Darratrira 
competent to mortgage it. In this case it is not necessary to v. 
consider whether on Ramchandra’s adoption the property Govinp 
would go to his heirs or to his father’s heirs, as in any view of Shak J. 
the matter Parvatibai would be the next heir. ii 

It is satisfactory to find that this decision avoids the obvious 
anomaly of allowing defendants: and 2, who belong to the 
natural family of Ramchandra and who are more distant 
relations than Parvatibai, to hold the property to the exclusion 
of the next heir (Parvatibai) on the footing that the property 
still belongs to Raimchandra, who has left their family. 

The result, therefore, is that the decree of the lower appellate 
Court is set aside, and the suit remanded to the trial Court for 


disposal on the merits. All costs up to date to be costs in the 
suit. 


1916 


BATCHELOR J.—I am of the same opinion, 

With great respect to the learned Judges who decided the 
ase in S7: Rajah Venkata Narasimha Appa Row v. Sri Rajah 
ayya Appa Row), I am unable to doubt that the texts are 
wc-of the appellant’s contention; and on the question of 
part from the texts, I see no difficulty in holding that 
‘hich vested in A as being the son of B becomes 
ae ested when A ceases to bear that character. 









Decree set aside: suit remanded, 


(2) 905) L Le R, 29 Mad, 487, 
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CRIMINAL APPELLATE, 





Before Mr, Justice Batchelor and Ilr, Justice Shah, 


sian EMPEROR 
January 13 Ue 


GOVIND BALVANT LAGHATE,*: 


Criminal Procedure Code (Act V of 1898), Sees. 494, 342 (4), 342-— Public 
Prosecutor specially appointed Power lo withdraw ficm the piosicution 
of an accused im} leaded into the case subscquently—' Accused’, meaning 
of~ Accused agarust whom picscculion is withdiawn ean be examined as a 
witness for the proseeution—Andacement Hered by the prosecution to the 
weiness—evidence is admissible though ws eredil is offected~ Accomplice 
evidence-- Co:r0bu. ation, how far material, 


Two persons G and N were charged joinily for cfferces purishakle 
under s. 161 of the Iudian Penul Code, in two cases, known ¢s horse case 
and yndi casc. The prosecution was conducted by two lawyers specially 
appointed by Government as Public Prosecutors, At the commencement 
of the trial, tho two cases wore ordered to be tried separately at the 

> ipstanco of the prosecution. The trial of the horse case was taken 
up first. ‘Lhe 4 ublic Prosecutor w ithdrew frcm the prosecution of N in 
the horse case, and examined N as a witness for the presecution on tl 
6éthand 15th July 1915. On the 17th idem, he withdrew from the pr 
tion of N iu the kunai case also, ard N was further cross-exa 
the horse care cn the goth Jely ard the znd August 1915, 
ended inthe conviction of G. On Q's appeal, it was conte 
nw tharaw al trom the prosecution of N was not valid , Was 
accordingly an incompctent witness, as no oath could be administered 
to him under s. 342, ol 4 of the Criminal Procedure Code; and that N's 
testimony was tainted {ur he was given an inducement by responsible 
authorities that unless he told what the Crown believed to be the truth, 
he was liable to be prosecuted in the Aundi case i=- 

Leld, G) that the aj peluiment of the Public Prosecutor having 
been tur tho whole case, if was competent to him to withdraw from 
the proseculion of N who was implicated into the case subsequent to 
the appointment. 









(2) hat N could nol be regarded as “accused” within the meaning 
of cl, 4 of s. 342 of the Criminal Procedure Code, for the term referred 
to the accused then under trial and examination by the Court, 


Held, by Butehelor J., that N’s testimony was admissible, s. 348 of the 
Crimina: Procedure Code having no application, the inducement 
offered to N being offered tlo him not as an accused in the kundi case 


-_ * mm - 
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* Crimini] Appeal No. 474 cf al District Magistrate of Ahmed- 

1925, from conv iclion and sentence nagar, 

passed by J. H, Garrett, Addition- 


~- 
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but as a witness in the horse case; though the credit to be attached to A ‘On. J 
the testimony was diminished. 


Held, by Shah J., without expressing any opinion as to the appli- 1916 


cability of s. 343 and assuming that the section was applicable, that the a 
admissibility of N’s evidence as a witness in thd borse case was nol in EMPEROR 
any way affected, we 


Per Batchelor J.—* An accompliceis asuspect witness. whose et idence ae ae 
must bereceived with great caution and should be materially corroborat- TAGHATN 
ed before it is accepted. But the scales must be held even; for, while it ae 
is essential that accused persons should be protected from cunviction on 
the mere evidence of an untrustworthy accomplice, it ig also important, 
that the requirements of the Legislature in this respect should not ba 
so exaggerated by the Courts as to offer a practical guarantee of 
immunity to persons guilty of grave offences which are in their very 
nature difficult of detection, When all legal precautions have been 
taken and all relevant considerations duly weighed, there remains the 
plain question whether the Judge or Magistrate docs or does not believe 
the particular accomplico. That is a question which it is the Judge's 
or Magistrate’s duty to answer. If after al] cautions have been observe 
ed, the Judge or Magistrate is convinced that the accomplice’s evidence 
is true, it is his duty to say so and to give effect to his mental! convic- 
tion, This process is in direct conformity withthe definition of the 
word ‘proved’ given in the Indian Evidereo Act.” 

Per Shah J.— It would be proper and necessary to insist upon 
corroboration in respect of al) material particwars connecied with the 
Story of the prosecution (as evolved by the accomplice witness N). I 
should certainly hesitate to rely on such a witness on points cn which 
he may ‘not be independently corroborated and which might affect the 
accusee 


THE accused was a Subordinate Judge of the First Class in 
the Bombay Judicial Service. He was charged with offences 
of taking bribes punishable under s. 161 of the Indian Penal 
Code. The offences charged were compendiously described as 
(1) the horse case and (2) the hundi case, 

The facts relative to the horse case were that one Ram- 
bhabai had filed a suit against Mirabai, in the Court of the 
Subordinate Judge of the First Class at Ahmednagar, to 
recover possession of a house valued at Rs, 608. Later on, 
Mirabai had filed another suit against Rambhabai, in the same 
Court, to recover Rs. 16,605. When the accused was trans. 
ferred to Ahmednagar, Mirabai’s brother Narayandas Kanhaya-. 
lal, saw him in connection with the cases of Mirabai. 


G 


Narayandas met the accused at Nasik, when the accused 
asked for a horse. Narayandas purchased a horse for Rs. 245 
and sent it to the accused who had by then gone to Ahmedna- 
gar, 
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Next, Narayandas and the accused arranged for a trip to. 
Bombay. They travelled together and stayed at the Bombay 
shop of Narayandas. Narayandas bore the expenses of the 
trip and gave to the accused two hundis, one for Rs. 55 and 
the other for Rs. 50, which formed the subject-matter of the 
second charge against the accused. 

After three months, those two persons made another trip to 
Bombay, where Narayandas, on being asked by the accused, 
promised to make an annual grant of Rs. 300 to the accused’s 
temple of Rama at Poona.‘ 

The accused then decided a preliminary issue in Mirabai’s 
suit in her favour; but eventually the suit was compromised. 

On the 13th February 1915, the Government of Bombay 
sanctioned the prosecution of the accused for an offence under 
s. 161 of the Indian Penal Code. A formal complaint against 
the accused was lodged onthe rgth idem, charging him for 
accepting bribes of the horse and the two undis. On the ryth 
May, the Government appointed Mr. H. C. Coyajee and Khan 
Bahadur S. C. Davar, or either or both of them “to conduct 
the prosecution of the accused.”’ A supplemental complaint 
against Narayandas was lodged on the 17th June, charging him 
with having abetted the accused in the aforesaid offences, . 

The trial commenced on the 5th July r915, before a poet 
Magistrate specially appointed by Governmen ~ Khan 
Bahadur S. C. Davar applied to have the trials of “Me two 
cases—the horse case and the hundi case—separately " The trials 
were accordingly separated; and the horse case -”#8 taken up 
first. The Public Prosecutor next applied to v- tndraw from the 
prosecution of Narayandas in the hore- Case. The Magis- 
trate allowed the withdrawal and ““lscharged Narayandas 
under s. 494 (a) of the Criminal. *Tocedure Code, 

Narayandas was then e~~#Hined as a witness for the prose- 
cution. Before goins “9 Court, he had received an assurance 


_feany th. ido Magistrate that he would be given a “pardon” 


in the Aundi case if he spoke the truth. He was examined- 
in-chief on the 6th July; and his cross-examination occupied 
the 8th and oth July. On the 15th July, his re-examination 
was concluded. Narayandas was discharged in the Aundi case 
on the 17th idem. After charges were framed against the 
accused, Narayandas was further cross-examined on the goth 
July and the 2nd August. 

Objections were taken to the admissibility of Narayandas’ 
evidence. But they were overruled by the trying: Magistrate 


ə 
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who held that Narayandas was not “an accused” within the 
meaning of s. 342 of the Criminal Procedure Code and was 
therefore cotspetent to testify. The Magistrate further held 
that Narayandas was not unworthy of credit solely on the 
ground that he was an accomplice. He came to the conclusion 
that Narayandas was a witness of truth, and corroborated in 
material particulars by other evidence in the case. 

The accused was accordingly convicted of the offence charged 
and sentenced to suffer rigorous imprisonment for one year 
and to pay a fine of Rs. 1000. 

The accused appealed. 


Velinkar, with D. A. Khare and G. K. Chiiale, for the 
accused. 

Coyajee, with S$. S. Patkar (Government Pleader}, for the 
Crown. 


BATCHELOR J.—The arguments in this appeal have occupied 

us for more than three days. But so far from thinking that any 
part of that time was wasted, I am of opinion that the Court 
is indebted to the learned Counsel on both sides for the 
‘assistance which they have afforded us by their able and 
thorough-going arguments. Ina case of this importance it is a 
matter \of much satisfaction to feel sure that no point which 
could possibly be urged in the appellant’s favour has passed 
unnoticed,’ 

The appellant is one Govind Balwant Laghate who, up to 
the time of his suspension in view of this prosecution, belonged 
to that excellent and deserving body of public servants, the 
Subordinate Judges. In that body he helda distinguished 
position, being a Subordinate Judge of the First Class and 
drawing a substantial salary of Rs. 800 a month—a salary 
which, unless his mode of life was very extravagant, must have 
been more than sufficient for his needs, He has now. been 
convicted of being a corrupt Judge. In more technical language 
he has been convicted under s. 161 of the Indian Penal Code of 
receiving an illegal gratification, that is to say, a bribe, in 
respect of the discharge of the duties of his office as Judge. 
According to the case for the Crown the bribe took the form of 
the gift of a horse, which was presented to the appellant 
as a bribe by the witness, Narayandas Kanhayalal, whose 
adoptive sister Mirabai had at the material times an important 
suit pending in the appellant's -sCourt, Amidst much con- 
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troversy there is one point upon which both sides seem agreed 
and it is convenient to notice itnow. I mean the patient and 
careful trial which the appellant had in the Court of the 
learned trying Magistrate, and the lucid and exhaustive judg- 
ment in which that Magistrate has discussed fully every point 
raised in argument and every material passage of the evidence 
on the record. In my opinion, if the merits of this case can 
be arrived at, and especially, if the evidence of Narayandas 
Kanhayalal can be fairly considered, this appeal is hopeless. 
Whether because that was recognized by the appellant and 
his legal advisers or for some other reason unknown to me, it 
is the fact that the defence largely, if not mainly, was based 
on preliminary points of technical objection. I call them 
technical, because their object, either confessedly or manifest- 
ly, was to stave off a co sideration of the merits of the case. 
Speaking for myself, I should have thought that a Judge 
accused—and, as he asserts, falsely accused—of corruption 
would have welcomed an opportunity of meeting that 
accusation on its merits ina criminal Court, where the onus 
of proof was entirely on h's accusers, That, however, is not 
the course which this appellant has elected to adopt. The 
course which he has adopted is a course perfectly open to him, 
But I will say candidly for myself that unless forced by law 
toa different view, | should be slow to allow in sucha case 
as this any technical objection to stand between this Court 
and the decision of the important question whether this 
appellant has or has not been proved to be corrupt. 


Now there were many points of technical objection raised 
in the Court of the learned Magistrate. Most of them have 
been abandoned, as I think wisely abandoned, in this Court. 
There remain, however, two which, since they were presséd 
by Mr. Velinkar, must be considered and decided by us. 


Both these points arise upon the same set of facts which may 
be explained as follows :— 


The Government by Exh. 3 on the record sanctioned the pro- 
secution of the appellant under s. 161 of the Indian Pena] Code 
or such other section as might be found applicable. By the 
order Exh, 7, Government appointed Mr. H.C. Coyajee and Khan 
Bahadur S. C. Davar, or either or both of them, to conduct this 
prosecution. In a schedule affixed to that order are set out 
the charges upon which the trial was to proceed, and the first 
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of those charges as appearing in the schedule referred to the 
appellant’s receipt of two distinct bribes, viz., the horse with 
which we are cccupied in the present appeal, and two hundis 
for Rs. 55 and Rs. 50 with which this appeal is not concerned. 
At the trial the learned Magistrate, wisely as I think, decided 
that these two charges should be tried separately, and the case 
which he first took up was that in which the present appeal 
was lodged. The trial in this present case began on the 5th 
July and the evidence of Narayandas Kanhayalal began on 
the 6th July. Prior to that date Narayandas Kanhayalal 
equally with the present appellant had been an accused in 
respect of these offences of bribery. But, on the 6th July, 
Narayandas was a witness and was not an accused in respect 
of the offence of bribery in regard‘to this horse. He still, 
however, remained an accused person in regard to the bribery 
connected with the two hundis, and in that case he was not 
discharged from the position of an accused until the 17th July. 
I agree with Mr. Velinkar’s contention that when Narayandas 
Kanhayalal began his evidence as a witness on the 6th July, 
there had been given to him by the responsible authorities an 
impression or understanding that unless he told in this present 
-case that which the Crown believed to be the truth, he was 
liable to be prosecuted on the charge connected with the 
hundis. In this state of the facts Mr. Velinkar urges that 
there has‘been by the Magistrate a violation of s. 342, cl. 
4, of the Criminal Procedure Code, inasmuch as, according to 
the argument, Narayandas Kanhayalal still occupied the 
position of an accused, so that no oath could be legally 
administered to him. That argument is admittedly basea on 
the contention that Mr, Davar, who by the orders of Govern: 
ment was conducting the case for the prosecution, had no 
authority to withdraw from the prosecution as against 
Narayandas Kanhayalal. The argument is that Mr. Davar’s 
authority was limited to the prosecution of the present 
appellant, that consequently he had no authority to withdraw 
the case as against Narayandas Kanhayalal and that, there- 
fore, the Magistrate’s order discharging Narayandas Kanhaya- 
lal upon Mr. Davar’s application was illegal. In my opinion, 
however, the very basis of this argument fails, because I think 
that the fair construction to put upon the orders of appoint- 
ment of Mr. Davar is to regard them as appointing that 
gentleman under s. 495 of the Criminal Proceaure Code asa 
Public Prosecutor for the whole case. If thatisso, then Mra 
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A. Cr. Je Davar was certainly competent to withdraw as against 
i9ig ‘Narayandas Kanhayalal, and in that event it is admitted that 
œ~ the order of discharge would be good and that Narayandas 

Empxror would in this respect be a competent witness. 


ons I think further that the objection is bad, because Narayan- 

Bavant das Kanhayalal cannot be regarded as “the accused” within 

Lacwatu the meaning of these words as they appear in s. 342, cl. 

Batchelor J. 4¢ That section is devoted to laying down the manner in 

—— which the Court is to examine an accused person then before 

it as an accused person, and the words “the accused” in 

cl, 4 must, in my opinion, be read as referring to the accused 

then under trial and examination by the Court. That 

admittedly was not the position occupied by Narayandas 

Kanhayalal on and after the 6th of July. In support of the 

view which I take as to the scope of s, 342, cl. 4, I may 

refer to the decisions of this Court in Queen Empress v., 

Mona Puna), Empress y. Durani) and Queen-Empress y. 
Hussein’ Haji (3). 

The second of these preliminary objections as to procedure 
iurns upon s. 343 of the Criminal Procedure Code. That 
section provides that except as enacted in certain sections 
dealing with the tender of pardon to accomplices “no influence 
by means of any promise or threat or otherwise shall be used 
to an accused person to induce him to disclose or withhold 
any matter within his knowledge.” The section dces not 
declare what would be the consequences “if an accused person 
did make a statement under inducement. But 1 will assume 
for the purposes of the argument that such a statement y culd. 
be wholly inadmissible. {am unable, however, to see that 
Narayandas Kanhayalal is afiected by this proposition, because 
from what I have said before, it will be clear that, in my 
opinion, the inducement olfered to Narayandas Kanhayalal 
was offered to him not as an accused in the Aundi case, but as 
a witness in the present case. In that view the objection 
invalid as to the admissibility ol Narayandas’s testimony, 
would be quite good as an objection only to Narayandas’s 
weight or credit. And I agree that the objection is good se 
far as it relers to credit. That, I think, is a sufficient technical 
answer to this technical objection, though 1 note that in 








(8) (1900) I. L. R, 25 Bom, 422, 
2 Bow, L. Ry 1095; 


(4) (2892) L. L. B. 16 Bom. 663 
(2) (1898) I. L, R, 23 Bom, 213, 


eee, 
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Oueen-Empress v. Hussein Han) Mr. Justice Candy said that 
s. 343 evidently referred to the same accused person who had 
been named and described ins. 342. For the purposes of the 
present argument it is not necessary for me to commit myself 
to a formal agreement with Mr. Justice Candy's opinion, 
though I must not be taken to suggest any dissent from it. 
It is enough for our present purposes to observe thats. 343 
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must incontestably be limited in some way or other. IfA is Bøtehelor J. 


accused of murder and B happens at the.same time to be 
accused of an unrelated theft, and if some one interested on 
behalf of A in the murder case makes a promise to B to induce 
him to give evidence tending to exonerate A, and if all'these 
things are proved at the time that B's evidence is tendered 
before the Court on the trial of A, then it is my opinion that 
B would be a competent witness in spite of the induce- 
ment, though of cours: the inducement alleged -would 
diminish the credit to be attached to him. This construc- 
tion seems to me to be favoured bv s 118 of the Indian 
Evidence Act which provides that all varsons shall be com- 
petent to testify unless the Court considers that thev are prevent- 
ed from understanding the questions put to them or from giving 
rational answers to those questions by tender years, extreme 
old age, disease whether of body or mind or any other cause of 
the same kind. This section suggests, what numerous Judges 
have observed, that in India the rule generally is in favour of 
the admission of evidence, though the weight to be attached 
to it will of course be a matter for the Court’s consideration. 
The Indian rule is, I think, certainly not less liberal as to 
the admission of evidence than the rule in England. And in 
England it appears to me, from such authorities as have been 
referred to before us, that Narayandas Kanhayalal would be 
held to be acompetent witness. Upon this point reference may 
be made to Winsor v. The Queen(2) where the woman Harris 
was accepted as an admissible witness, though she had been 
jointly indicted with the prisoner under trial, though she had 
pleaded not guilty, and though that plea of hers was at the 
time undisposed of. To this effect also the law in England is 
stated in Roscoe’s Criminal Evidence, sath Fd, p. 1136 
On these grounds Iam of opinion that there is nothing in 
s. 343 of the Criminal Procedure Code which rendered Narayan- 
das Kanhayalal incompetent or inadmissible as a witness. 


(1) (1900) I, L, R, 25 Bom, 422 ;2 Bom. L. R.1095. (2) (1866) 2 Q. B 
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I may mention, though not as a necessary part ofthe 
argument, that Narayandas’s evidence in this trial lasted from 
the 6th July to the and August, He was discharged as 
an accused in the kundi case on the 17th July. Under 
the law which provides that the witness’s evidence should 
be read out to him when it is finished, his testimony as 4 
whole, must, I think, be referred to the date on which it 
was read out to him and accepted by him. That would 
be the 2nd of August, a date on which he had already been 
discharged in the kundi case. I mention this not as essential 
to the removal of the appellant’s objections, but as a point 
worth noticing if only on the question of the credit of Narayan- 
das Kanhayalal. 

These preliminary points being thus overruled, we come to 
the question of the value or the worth of Narayandas Kanhaya- 
lal’s evidence. Upon that point I quite agree with the learned 
Magistrate that Narayandas is on general principles a bad 
witness. He was an accomplice in this offence of bribery, 
and though not, in my opinion, by any means the worst kind 
of accomplice, still undoubtedly an accomplice. Moreover, I 
believe that, when he gave his evidence, there was present to 
his mind an impression that if he deposed to what the Crown 
believed to be the truth, it would be advantageous to him in 
regard to his position in the connected hundi case. All that 
may be freely allowed, but in my judgment the worth of a 
witness is to be determined not by general principles in the 
abstract, but by genera! principles as applied to the particular 
facts of each case. Though much argument has been devoted 
to this topic and Mr. Velinkar endeavoured to disabuse me 9 
the idea which I hold, I must still adhere to my view, in 
regard to the weight of Narayandas’s testimony, that the 
witness stands in no appreciably worse position than any other 
accomplice witness giving evidence under a conditional pardon. 
Now the assessment of the evidence of such witnesses is a 
familiar task to our Courts, and there is no reason to think tha- 
the assessment of Narayandas’s evidence presents any insuper. 
able difficulty. In so far as he is an accomplice the law, as laid 
down in ss. 133 and 114, ill. (8) of the Indian Evidence Act, de- 
clares that while the Courts should ordinarily make a presumption 
against the credit of an accomplice, that presumption may be 
displaced by other circumstances, notably by sufficient cor 
roboration of the accomplice on material points. I certainly 
have no wish to say anything calculated to induce any lowe 
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Court to believe an accomplice lightly. I entirely agree that A. Cr. J, 
an accomplice is a suspect witness, whose evidence must be 4916 
received with great caution and should be materially corrobo- +~ 
rated before it is accepted. All that is true, but itis not, in my Emrzror 
opinion, the whole truth. The scales must be held even; for, while m V. 
ee OVIND 
it is essential that accused persons should be protected from pirvang 
conviction on the mere evidence of an untrustworthy-accom- Laonare 
plice, it is also in my view important that the requirements of 
the Legislature in this respect should not be so exaggerated 
by the Courts as to offer a practical guarantee of immunity to 
persons guilty of grave offences which are in their very nature 
difficult of detection. It seems to me that when all legal 
precautions have been taken and all relevant considerations 
duly weighed, there remains the plain question whether the 
Judge or Magistrate does or does not believe the particular 
accomplice, That, I think, is a question which itis the Judge’s 
or Magistrate’s duty to answer. And, if after all cautions 
have been observed, the Judge or Magistrate is convinced that 
the accomplice’s evidence is true, I conceive it to be his duty 
to say so and to give effect to his mental conviction. This 
process, in my opinion, is in direct conformity with the definition 
of the word “proved” as that definition is given in the 
Indian Evidence Act. It may be of course that at the end of all 
things the Magistrate may still remain doubtful whether he can 
believe the accomplice or not, and if he does remain doubtful, 
he must say so, But within my experience that attitude of 
mere hesitating doubt is not likely to occur usually where, as 
here, a vigilant and observant Magistrate has had an accom- 
plice witness for many days before him under examination and 
cross-examination. I, therefore, approve of the manner in 
which the Magistrate has dealt wia1—this part of the case, and 
it appears to me that great weight is due by this Court to the 
Magistrate’s appreciation of Narayandas’s testimony. For, the 
Magistrate has believed Narayandas not lightly or hastily but 
only after mature consideration of all the evidence and after 
allowing the fullest weight to the weaknesses and infirmities to 
which the witness’s testimony is inevitably subject. 

Passing, then, to consider for myself how far N atayandas isa 
witness of the truth, I shall examine the points in which his 
story receives corroboration, 


[ At this point his Lordship went into the facts of the case 
ta great length and proceeded to observe ;—] 
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The result is that Narayandas Kanhayalal, whose evidence 
establishes the appellant’s guilt is abundantly confirmed in most 
of the details of his story and in those two points where alone 
the defence ventured to offer their-own conflicting explanation, 
that explanation is recognizably a fabrication. Mr. Velinkar 
has urged that it does not follow, because the defence is false, 
that the prosecution must be true, and as a general proposition 
] have no quarrel with that statement. But we are dealing with 
a particular case which must be governed by its particular facts. 
We are dealing with an experienced Judge and lawyer in 
whose possession is admittedly found a valuable horse pur- 
chased by a relative of a litigant in the Judge’s Court. Itis- 
obvious that those circumstances alone throw upon the Judge 
the duty of offering some credible or reascnable explanation of 
how the horse came from such sources to his possession. The 
explanation which he ofiers is, as 1 have said, untrue, That 
untruth in my judgment adds still further confirmation to the 
case lor the prosecution. In my opinion, for the reasons 
stated, that case has been abundantly proved, and though the 
sentence inflicted on the prisoner is substantia], 1 cannot think 
that it is excessive having regard both ‘to the gravity of the 
offence in a manin his position and tothe extreme difficulty 
of detecting such crimes. 

In my opinion, therefore, the conviction and sentence should 
be confirmed and the appeal should be dismissed. 

Before parting with the case I desire to put on record my 
sense of the valuable services which the Police Officers con- 
cerned in this investigation have rendered to the cause of 
public justice. 


SHAH J.~At the outset I desire to express my general 
agreement with the observations made by my learned brother 
as to the assistance which the Court has received from the 
full and clear arguments of the counsel on both sides, as to 
the patience and care which have been brought to bear by the 
learned Magistrate upon this trial, and as to the fair and 
efficient manner in which the investigation has been made in 
this case by the investigating Police Officer. 

lhe appellant, Govind Balwant Laghate, was the First 
Class Subordinate Judge at Nasik in September 1913, and it 
was on the 25th eptember that his transfer from that District 
to the District of Nagar was gazetted. Before that time two 
crosssuits had been filed in the Court of the First Class 
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Subordinate Judge at Ahmednagar in which one Mirabai was A. Cr. J. 


concerned. That Mirabai is the adoptive sister of one 
Narayandas Kanhayalal. She is a widow and her case was 
managed by her brother. This Narayandas lives at Chandwad 
and is trading at Chandwad, Lasalgacn and Ecnibay in the 
name of Kanhayalal Benkatlal. ‘he prosecution case is that 
he, being desirous of interesting and influencing the accused, 
Laghate, in favour of his sister with reference to her claim, 
went to the accused and saw him on the 4th of October. He 
repeated his visit to him on the 8th of October, and on that 
day it is said that he made a payment of Rs. 45 to the accused 
and an arrangement was entered into betwecn them whereby 
he undertook to supply a new horse to him and to 
take his old horse from him. This is the first stage in the 
prosecution story. It is said that during the following Christ- 
mas holidays the accused, who was then working as a first 
Class Subordinate Judge at Nagar, went with Narayandas 
Kanhayalal from Ahmednagar to Bombay, that the expenses 
of the trip were delrayed by Narayandas and that when he 
was in Bombay, two Auadis were given by Narayandas to him 
by way of further bribe; this is the second stage in the pro- 


“secution story. . The third stage in the story is that during the 


Shimga holidays, in March 1914, the accused and Narayandas 
again went to Bombay when the accused made a demand of an 
annual payment of Rs. 300 for the benefit of his private temple 
of Ram at Poona, 

During this time the suit of Mirabai was slowly progressing ; 
but it was ultimately compromised on the agth of June. Itis 
not suggested in this case that any favour in fact was shown 


‘to Mirabai in the course of the suit, and 1 do not, therefore, 


consider it necessary to state in detail the progress of the suit 
during this period. 

‘In November 1914, in consequence of certain information 
received, the Criminal Investigation Department was asked to 
make investigation with reierence to the allegations which 


_ were then made, and as a result, the Inspector, Mr. Girdhar- 


sing, lodged a complaint on the ryth February 1915 after the 
necessary sanction of the Local Government was obtained, On 
this complaint, an order was made under s. 2u2 of the Criminal 
Procedure Code authorizing the same officer, the complainant, 
to make further investigation. Then, on the 17th of May 1915, 
a further sanction was grantea by the Local Government with 
reference to. several charges of bribery against the present 
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accused, and the charge with which we are concerned in this 
case is the very first charge mentioned in the schedule attach- 
ed to that order. Then, on the 17th of June, there was a 
complaint made against the accused, Laghate, and two others, 
Narayandas and Jagannath, by the same officer with reference 
to the horse and hundis said to have been given as bribes to 
Laghate, with the result that both the complaints were sent 
for trial to the Additional District Magistrate, who ultimately 
tried the present case. 

On the 5th of July, which was the day fixed for the trial of 
all the three accused on the charges mentioned in the complaint 


- of 17th June, on the application of the prosecuting pleader, 


Mr. Davar, the learned Magistrate decided to separate the 
trials with reference to the two heads of the charge against the 
accused. The result was that the case relating to the hundis 
was separated and kept aside, and the trial of the case relating 
to the giving of the horse as a bribe was proceeded with. 
After the trials were thus separated an application was made 
on behalf of the prosecution in this case to withdraw from the 
prosecution of the accused, Narayandas ; and with the consent 
of the Court to the withdrawal, an order of discharge was made 


by the learned Magistrate as provided ins. 494 of the Criminal 


Procedure Code. Narayandas was examined as a witness in 
the case. His examination commenced on the 6th of July and 
his examination, before the charge was framed, was finished on 
the 15th of July and his further cross-examination was 
proceeded with, after the charge was framed, on the 3oth of 
July and 2nd of August. 

I have so far stated the prosecution case briefly, and the 
facts connected with the investigation which ultimately led to 
the present proceedings. Ona consideration of the evidence 
of the case, including the evidence of Narayandas, the learned 
Magistrate has come to the conclusion that the charge is 
clearly proved against the appellant and has accordingly 
convicted and sentenced him. It is against this order of 
conviction and sentence that the present appeal is preferred, 
which was originally filed in the Sessions Court of Ahmednagar 
and subsequently transferred to this Court. 

It is urged by Mr. Velinkar for the appellant that the order 
of discharge made under s. 494 is not valid, because Mr. 
Davar had no authority to withdraw from the prosecution of 
Narayandas, and that as there was no valid discharge 
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Narayandas was, at the time when he was examined asa 
witness, an accused person in the case within the meaning of 
s. 342, Criminal Procedure Code, and, therefore, not a com- 
petent witness. 

The second argument urged by Mr. Velinkar is that when 
Narayandas was examined asa witness, he was an accused 
person in the Aundi case which was then pending, and as he 
was at the time of giving evidence under the inducement of a 
prospect held out to him that the Crown would withdraw 
from the prosecution in the Aundi case if he gave his evidence 
in this case properly, the provisions of s. 343 of the Code have 
been contravened; and it was suggested that the evidence 
taken contrary to the provisions of the section would not be 
admissible. 

As regards the first contention it really depends upon the 
construction to be placed upon the order of the Government 
which was made on the 17th of May 1915. No doubt in that 
order it is stated that Mr. Copuji and Khan Bahadur Davar 
shall conduct the prosecution of the accused, and at that date 
the only accused was Laghate. The complaint against the 
other accused was made subsequently. But it seems to me on 
a fair construction of this order that the appointment of these 
gentlemen is not with reference to a particular accused, but 
with reference to a particular case. That is the kind of appoint- 
ment, for which provision is made in s. 492 as well as s. 495 
of the Criminal Procedure Code; and if the appointment was 
for the case, it seems to me that if any other accused person 
came to be implicated subsequently, both of them would be 
competent to conduct the trial as against all the accused. It 
is clear that Mr. Davar, who withdrew from the prosecution 
of Narayandas, was really an officer specially appointed by the 
Local Government to conduct the trial in the lower Court 
within the meaning of s. 495. It follows that under the 2nd 
clause of that section he would have power to withdraw from 
the prosecution as provided by s. 494. It seems to me, there- 
fore, that the only objection urged against the validity of the 
discharge fails. 

An objection was taken on behalf of the defence in the lower 
Court at the time this order of discharge was made that as the 
object of the prosecution was to secure the evidence of 
Narayandas as a witness, it would not be right for the Court to 
give its consent. to the withdrawal and to make the necessary 
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order of discharge. But having regard to the decision in 
Queen-Empress v, Hussein Haji it is clear that it is legally 
open tothe Crown to -withdraw from the prosecution of any 
particular accused even if it be for the purpose of securing him 
as a witness in the case. Of course it is for the Court, whose 
consent is necessary under s. 494, Criminal Procedure Code, to 
exercise its discretion according to the circumstances of each 
case, and it is open to that Court to give or withhold its 
consent. It follows that the order of discharge being valid, 
Narayandas ceased to be an accused person in the present 
case ; and the only provision which could prevent Narayandas 
from being examined asa witness contained in sub-s. 4 of 
s. 342 would have no application to him at the time when he 
was tendered as a witness. ‘The accused’ mentioned in that 
sub-section is the accused then under trial and examination 
and no other. This view has been taken in the case of Ampress 
v. Durant?) and it also derives support from Queen-Empress v. 
Mona Puna(s)in which it has been held that by the word 
‘accused’ in s, 342 is meant a person over whom the 
Magistrate, or other Court is exercising jurisdiction. This 
contention must, therefore, be disallowed, 
The second contention which has reference to s. 343 of the 
Criminal Procedure Code, is based upon the allegation that 
when Narayandas commenced to give his evidence, he was 
under the influence of an inducement that he would be able to 
secure immunity from prosecution in the Aundi case, only if he 
gave his evidence in the present case in a manner which the 
prosecution would believe to be true. It was urged with refer- 
ence to this contention by Mr. Coyaji that really there was 
nothing to show that while giving evidence he was under the 
influence of any such inducement. But it seems to me that the 
evidence of the investigating officer and the letter which the 
District Magistrate wrote to Mr. Davar on the 5th of July 1915 
and the statement of Narayandas taken together show that the 
witness Narayandas was an accused person in the Aundi case 
and that while that case was kept pending against him, an order 
of discharge in the present case was obtained, and it is quite 
a fair inference to draw that he was then under the belief that 
he would obtain his immunity from prosecution in the kundi 
case only if he gave his evidence in a truthful manner or under 
the circumstances, in other words, if he satisfied the prosecution. 


~- (2) (2900) 1. L. R. 25 Bom, 422 ; (2) (1898) I. L. R. 23 Bom, 213, . 
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Under these circumstances it seems to me that the contention ‘A. Cr. J. 
of Mr. Velinkar that this Narayandas, when examined from the 1916 
6th to the rsth of July, was under this inducement to earn hig “~ 
immunity in the other case which was pending against him is Hursnoe 
made out; and itis obvious under the circumstances that it Gowin 
would really mean that Narayandas would have strong reasons Bapvanr 
to think that his immunity would largely depend upon his im- AGH ATH 
plicating the present accused, whom the prosecution believed to gna J, 
be implicated in this affair, a 

The question then arises, whether this kind of influence is o 
within the prohibition contained in s. 343 with reference to the 
person in the position of Narayandas. Itis urged by Mr, 
Coyaji that s. 343 has no application as, in the first place, 
it really refers to, and provides against, the influence being used 
by a Court and not by anybody, and, secondly, that the 
expression ‘an accused person’ in the section really refers to 
‘the accused’ réferred to in s. 342, that is, to the accused then 
under trial and examination and to no other person. I do 
not desire in this case to express any definite opinion on the 
scope and meaning of s. 343, as it is not necessary to do so. 
But it does seem to me that there is a difficulty in accepting the 
limited construction suggested by Mr. Coyaji. There are no 
words in the section to show that the prohibition contemplated 
by the section refers to the Court and not to any other person, 
and that ‘an accused person ’ within the meaning of the-section 
is the accused under examination and trial. There is some force 
in the argument on the other side that Narayandas was 
undoubtedly an accused person in the Aundi case, and that the 
fact that he was to be examined as a witness in the horse case 
would make no difference in his position as an accused in the 
hundi case. It is also urged by Mr, Velinkar that in this Chaps 
ter, which relates to general provisions as to inquiries and 
trials, there are several sections dealing with different and in- 
dependent matters and that there is no necessary connection 
between ss. 342 and 343. It is not necessary, however, for the 
purposes of this case to express any definite opinion on the ap- i 
plicability of s. 343 to the circumstances under which Narayan- 
das came to be examined in this case. I feel quite clear that, 
even assuming that s. 343 would apply to such inducement as 
must be deemed to have been held out to Narayandas in 
this case, the admissibility of the evidence of Narayandas as 
a witness in this case is not in any way affected. He remains 
a competent-witness in this case, because he ceased to be an 
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accusedperson in consequence of his discharge under s. 494, Cri- 
minal Procedure Code, and the only provision which would ren- 
der him incompetent as a witness, viz, sub-s. 4 of s. 342, would 
have no application. 


Whether the provisions of s. 343 have been contravened or 
not, it is clear that the circumstances under which Narayandas 
was examined as a witness must materially affect the weight to 
be attached to his evidence. Itis not the evidence of an ordi- 
nary accomplice; but it is the evidence of an accomplice who, 
while giving evidence, is under the inducement of securing his 
own liberty in the connected case. It is not unfair to say that 
he is a witness whom even the prosecution were not prepared 
to trust to tell the truth without keeping the Aundi case pend- 
ing against him. 

I desire to deal here with two arguments urged by Mr. Coyajj 
with reference to the weight to be attached to the evidence of 
Narayandas. It was urged by him that he would not be in 
any worse position than a pardoned approver. I am not able 
to agree with this contention. The difference between the 
two positions to my mind is that in the one case the pardon is 
given openly to the knowledge of the parties and subject to 
the statutory conditions and limitations. In the other case 
the fact of the inducement is known only to the party to whom 
the inducement is given and to the party who gives the induce. 
ment and not to all the parties, not even to the Court, before 
the evidence relating to the inducement is adduced in the 
course of the trial. Besides, the approver’s liberty is subject to 
the control of the Court, whereas the liberty of the witness in 
the position of Narayandas, in the first instance, is in the hands 
of the party who is supposed to have held out the inducement, 
` The second argument is that though up to the 17th of July 
there may have been this inducement, still after the 17th of 
July when the order of discharge was made in the hundi case, 
there could be no such inducement operating on his mind, 
This argument is plausible but not sound ; because it seems to 
me that the whole story was really given out ata time when 
the inducement would be operating on his mind and the fact 
that the inducement ceased to exist subsequently would not 
materially affect the position. After his examination was 
finished on the 15th July, it was hardly open to him to go back 
upon his story in his further cross-examination on the 3oth 

July and and August as suggested by Mr. Coyaji. 
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However in estimating the value of the evidence of Nara- A. Cr. J. 


yandas, great weight should be attached to the way in which 
he has given his evidence, to the manner in which he has stood 
the cross-examination, which has been long and testing on all 
possible points, and to the impression which the witness made 
upon the mind of the trial Magistrate. All these considerations 
are more or less in favour of the witness Narayandas. As 
against that there is the broad fact that he isan accomplice 
and further an accomplice who gave the substantial part of 
his evidence when he would be anxious to see that he said 
nothing which would endanger the prospect of his liberty in 
the ether case. On acareful consideration of these various 
elements in favour of and against this witness, it seems to me 
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that under the circumstances of this case, it would be proper 


and necessary to insist upon corroboration in respect of aly 
material particulars connected with-the story of the prosecution, 
I should certainly hesitate to rely on such a witness on points 
on which he may not be independently corroborated and which 
might affect the accused. 

[His Lordship after dealing with the facts of the case conti- 
nued,—] These are really the material points in the story of 
the prosecution, and it seems to me that even without the 
evidence of Narayandas the case for the prosecution, so far as 
the giving of the horse as an illegal gratification is concerned; 
is clearly proved; and I have no hesitation in saying that this 
conclusion is consistent with, and derives further support from, 
the evidence of Narayandas. It follows, that the charge is 


established and that the conviclion of the accused under s. 161 ; 
Indian Penal Code, is proper. 


„As regards the sentence, having regard to all the circum- 
stances, I do not think that it is excessive. 


I, therefore, agree that the conviction and sentence must be 
confirmed and the appeal dismissed. 


Appeal dismissed, 
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Before Mr, Justice Batchelor and Mr, Justice Shah. 


EMPEROR 
, v. 
BAKIR SAHEB AMIR SAHEB.’ 


Evidence Act (I of 1872), Sec. 33—Stalement made by a person in the course 
of proceedings under s, 476 of the Criminal Procedure Code (V of 1898)— 
No vight to cross-examine the witness~Statement cannot go into 
evidence at the trial, if the witness is not forthcoming. 


In an appeal from a conviction of theft, the Sessions Judge set aside 
the conviction and entered upon an enquiry for the purpose of asg- 
certaining whether proceedings should not be instituted against a com- 
plainant for making a false charge of theft, In the course of those 
proceedings, the accused in the theft case was examined as’a witness 
and the complainant cross-examined him, Ultimately the Sessions 
Judge ordered the complainant to be committed for trial on the charge 
of making a false charge of theft. At the trial, asthe presence of tho 
accused in the theft case could not be procured, his statement before 
the Sessions Judge was allowed to go upon the record. The admission 
of this statement was objected to as being against the provisions of 
s. 33 of the Indian Evidence Act, 1872:— 

Held, that the statement could not go upon the record, inasmuch as 
the proceedings before the Sessions Judge having been held under 
s. 476 of the Criminal Procedure Code, the thencomplainant had no right 
to cross-examine the then accused when he made the statement. 


THE appellant, Bakir Sahib, charged one Aliser with having 
stolen from his pocket a currency note of Rs. tooo. Aliser 
was tried by a Magistrate for the offence and was convicted 
and sentenced, 

On appeal, the Sessions Judge ot Thana reversed the convic- 
tion and sentente and acquitted the accused. The learned Judge 
started proceedings against Bakir Sahib to ascertain whether 
he had made a false charge of theft against Aliser. In the 
course of those proceedings Aliser was examined as a witness: 
Bakir Sahib was represented bya pleader who cross-examined. 
Aliser. The result of the inquiry was that the learned Judge 
committed Bakir Sahib to the Court of the Assistant Judge of 
Thana, for the offence of falsely charging Aliser with the offence 
of theft, 

In the statement so made, Aliser deposed that he had neither 
stolen the note nor seen it. He was beaten by the Police and 
was induced by them to falsely coniess to have committed the 
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offence. A note of Rs. rooo was thrust on him and he was A. ‘Cs. J. 


asked to produce it in the presence of panchas, which he did. 
At the trial, the presence of Aliser could not be procured, as 
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he had made hinself scarce. The siatement made by him be- EMPEROR 


fore the Sessions Judge was sought to be put in by the prosecu- 
tion. The trial Judge allowed it to go upon the record, on the 
following grounds :— 


It is admitted by the defence that the pleader for the accused had an ope 
portunity to erosseexamine the witnesses examined by the Court. But it is 
contended that ke bad not a right to do this, because an onquiry was not 
obligatory on the Sessions Judge and even if it were, it was of summary 
character such as would not entitle the accused to cross-examine, 

As to the necessity of an enquiry, it has been held that a Sessions Judge 


is bound to hold some preliminary enquiry before commitiing an accused - 


to trial, The High Court in their judgment in application for revision No. 
168 of 1915 in this case approved of the proceediLg adopted by the kessions 
Court, The enquiry wasa formal one—a “judicial proceeding—” after due 
notice had been given to the accused and his arrest ona definitely alleged 
offence. He had a right of defence against the allegation made against him 
just like any accused in any criminal judicial proceedings unless such 
right was barred as by s. 440, Criminal Procedure Code, and, therefore a, 
right io cross-examine the witnesses examined by the Court, He was given 
every facility and had reasonable opportunity to put the prosecution 
evidence to test, 


The trial then went on. It resulted in conviction of Bakit 
Sahib who was sentenced to rigorous imprisonment for four 
years and six months under s. 211, and to a concurrent sentence 
of rigorous imprisonment fòr six months under s. 193 of the 
Indian Penal Code. 

Bakir Sahib appealed to the High Court. 


Binning, with M. M. Karbhari, tor the accused. 
S: S: Patkar, Government Pleader, for the Crown. 


BatcHEtor J.—The first point taken in this appeal is a 
question of law which arises in this way :— 

The appellant, Bakir, has been convicted of making a false 
thaige against one Aliser. The appellant had alleged that 
this Aliser had stolen a thousand rupee note from him. Aliser 
was convicted by the Magistrate in regard to this theft, but 
the conviction was set aside on appeal by the learned Sessions 
Judge. After setting aside the conviction, the Sessions Judge 
entered upon an inquiry for the purpose of ascertaining 
whether such proceedings as these should not be instituted 
against the then complainant, Bakir, Ultimately the Sessions 
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A, Cr. Jo Judge ordered Bakir to be committed for trial on the charge 
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of making a false charge of theft. In the inquiry which pre- 
ceded the commitment, the learned Judge took the statement 
of Aliser among others. Aliser has now disappeared, and his 
evidence could not be obtained in the Court of Session. There- 
fore, the learned Assistant Judge, by whom this trial was 
conducted, allowed upon the record the statement which Aliser 
had made to the Sessions Judge in the inquiry preceding the 
coinmitment of Bakir. As Aliser is a very important witness, 
it is desirable to decide in limine whether this admission of 
his earlier statement is in conformity with law or not. 

Mr. Binning, contending for the negative, refers to s. 33 of 
the Indian Evidence Act under which alone the statement. could 
be admissible, and contends that one necessary condition 
laid down by s. 33 is not in this case satisfied; that is to say, 
in this case, Mr. Binning argues thatthe present appellant, 
Bakir, had not the right to cross-examine Aliser in the inquiry 
before the Sessions Judge. Admittedly, unless Bakir had that 
tight, Aliser’s previous statement, which has gone upon the 
record, must be excluded. In my opinion Mr. Binning’s 
objection is well founded. 

Some attempt was made to suggest that the inquiry held by 
the learned Sessions Judge might be attributed to s. 477 
of the Criminal Procedure Code, so that the preceding inquiry 
should be regarded asa proceeding resulting in commitment 
with the result thatall the usual requirements which are needed 
in inquiries terminating in a commitment should be observed, 
It appears to me, however, impossible to ascribe the inquiry to 
any section but s. 476. That is the section which the 
learned Sessions Judge himself quotes, and that section 
authorizes precisely the kind of inquiry which this is, 
Section 477, moreover, makes no reference to any inquiry at all 
If, then, the inquiry must be held to have been made under 
S. 476, it seems to me that the appellant, Bakir, had no 
right to cross-examine the then witness, Aliser, Certainly no 
such right is conferred by the section. Indeed, the section 
goes so far as to say that the inquiry is merely discretionary, 
for it may or may not be made ; in other words, it was perfectly 
competent to the Sessions Judge to make the order which he 
finally did make without taking any evidence at all; and if he 
chose to take evidence, it appears to me that it was entirely 
within his discretion to say when and where that evidence 


i should stop. 1 regard s: 476 as giving the widest discretionary 
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powers to the criminal Court and as deliberately refraining “A. Cz. J. 


from imposing any special formalities to hamper the discretion 
of the Court. The wisdom of that is obvious, because it is 
clear that grave dangers of prejudice would be incurred if the 
informal inquiry contemplated in s. 476 were to be expanded 
and formalized into an investigation which would be practical- 
ly a trial, 

The view which I take seems to me to receive countenance 
from the decisions of this Court in Safurabai v, Abdullabhai @) 
and Zn re Karvirappa2). 


It may be added that the principle or reason of the thing is 
in favour of Mr. Binning, since the general rule undoubtedly 
requires that a witness should be produced if his evidence is 
to go upon the record, and the particular exceptions allowed 
by s. 33 are not, in my opinion, to be extended without very 
good cause. 

Upon these grounds I think the appeal must be argued on 
the assumption that Aliser’s former statement is not admis- 
sible in evidence, 

[His Lordship here discussed the evidence “in the case at 
considerable length and concluded as follows. |— 

On the whole, therefore, it appears to me that this conviction 
must be reversed, both because the direct positive evidence in 
its favour is too slight and fragmentary and because such cor- 
roboration as the circumstances afford is insufficient to justify 
a conclusion of the appellant’s guilt. 

I would, therefore, allow the appeal, reverse the conviction 
and sentence and direct that the accused be acquitted and dis- 
charged. 


SHAH J.—I agree that the statement of Aliser taken in 
the course of the inquiry before the Sessions Judge, which 
resulted in the commitment of the present appellant, is 
inadmissible in evidence. Its admissibility depends upon the 
answer to be given to the question whether the present appel- 
lant had the right to cross-examine the witness within the 
meaning of the proviso to s. 33 of the Indian Evidence 
Act when his statement was recorded by the Sessions Judge. 
In my opinion, in those proceedings, the present appellant had 
not the righito cross-examine Aliser. Those proceedings 
were taken under s. 476 and the order was made under s. 477. 

(2) (1909) 11 Bom, L, R, 1164, (2) (1912) 14 Bom, L, R. 587. 
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A. Cr Je The inquiry held on that occasion must, in my opinion, be 
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referred to s. 476. The order of commitment, no doubt, is made 
under s 477 of the Criminal Procedure Code, which makes no 
provision for any inquiry ; and the learned Sessions Judge has 
stated in the beginning of his order that the inquiry was made 
under s. 476 with a view to see whether an order under s. 477 
could be made. It seemsto me that the scope of the inquiry under 
s. 476 depends upon the discretion of the Court. It is optional to 
the Court to make a preliminary inquiry, and the nature of that 
inquiry must be determined with reference to the circumstances 
of each case Under these circumstances it seems to me that 
even if a witness be examined in the course of such an inquiry, 
it cannot be said that itis the right of the person, against 
whom the inquiry is being made, to cross-examine the witness. 
Of course, ordinarily a witness would be allowed to be cross- 
examined, and I do not, for a moment, suggest that it would be 
anything but proper for the Court to allow a witness to be 
cross-examined by the adverse party. But the question as to 
whether the person against whom the inquiry is proceeding, 
has the right to cross-examine a witness is quite different, 
There is nothing either in s. 476 or s.477 to suggest that. - 
the person concerned has any such right. 


I only desire to say a word as to the observations in the 
judgment of this Court in the application made by the present 
appellant against the or der of commitment, upon which the 
learned Government Pleader has relied. It is argued by him 
that the judgment shows that the inquiry held in this case 
must be deemed to have been held under s. 477 and that it 
could not now be properly treated as an inquiry under s. 476. 
In the first place it seems to me that the observations do not 
support his contention. They were made with reference to 
the argument then advanced on behalf of the applicant that 
the inquiry was not under s. 476 but must be referred to s. 477, 
and that there being no provision in s. 477 with regard to any 
inquiry, the whole inquiry was illegal. It was not necessary 
then to decide whether the proceedings held by the Sessions 
Judge were in fact under s. 476 of the Criminal Procedure 
Code. Secondly, if the inquiry cannot be properly treated as 


‘having been made under s. 476, it is clear that there is noth- 


ing in s. 477 to regulate the inquiry, which results in an order 
of commitment under that section, and to support the conten- 
tion that the party against whom the inquiry is held has a 
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right to cross-examine any witness examined in the course of A. Cr. J. 
that inquiry. 

I agree generally with the’ reasons given by my learned hi 
brother for the conclusion that the conviction and sentence jy, .pnop 
must be*set aside. v. 

On a careful consideration of the arguments on both sides, o 
the conclusion tha! have come to is that though there is no PARN 
reason to doubt the correctness of the acquittal of Aliser, there Shak J. 
is not sufficient material on the record to justify an inference `" 
as to the guilt of the present appellant on either charge. 

It seems to me that there is room for a reasonable doubt as 
to the guilt of the appellant and the benefit of that doubt must 
be given to him. > 

Conviction and sentence set aside. 


* 


CRIMINAL REVISION. 


Before Uv, Justice Balehelor and Mr. Justice Shah. 













EMPEROR 
U. z 
ANNA LAXMAN BHINTADE” | 1918 
March % 


(Aub XLV of 18€0), Kee. 429 Mammary an enin ul= Cattay of half 
fa mare—Lajury. : 


‘he cutting off of nearly oo of one ear of a mare whereby the 
animal’s senso of hearing is ae is not a maiming within the 
meaning of s. 429 of the Indian Penal Code. The ‘ maiming’ of the 
section implies some permanent disubility inhicted onthe animal: the 
term involvesthe notionof the privation of the use of some limb or 
member invclving a permanent injury, and not a mere disfigurement, 


THE accused was charged with having cut off nearly one-half 
of the left-ear of the complainant’s mare. He was tried by a 
Magistrate of the First Class, who convicted him of having 
maimed the mare, an offence under s,.-492 of the Indian Penal 
Code, and sentenced him to sufler one year’s rigorous imprison- 
ment, on the following grounds :— 


“It is contended, for the accused, that the cutting off of the ear in the 
present ease does not deprive the arimal of tLe power of hearing and hence 


* Criminal Application for Revi- B. Goge, First Class Magistrate at 
sion No, 895 of 1915, from the con- Wai, confirmed on aj ,eal Ly W 
viction and sentence passed by L, Baker, Sessions Judge of Satara, 

x : 
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A. Cr, J. the injury docs not ameu t to mainirg usedin s8 4:9, Indian Penal Code, 


1916 
a 
EMPEROR 
v. 
ANNA 
LAXMAN 


Dn 


According to the ordinary mevning given in Websler’s Licticnary maiming 
means mutilatior, iujury, depiivaticn cf apy escentis] part, Jn the present 
case the anima! iy purmancnl:y mutilated or deprived of a portion of the 
ear. Noarly half the car is cut off. Jt isa permancnt injury. ‘The case, 
therefore, falls under 8,429, Indian Penal Code: cf, King Emperor v, 
Subrao (1901, 3 Bom, L. B, 503).” l 


On appeal, the conviction and sentence were confirmed by 
the Sessions Judge who observed as follows :— 


The loarned pleader for appellant argres that culting cif ofa yceriicn of 


. the ear docs not ¿mourt io n airing and he refers to the definition of 


u mayhem” given in Wharton's Law Lesiccn, which excludes the ear. J am, 
however, of opinion that the expresrion ' maiming’ uscd in 8. 429 of the 
Indian Pena] Cide is not restiicted to the mesLings of ‘mayhem’ in 
English law. Though the term ‘maiming’ is now here defined in the Code, 
it has wow acquied a wider significance than ‘majhcm’ and means the 
permanent injury. Iidves cot mean mcrely wourdipg, Lut wounding or 
other wise injuring so as lo entail a permanent injury. 


Tie accused applied to the High Court. 


K. H. Nelkar, for the applicant. 
No appearance on the other side, 


BATCHELOR J.—-In this case the applicant has been cg 
victed, under s. 429 of the Indian Penal Code, of the off 
maiming a mare. 

The maiming alleged consists in this that nearly 
one ear of the mare was cut off by the-applicant.” ines 
suggestion that the animal's sense.of hearing has been impaireds 
K Pona is, whether such’ an injury amounts to maiming 
a n the meaning of-s.-429 of the Indian Penal Code. Having 
regard to the position of the word ‘maiming’ in that section 
where_it- occurs in conjunction with the words ‘killing, poison- 


„ing or rendering useless,’ I am disposed to think that the 


‘maiming’ of the section implies some permanent disability 
inflicted on the animal. Ido not seek to give an exhaustive 
definition of the word ‘maiming’. But it appears to me that 
involyed ın the word is the notion of the privation of the use of 
some limb or member involying a permanent injury, and nota 
mere disfigurement, Ihat view is, I think, in accordance with 
Mr. Justice Vhilips’s decision in Marigounda v, Srinivasa 
Ragavachar) where the record shows that both the ears of the 
animal were removed and the hearing had been permanently 
impaired, In Aeg. v. /eaus(?) the facts were that the prisoner 


- m mewe mmennmenernewernniny at w Cael 


(1) (1912) 2a M. L, J. 843. (2) (1844) a C, & K, 539, 
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pulled out part of the tongue of a horse. It was argued that 
that did not constitute maiming, because the injury inflicted 
was only ofa temporary character, whereas in maiming the injury 
must be permanent. Mr. Justice Wightman, having consulted 

with Mr. Justice Patterson, allowed this argument, saying that 

there was no such permanent injury inflicted on the animal as 
would support the count for maiming. Soalso in Stroud’s Judicia ] 
Dictionary the word is defined as “a bodily harm whereby a 
man is deprived of the use of any member of his body, or of any 
sense which he can use in fighting, or by the loss of which he is 
generally and perminently weakened.” In Murray’s Dictionary 

the word is defined as “an injury to-the body which causes 
the loss of a limb or of the use of it” or more widely as “any 

lasting wound or injury.” The word occurs in the English 


Malicious Danfage Act, 1867, 24 & 25 Vic. €. 97,8. 40, and» 


in Russell on Crimes, Vol. II, p. 1827, 7th Edn., where 
Reg. v. Jeans is cited, it is stated in commentary upon the 
statute that “to constitute a maiming, a permanent injury 
must be inflicted on the animal.” In this case there is no 
peilmanent injury, but a mere disfigurement, andI am of 


Qpinion, therefore, that the case does not ‘fall under s. 429 of 


thé Indian Penal Code. 

The conviction must be altered to a conviction under s. 426 
and the sentence must be reduced to a term of three months’ 
rigorous imprisonment. Since the applicant has already suffered 


this term of imprisonment, we order lim to be discharged and 
set at liberty. 


SHAH J.—I am of the same opinion. 


Conviction and sentence altered. 
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APPELLATE CIVIL, 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Beaman. 





1916 VISHVANATH GANESH JOSHI 
i aa a Ue 
Derember 1, BALA KAKU KAPADI.* 


Transfer of Property Act (IV of 1882), See. 55 (2)—Sale of immovable pro- 
nerly—Itepresentaiion in the deed that the property was let on yearly 
fenancoy—The tenancy turning oul fo be permanent——Misrepresentation= 
Damages for broken contract or warranty, 


Defendants Nos.1and 2 sold certain lands tothe plaintiff. It was 
stated in the deed of sale that some of the lands had boen given for 
cultivation to tenants under an oral agreemont for one year on a Makta 
(rent) of Rs, $-12-0, On completion of the sale, the plaintiff found 
that the tenants were permanent tenants of the lands, The plaintiff 
thereupon sued to recover damaves from the defendants on account of 
the misrepresentation in the sale-decd as to the nature of the tenancy s=- 

Held, that there was aclear case of a broken contract or warranty 
for which the plaintiff was entitled to claim damages without rescinding 
the purchass. 


Surr for possession of land or in the alternative fo rétover 
damages, , s 
On the oth November 1908, Vishvanath and another 
(defendants Nos. 1 and 2) sold to Bala (plaintiff), for Rs. 1375). 
certain lands, consisting of six ‘hikans (plots). Three out of 
these six ¢hikans were in possession of tenants. The deed of? 
sale referred to them ran as follows :-— 
u Plots serial Nos. 2/4 are given for cultivation to Syed Ali valad Bava 
"Saheb under an oral agreetnent for one year on a Makta (rent) of Rs, 
5-12-20; and about two acres of land out of Survey No. 101, Falni No, 2 
is given for cultivation to Julya kom Abdolla Khan Pathan under an oral 
agreement for one year on a Makta (ront) of Rs. 1-15-3... Therefore 
you may recover vasy/ (income) from them as above; and immediately on 
the expiration of their respective periods as per their agreoments you should 
take into your possession the properties (which are) with them, carry on 
the vahtwat thereof and receive the profits”. 


On completion of the purchase, when the plaintiff attempted 
to take possession of the lands, he got possession of three of 
the thikans. He was resisted by the tenants of thikans 2, 3 
and 4 on the ground that they were permanent tenants. 





ing the decree passed by K, G, 
from the decision of V, M, Ferrers, Kulkarni, Subordinate Judge at 
Acting District Judge of Ratnagiri, Deorukh, in Civil Sait No, 182 of 
in Appoal No, 218 of 1913, amond- 1912, 
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The plaintiff filed the present suit against his vendors A. ©. J. 
(defendants Nos, r and 2) and the tenants (defendants Nos.3 4916 
to 8) to recover possession of the ‘hikans, or in the alternative Sen 
to recover Rs, 600 as damages from defendants Nos. i and 2. Visavanat# 

Defendants Nos. 1 and 2 contended that the plaintiff had v. 
no right to claim damages as he was fully aware of their title ; Bald 
and that they were willing to take back the whole property 
conveyed to the plaintiff and refund the purchase-money. 

It was found that the tenancy set up by defendants Nos. 3 


to 8 was permanent. 
The Subordinate Judge held that the plaintiff was entitled 
to claim damages from defendants Nos. 1 and 2, and awarded 


Re. 1 as damages. 

On appeal, the District Judge awarded substantial damages . 
for the breach of warranty, assessing the same at Rs. 230, for 
the following reasons : 


Now dofendants 1 and 2in selling the land in the Sayyad’s occupation 
to the plaintiff, distinctly gave out, that they were iransferring a title 
which would enable the purchaser to require the Sayyad to vacate the land 
insida the year. 

By s. $5, Transfer of Property Act, a vendor guarantees the existence of 
the interest which he purports to transfer; and by s. 109, Contract Act, if 
the buyeris, by reason of the invalidity of the seller's title, deprived of 
the thing sold, tho seller is responsible for tha loss caused thereby, unless a 
contrary intention appears from the contract. 

The seller answers that the buyer took his title with all defects, knowing 
that he would have a contontion with the Sayyad: an] this, he says, appears 
from the contract. In the deed of sale, vendor specifically pledges himself 
to deal with any obstruction offered by his kinsfolk or himself, but he is 
silent as to strangers. ‘This silence, he says, was no oversight: the buyer 
was wei] aware of the state of the caso, and because he was aware of it, he 
paid a price much lower than he would otherwise have had to give. And he 
relies furthermore upon the proverbial caution “caveat emptor,” 

The buyer ia this case has, I think, taken all ihe precaution incumbent 
upon him, in that he has made his vendor profess inset phrase that the 
title he was transferring authorised the expulsion of the sitting tenant at 
the year’s end. The buyer hasa guarantee: and the seller’s title being 
invalid, he is now enforcing it. That the seller is liable in damages the 
lower Court has already found. 


Defendants Nos. 1 and 2 appealed to the High Court, 


V. B. Virkar, for the appellants.—The lower Court ought 
to have applied the maxim caveat emptor to the present 
case. At any rate substantial justice ought to have been done 
by allowing the plaintiff to rescind the whole contract and 
refund the amount received by him. 
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K.N. Koyajee, for respondent No. 1.—The doctrine of caveat 
emptor will not apply: see the Transfer of Property Act, s. 559 
sub-s. 2; Basavaddi Sheikh v. Envjaddi Maleah(*). 

The plaintiff cannot be allowed now to rescind the contract, 
as the conveyance has been completed and there has been mis- 
representation as to a considerable portion of the property: 
see Dart on Vendors and Purchasers, Vol. I, p. 175 ef seq; 
the Indian Contract Act, s. r9 and illustration (c) thereto. The 
vendor must be comp:lled to convey what he can with abate- 
ment: Dart on Vendors and Purchasers, Vol. II, p. 107% 
et seq. 

(Scorr C. J. refers to Palmer v, Jolas (2) and Joliffe v. 
Baker (3).| 

REV. Desai for respondent No. 2 


ScoTT C. J.—The plaintiff, by a sale-deed of the oth of Novem- 
ber 1908, took a transfer of certain immoveable property from 
the rst and and defendants in which it was stated by the 
transferors that plots bearing serial numbers 2 to 4 are given 
for cultivation to Sayyad Ali Bavasaheb under an oral agreement 
for one year on a Makta (rent) of Rs. 5-12-0, and having -paid 
the consideration money he was obstructed in his attempt to 
obtain possession of these plots by the alleged yearly tenants 
who claimed to be permanent tenants. He, therefore, has 
brought this suit against his vendors and the tenants to recover 
possession of thè land from the tenants or, in the alternative, 
to recover Rs. 600 as damages from the vendors on account of 
the misrepresentation in the sale-deed asto the nature of the 
tenancy. It has been held that the tenants are permanent 
tenants, and with that question of fact we cannot interfere in 
second appeal. J 


” 


The more difficult question i§ whether the defendants are 
liable to pay damages to the plaintiff in consequence of their 
statement contained in- the sale-deed with; reference§to the 
tenancy of the occupants of the plots Xbove mentioned. Both 
Courts have held that the plaintiff is entitled to damages 
and the lower appellate Court-has differed from the trial Court 
only in granting the plaintiff substantial, instead of-unsubstan- 
tial, damages. The defendants'1 and 2 who are the vendors 
expressed their willingness to refund the price and cancel the 
sale. This, however, the he plaintiff i is not prepared to consent to, 


- (a)(1897) L. L. B. a Cal. 298. (8) (2888711 Q. B. D, 255,259. 
> (a) (1884) 13 Q. B. D, #51. 
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He only wishes for damages in respect of that portion of that I A. ©. J. 


land which is held on permanent tenancy. There is no doubt 916 
that there has been a serious misdescription of the plots with —~ 
which we are now concerned, and that the purchaser has got VisuvanatH 
something of less value than what he had reason to believe he v. 


was buying from the statement contained in the conveyances Baus 


Most of the English authorities referred to do“not afford Scott C. J. 
much assistance in the case, because there was in them ~~ 
generally a stipulation in the contract made before conveyance 
entitling the purchaser to compensation for mis-description, 
and the question has arisen in England whether such compensa 
tion can be claimed after the purchaser has proceeded to 
completion by taking a conveyance. In such cases the question 
appears to have been now settled in favour of the purchaser 
by the decision of the Court of Appeal in Palmer v. Johnson). 

Here, however, we have not got any preliminary written 
contract, and no express stipulation prior to conveyance. °On 
the other "hand we have in the Transfer of Property Act a 
provision in s. 55 (2) that “the seller shall be deemed to 
contract with the buyer that the interest which the seller 
professes to transfer to the buyer subsists, and that he has 
power to,transfer the same.” Now here the seller has professed 
to transfer to the buyer these particular plots of land burdened 
only by an yearly tenancy, and the buyer now finds that they : 
are burdened by a permanent tenancy. The profession is as to 
the extent of the reversionary interest of the vendor. The 
purchaser, therefore, would be entitled to sue upon the implied 
contract expressed in the sub-section which we have just reterred 
to, and to recover damages for the breach of it, It would seem 
from the dictum ai the Court in Jolijje v. Baker (2), that “ after 
the purchaser has taken a conveyance and the purchase-money 
has been paid, no action can be maintained either at law or in 
equity for damages or compensation on account of errors as to 
the quantity or quality of the subject-matter of the sale, unless 
such error amount to a breach of some contract or warranty 
contained in the conveyance itself, or unless some fraud and 
deceit has been practised upon the purchaser,” ‘The contract, 
which would, by the terms of the Conveyancing Act, 1881, S. 7 
(which came into force alter the conveyance in Jolijfe v. Baker) 
be implied, is more limited than the implied contract under 
s. 55 (2) of the Transler of Property Act, Such implied contract 
would be in the nature of the warranty referred to in Joliffe v 


(1) (1884) 13 Q. B, D, 351 (2) (2883) 11 Q. B. D, 255, 269, 


296 THE BOMBAY LAW REPORTER. [ VOL. XVIII 


A. ©. J, Baker. There can be no doubt as to the quality of the 
191g Subject-matter represented in the present case. It is found by 


ieee the lower Court that the insertion‘as to the particular nature 
Visuvanara Of the lessees’ holding in the transfer-deed was made at the 
v. desire of the purchaser. We think, therefore, that there is a 


ae clear case of a broken contract or warranty for which the 
Seott C.J. purchaser is entitled to claim damages without rescinding the 
> purchase. The damages have been fixed by the lower appellate 
Court, and the decision upon that point has not been attacked 

on any ground of law, and is therefore binding upon us. We 

affirm the decree and dismiss the appeal with costs. Separate 

sets of costs. Defendants 1 and 2 must pay half the costs of 

the plaintiff throughout. In other respects the decree is 

affirmed. Kespondent No. 1’s cross-objections 3 and 4 are 


allowed to be withdrawn as they do not exist fer want of - 


notice. 
Decree affirmed, 





ar 


Before Sa Basil scott, Kt, Chief Justice, and Jrs Justice Heuton, 


ABDULLABHAI LALJI ~~~ 


1916 
tay Y. | 
Peorunri 38; THE EXECUTIVE COMMITTEE, ADEN.” 
Aden Settlement Leyulatwn (VIL of 1900), Clause 18--Lrules made by’ Resi- 
dent at Aden for assessing raliny caluco~-Hateable values arrived at in 
r appeal to Residents Court aud noted in avscsement lists were final— 
Rule taking oway jurisdictcae of civil Cowrt to examine property of 
= values fiecd--£0vle ultra vires, 


Tho Resident at Aden has been authorised by clause 13 of the Aden 
Settlement Regulation 1900, to make rules, with the previous sanction 
of the Local Guvernment, to provide for certaiu specified matters which 
included ‘lhe assessment and collection of any boll, cess, tax or other 
imposi imposed under the Regulation.” The rules so made provided inter 
aliu for the proparation of an assessment list containing ‘the annual 
letting valuo or other valuation on which the property-is assessed,’ for 
complaints to the Executive Committee where any property was for the 
tirst tıme being entered in the list or in whieh the entered rateable value 
had been increased, and for appeals against any rateable value to the 
Judge of the Kesident’s Court, Rule 12 provided that after appeals, if 
any, were decided and the results noted in the assessment list ‘all rate. 
able values so entered in the list shall be final? ‘Ihe lower Courts held 


-Tizi Reference No. 9 of 1915, Price, Political Resident at Aden, 
made by Brigadier-General C,H. U, 


3 


imt 
L 
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that the Rule made the decision of the Judge of the Resident’s Courtin A, OC, J. 
a rating appeal final, in the sense that the person aggrieved could not 


institute a civil suit to call the valuation into question, 1916 
Heid, that the Rule 12, as read by the lower Courts, amounted ABDULLA- 
to ‘the creation of a jurisdiction whieh the Legislature with-held’; BHAI 
and was therefore wlira vires. Y. 
EXECUTIVE 


SuIT to recover back amounts of certain taxes alleged to have a 
been illegally levied. DEN. 


On the 25th January 1909, the plaintiffs Abdullabhai and 
Jumabhai Lalljee, trading at Aden, obtained from Government 
a lease, for a period of thirty years, of lands in the Sheikh 
Othman District at Aden, for the purpose of constructing salt- 
works and manufacturing sall. The rent reserved by the lease 
was Rs. 7000 a year; and a royalty was payable at the rate of 
eight annas on every ton of salt exported. 


The Municipal affairs of the Settlement of Aden are governed 
by a body of persons called the Executive Commiitee of the 
Aden Settlement and constituted by the Aden Settlement 


Regulation VII of 1900, Clause 13 of the Regulation enabled 
the Resident at Aden to make certain rules, It ran, so far as 
materi&l to the present purpose, thus :— 


“The Resident, with the previous sanction of the Local Governmeut 
shall, as soon as may be after the commencement of this Regulation, and 


rom time to time, make rules to provide, for all or any of the following 
matters, namely :— 


(6) The assessment and collection of any toll, cess, tax or other imposi 
imposed under this Regulation ... a 


In exercise ofthe powers so conferred the Resident made 
rules for the assessment and collection of the House and 
Property tax and the general Sanitary tax, on the 26th March 
1909: chief among the rules being :— 


I. When arate on buildings or lands or both is imposed, the Executive 
Committee shall cause an assessment list of all buildings or lands or build 
ings and lands as the case may be in the Settlement District to be prepared, ¥ 
containing ;— . 

(a) The name of district or division in which the property is situated. 


(b) The designation of the property, either by name or by number, 
sufficient for identification. 


(c) The names of the owner and oceupier, if known, 
(d) The annual letting value or other valuation on which the pro- 
perty i3 assessed ; and 
(e) The amount of tax assessed ‘thereon. 
8. On the requisition of the Executive Committee or of such person, the 
owner or occupier of any such building or land shall within such reasonable 
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period as shall be specified in the requisition, be bound to furnish a true 
return to the best of his knowledge or belief and subscribed with his 
signature :— 

(a) As to the name and place of abode of the owner or occupier or of 
both ; 

(b) a8 to the dimensions of such building or land and the annual letting 
valus or other valuation thereof. 

4 When the assessment list has been completed the Executive Committee 
shall give public notice thereof, and of ihe place where the list ora copy 
vhereof may be inspeclod; and every person claiming to be either 
owner or occupier of property included in the list, and any agent of such 
person, shall be ai liberty io inspect the list and to make an extract there- 
from without charge. The Committee shall. at the same time; give public 
notice of a day, not boing less than fifteen days from the publication of 
auch notice on or before which complaints against the amount of any rateable 
value entered in Lhe assesament list will be received in their office. 

<, In every case in which any property has for tho first time been entered 
in the assessment list or in which the entered rateable valuo of any 
property has heen increased, the Executive Committee shall, as soon as 
conveniently may be, give a special written notice to the owner or occupier 
of the said property specifying the nature of such entry and informing him 
that any complaint against the samo will be received in their office at any 
time within fifteen days from the servics-of the special notice. 

6, Every complaint against theamount of any rateable value è éntered 
in the assessment list must be made by written application to the Executive 
Committee on or before the day or the latest day fixed In the public ora 
special notice aforesaid stating the grounds on which the valuo is disputed. 

7. The Executive Cemmitiee shall cause all complaints so received to 
è registered in a book to be kept for this purpose and shall give notice, in 
writing, to each complainanteof the day, time and place when and where his 
complaint will be inve-tigated. 

,8- ‘Tho Execntive Committee shall appoint an officer or officers to 
unvestigaic and dispose of the complaiat in the presence of the complainant, 
if he shall appear and if not, in his absence. Such officer or officers may, 
ror reasonable cause, adjourn investization from time to time, 

9, When the complaint is disposed of and the result noted in the OEE 
any amendment necessary in accordance with such result shall be made in 
the assessment list, 

10, When all such complaints, if any, have been disposed of and all 
amendments in accordance with such complaints have been made in the 
assessment list the said list shall be authenticated by the chairman of the 
Execative Committee who shall certify that except in the cases (if any) in 
which amendments have been made, no valid objection has been made to 
the rateable values entered in the said list. 

11, Appeals against any rateable value shall be heard and determined 
by the Judge of the Conrt of the Resident, but no such appeal shall be 
heard by the said Judge unless it is brought within fifteen days from the 
date on which a complaint previously made to the Execntive Committee as 
aforesaid has been disposed of. 


ü 


As 
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az. After appeals, if any, as aforesaid are decided and the results noted A, C. J. 
in the assessment list, all rateable values so entered in the list shall be 
final, subject to such action as may be necessary under rr, 17 and 13 follow- hat 
ing. 


17 (1) The Executive Committee may at any time ‘alter the said list by ABDULLA- 


inserting the name of any person whose name ought to have been inserted, a 
or by inserting any property which ought-to have been inserted, or by Hi CUTE 


altering the valuation of or assessment on any property which has been CONNITTER, 
erroneously valued or assessed through fraud, accident or mistake, after  ADBN. 
giving notice to any person inserted in the alteration of a timo not’ less oe 


than one month from the date of service of such notice, at which the altera,’ 
tion is to be made. 


(2) Every objection made by any person interested in any such alteration, 
before the time fixed in the notice and in the manner provided by rr. 6 and 


7 shall be dealt with in all respects as if it were an applicatiou under the 
said rules, 


(3) Every alteration made under this rule shall, subject to the result ot an 
appeal under r. 11, have the same effect as if it had been made on the earliest 


day in the current official year in which the circumstances justifying the 
alteration existed, 


18. (2) Itshall be not necessary to prepare a now assessment list every 
year. Subject to the condition that every part of the assessment list shal! be 
completely revised not less than once in every year, the Executive Com. 
mittee may adopt the valuation and assessment contained in.tho list for any 

——— pear, with such alteration asmay be deemed necessary, for the year im. 
mediately following. 


(2) But the provisions of rr.4, 5, 6,7, 8, 9,10 and 17 shall be applicable 
every year, as if a new assessment list has heen completed at the 
commencement of the official year. 

By another Notification issued on the same day, the Resident 
levied the house and property tax at six per cent. on the rate- 
able value; and the general sanitary tax at three per cent. 
on the said value.” The taxes were to be levied at half of the 
rates in the village of Shaikh Othman. The person or property 
made liable was “the person who would be liable under 
Bombay Act II of 1888 and all property the rateable value of 
which exceeds Rs. 20 per annum.” 

Whilst the salt-works were under construction, the Executive 
Committee of Aden (defendants) assessed the tax at Rs. 283-8-0 
for the years 1909 and 1gro, on their annual letting value, 
which was taken to be Rs. 7000. In 1911 when the construca 
tion was completed and the plaintiffs began to manufacture 
salt, the defendants adopted anew mode of assessment, and 
fixed the rateable value of the property at one-half the value 
of the salt exported by the plaintiff during thé year less ten 
per cent. The tax so levied in 1911 was Rs. 125-12-0. The 
valuation was coafzmed by the Resident on appeal, on the 
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ground that “the rent of Rs. 7000 is not the rateable value of 
the property : the safer course for the settlement would be to 
fix what an hypothetical tenant might reasonably pay for the 
salt work.” The tax levied on the same principle in 1912 and 
1913 was Rs. 2240-3-8 and Rs. 4497-4-9 respectively, The 
plaintiff appealed against the levy on both occasions to the 
Resident, but without success. 

Eventually the plaintiffs filed the present suit to obtain 
a declaration that the new mode of assessment adopted by the 
defendants in assessing the taxes for the years 1911, 1912 and 
1913 was wrong, illegal and unauthorised, and that the correct 
method of assessing the tax was to take the fixed rental 
Rs. 7000 or at the most such sum and the royalty payable by 
the plaintiffs as the rateable value of the lands, The plaintiffs 
piayed for a refund of Rs, 6012-8-9 which was recovered from 
them by the defendants as taxes in excess of the amount really 
payable, 

In their written statement, the defendants contended inter 
alia that the only remedy open to the plaintiffs was to appea 
to the Resident, and that the Court had no jurisdiction to 
entertain and try the suit, a8 

At the trial, the Assistant Resident and Judge raised a 
preliminary issue: whether this Court has jurisdiction to 
interfere with the assessment fixed by the defendants and 
confirmed by the appellate authority? The learned Judge found 
the issue in the negative and dismissed the suit for the following 
reasons :—- 

, Defendants cite certain rulings which they interpret in their favour, 
The most important of these is the High Court decision in Morar v, Borsad 
Munreipality (1910, I, L. B, 24 Bom, 607), 

This decision is authoritative and conclusive. The only question is 
how far its effects may be modified by the force of two arguments 
advanced by plaintiffs. The first of these has reference to the words “ by 
law” which I have emphasised in the last sentence of the above quotation, 
The plaintiffs contend that the rules under which the assessment is made 
and which provide for appeals against over-assessment were not passed by 
ihe Logislative Council, and therefore have not, for the purposes of the 


_present case, the force of law. That the rules were made by the Resident, 


who cannot have had tbe intention, and certainly had not the power, to 
prevent a Civil Court from hearing a regular Civil Suit to recover a tax 
illegally levied. 

I am unable to accept this view. As poinled out by defendants the 
Aden Settlement Regulation (No. VIT of 1900) is a Legislative Enactment 
of the Governor-General of India in Council. Section 13 of that Regu- 
lation lays down that the Resident, wilh the previous sanction of the local 
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Government, shall make rules to provide for various matters, including 
assessment of taxes, etc, Tha rules now in question were so made, with 
previous sanction of the Government of Bombay, and duly published by 
Notification of that Government. These rules have, therefore, full 
Legislative sanction and unquestionably constitute the law on the subject 
under consideration. 

Moreover the ruling the Borsad case refers to the rule providing a 
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remedy against over-valuation. I can imagine no reason for supposing that COMMITTEN 


the rule referred to wasmade in such amanner asto giveit the force 
of law to a greater extent than, as I conceive, obtains in respect of the 
Aden rules. And it is an important point in favour of the defendant’s 
argument that the Aden rules require an appeal to be made tothe Judge 
of the Court of the Resident distinctly a more authoritative tribunal than 
the general Commiltee of the Municipality. 

I, therefore, hold that the valuation of the property was made and 
confirmed by the authorities in whom the powers of so doing had been 
placed by law: 

There remains a lurther argument of the plaintiffs which has to be 
considered. They maintain, in effect, that the ruling the Bur-ad case does 
not apply to oust the jurisdiction of a Civil Court, iu a case whero the 
valuation of the property has been made in an unauthorised manner, nob 
in accordance with the rules laid down, and this, they contend,-is the fact 
in the mesent case. They cite the cases of K., Raghunuthdas v. Ankleshwar 
Municipality ( (1901) I. L, R. 26 Bom, 294) and Seeretury of States v, Hughes 
(7913) I, L. R. 38 Bom. 293) 

The first of these two cases differed from the Bossad case in that the 
complaint was of an illegal assessment rather than an over-valuation, it 
being alleged that ‘tho mode of estimating the assessment was illegal and 
noi in accordance with the rules framed by the Municipality.’ The High 


Court hold that if this allegation had been established the case could have - 


been distinguished from the Aorsad case. The samo principle was laid 
down in Sceretary of State v. Hughes, whore it was held that the taxing 
authority had gone beyond the powers assigned to him by law, and that, 
therefore, his action being illegal, the case was one in which the jurisdiction 
of the Civil Court was not ousted, J am bound to take the same view, and 
te hold that this Court has jurisdiction to interfere in the present case if, 
and only if, the mode of assessment adopted by the defendants can be 
shown to be illegal. 

I hold that the defendants have calculated the letting value of the 
property in order to arrive at its rateable value, and inso doing have ip no 
way exceeded the powers given to them under the rules. 

For the reasons which I have given I hold that tho action of the 
defendants has bocen neither unauthorised nor illegal in any respect, and 
therefore ibis not within the jurisdiction of this Court io interfere with 
the assessment fixed by the defendants on plaintiffs’ property, It is 
perhaps not altogether to be regretted that, in order to arrive at a decision 
upon the point of law, it has been necessary, to some extent, to enter into 
the merits of the case. The resull in any case is that tho previous 

decisions of the Court of tho Rostlsibia appow are fiual, that this Court 
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A, ©. J. has no right to interfere, and the suit is, therefore, dismissed, with all 
costs against the defendants, 
1916 


— On appeal, the Resident was of opinion that his decision in 

Aspurua- the rating appeal being final under the rules could not be inter- 

BHAI fered with by the Court; but he submitted the following ques- 

is tions to the High Court of Bombay under s. 8 of the Aden 

EXECUTIVE 

Coummrren, Courts Act (II of 1864) :— 

ADAN 1, Whether the lower Court did not act irregularly and illégally in decli- 

oe ning to hear the case as a whole and raising the preliminary issue and decid- 

ing the same without taking any evidence as to the merits of the case P 
2. Whethor the decision of the lower Court on the said issue was not er- 


roneous P 
8. Whether tho lower Court wus not wrong in dismissing the plaintiffs’ 
suit? 


The 1eference was heard by Scott C. f. and Heaton J. on 
the gth and the 16th February 1916. 


Inverarity, Selalvad and Mulla, with Ratanlal Ranchhod- 
das, instructed by Edgclow, Gulabchand, Wadia & Co., for 
the appellants. 

Jardine (Advocate General) and Strangman, instructed by 
Nicholson, (Government Solicitor), for the defendants. i 


Lnuverarity.—The provisions of Rule 12 making the decision 
of the Politica] Resident at Aden in a rating appeal ‘final,’ do 
not make it final in the sense of ousting the jurisdiction of the 
Court: for, any expression making the decision of any autho- 
rity final, in fiscal Statutes, cannot oust the jurisdiction of the 
Court, if it can be shown that the assessing authorities have 
not proceeded in accordance with the provisions oi the fiscal 
Statutes: Armytage v, Wilkinson () and Holland Bombay 
Lrading Co. v. The Secretary of State (2). I distinguish 
Morar v. Borsad Town Municipality (3) on the ground on 
which it was distinguished in Kasandas v. Anhkleshvar 
Municipality (4). See also Secretary of State v. Hughes (5) 
We had no opportunity to prove this, for the lower Court did 
not permit us to adduce evidence. 

The defendants can justify the valuation made by them, only 
if they have fixed the valuation on any of the accepted 
methods, Even the rules themselves provide that the assess- 
~~ (1) (1878) 8 App. Cas. 385, 365.. == MTom 

(2) Unreported, O. C. J, Appeal 892. Suit 180 of 1895. 
(8) (1900) I, L, R. 24 Bom, 607; 2 Bom. L, B. 417. 


(4) (1901) I, L. R. 26 Bom. 294; 3 Bom, L. R. 882, 
(5) (1923) 1. L, R. 38 Bom, 293; 16 Bom, L, R, 121. 
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ment must primarily proceed upon the annual letting value of A, ©. J. 


the property: The Queenv. Westbrook (), That value in the 
present case clearly is the rent plus the royalty. The other 
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avdine —The appeal provided by the Rules is to a judicia] EXECUTIVE 
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officer; it is therefore on the same hasis as an appeal against 
valuation unders. 217 of the City of Bombay Municipal Act, 
1888, the decision of the Chief Judge in which is made ‘ final’ 
under s. 219 (15) of the Act. 

The jurisdiction of the Court can be taken away only by an 
Act of the Legislature: Jacods v. Breii). In the present 
case, no jurisdistion has been ousted; but it has not come 
into existence at all: Zhe Collector of Thana v. Bhaskar 
Mahadev Sheth(3); Mahadaji Govind v. Sonu bin Davlata (4) 
and Premshankar Raghunathji x. Government of Bombay(), 


Inverarity, in reply, referred to Secretary of State v. 
Moment (6); Vishnu Iari Kulkarni v. Ganu Trimbak) and 
Bhaishankar v. Municipal Corporation of Bombay (8). 

; Cur. adv. vult, 

Scorr C. J.—This is a reference under s. 8 of the Aden Act 
I] of 1864 for the -decision by this Court of the following 
questions: — 

1. Whether the lower Court (i. e. of the Assistant Resident) 
did not act irregularly and illegally in declining to hear the 
plaintiffs’ case as a whole and raising a certain preliminary 
issue and deciding the same without taking any evidence as to 
the merits of the case. 

2. Whether the decision of the lower Court on the said 
issue was not erroneous. And 

3. Whether the lower Court was not wrong in dismissing 
the plaintiffs’ suit. 

The nature of the plaintiffs’ suit and the circumstances under 
which the preliminary issue, the subject of the reference, was 
raised are stated in the judgment of the Assistant Resident as 
follows :— 

“The plaintiffs, in 1909, obtained a lease from Governmen 


(1) (1847) 10 Q. B. 178, 208. (6) (1912) 15 Bom, L. R. 27, P. c. 
(2) (1875) L. R. 20 Eq. 1,6, (7) (1888) I. L. R. 12 Bom, 278, 
(8) (1884) I. L, R. 8 Bom, 264, 266. (3) (2907)19 Bom, L. Re 417, 

(4) (1872)9 B. H.O, R, 249, a. 0.4, 


e (5) (1871) &B. H. C. R, 198(a. €. 3.) 
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A. ©. J, of certain lands in the Sheikh Othman District of Aden for the 
1916 Purpose of constructing Salt Works thereon and the manufacture 
=~ of salt therein. The plaintiffs pay arent of Rs. 7,000 per 

Apputia- annum for this land, plus a royalty of eight annas per ton on all 
BHAI galt exported by them. The defendants, the Executive 

ie Committee of the Aden Settlement, constitute the Municipal 

P EAEE A authority of the Aden Settlement, within the area of which is 
Apun comprised the land upon which the plaintiffs’ salt works are 
Scot J, Situated. 

—— “As stated in the plaint, the Political Resident at Aden, in 
exercise of powers conferred upon him by the Aden Settlement 
Regulation (No. VII of 1900), had published two Notifications 
dated 26th March 1909 levying certain taxes and laying down 
rules for the assessment and collection thereof. Included 
among the taxes so levied were a House and Property tax and. 

a General Sanitary tax, both taxes to be assessed on the 
rateable value of the property taxed. 

“By these Notifications, the defendants were charged with 
the duty of assessing and collecting the said taxes in accordance 
with the Rules therein embodied. _ _ 

“ The defendants, acting on the powerg thus “conferred op 
them, fixed the rateable value of the aforesaid lease-hold lands 
of the plaintiffs at Rs. 7,000, that being the amount payable by 
the plaintiffs as annual rent for the lands. This was done in 
the year 1909 when the Salt Works had only just begun to be 
constructed and no-sait had as yet been produced. In the year 
1911, when production had commenced, the defendants adopted 
anew mode of assessment, and fixed the rateable value of the 
vroperty at one half the value of the salt exported by plaintiffs 
during the year, less ten per cent. 

“ The plaintiffs state that they protested against this new 
mode of assessment, but their protest was over-ruled by de- 
fendants, who continued in- the following years to assess the 
taxes on the new basis in spite of protests from plaintiffs on 
each occasion, The plaintiffs urge that this new method of ' 
assessment is wrong in principle and oppressive, as well as þe- 
ing illegal and unauthorised, and they ask for a declaration of 
the Court to that effect. They ask further fora declaration 
that the correct method of assessing the taxes is to make the 
fixed rental Ks. 7,000 or at most such sum plus the royalty 
payable by plaintiffs on salt exported, as the rateable value of 
the lands and to assess the taxes on such rateable value. They 
ask finally for a decree for the refi) d of the excess sums, over 
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the amount legally payable, recovered by defendants during 
the three years 1911-1914. 

“ Now the first point to be noted is that in then plann the 
plaintiffs make no mention whatever of the fact thee tm 
successive years they made thee appeals to the Cott ¿i ihe 
Resident, in the manner provided inthe Rules, agoni the 
defendants, decisions of which they complain, and thet all 
these appeals were rejected by the Comt, This we ust i 
which great importance is, not unnatmally, attained bs the 
defendants who maintain that these decisions in appeal me 
final and that this Court cannot interac. Inthe chinni rahe: . 
it has been necessary to frame a preliminary issue --Wheihe 
this Court has jurisdiction to interfere with the sere ined 
fixed by the defendants, and coufiamed by the aqpclate 
Authority?. If tie decision on this issue be lomd an thes EON 
tive, this Court can have no option but lo disiniss uh 

The plaintiffs inter alia contended that the ruk- yuosiomg 
for appeals against over-assessment were not pissed Dy the 
Legislative Council and therefore have not for th. papucs nt 
the present case the force of law. 


The Aden Settlement Regulation, 1900, made uadi the 
Government of India Act, 1870 (33 Vic. c. 3) provides for the 
establishment ofan Executive Committee for the Municipal 
Government of Aden tobe appointed and conticucd by the 
Resident which shall have such authority, discharge such 
functions and exercise such powers within the cuce to which, 
‘the. Regulation extends as the Resident may by any ote: undei 
the Regulation direct. By clause 13 the Resident 1. autiornsed, 
‘subject to the previous sanction of the Local Goyirnment, io 
make rules to provide for certain specified matters which 
«include ‘ the assessment and collection of any toll, cess, taa ol 
other impost imposed under the Regulation.” 

- By clause rr the power to impose such folly, etrs ca tase: 
and other imposts as are necessary for the purpose: of the 
Regulation is vested in the Resident who may ue tha 
and modes of levying or recovering the same. 

On the 26th March 1909 the Resident inipostil date, anaa 
House and Property Tax and General Sanitary Tax, and on 
the same day issued rules purporting tu be for the assessment 
and collection of the Mouse and Property Tax or General 
Senay Tax. i 
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list containing “ the annual letting value or other valuation on 
which the property is assessed”, for complaints to the 
Executive Committee where any property was for the first time 
being entered in the list or in which the entered rateable value 
has been increased, and for appeals against any rateable value 
to the Judge of the Resident’s Court. 

Rule 12 provides that after appeals, if any, are decided and 
the results noted in the assessment list all rateable values so 
entered in the list shall be final subject to such action as may 
be necessary under rules 17 and 18 to amend the list from time 
to time. 

it may be observed that the rules contain no rules for 
assessment but only directions for the entries to be made in the 
assessment book after the property has been assessed. 

Chis point can be made clear by reference to the City of 
Bombay Municipal Act (Bombay Act III of 1888) which is 
expressly referred to in the Notification of Taxes of the 26th 
March 1909. 

Sections 146 to 153 of the Bombay Act provide for the 
persons to be made liable. These sections are adopted by 
reference in the Notification of Taxes but ss. 154 and 155, which 
provide for the mode of assessment, have no counterpart in 
either the rules or the Notification of the Resident. 

The provision of rule 12 regarding the finality of the rateable 
value is apparently taken from the first and the last lines of 
s, 219 (1) of the Bombay Act but there is no counterpart to the 
Bombay provision that the decision of the Judge in an appeal 
against such value shall be final. . 

It is, however, assumed by the Assistant Resident’s judgment 
that the provision that the rateable value shall be final is equi- 
yalent to a provision that the decision of the Judge in the rat» 
ing appeal shall be final. 

If this was the intention it is curious that the Bombay Gove 
ernment whose previous sanctionto the rules was necessary 
should have sanctioned the omission of the provision that the 
decision of the Judge ina rating appeal shall be final. Itis 
curious for the reason that the corresponding provision in s. 219 
of the Bombay Municipal Act was found to require validation 
by an Act of the Governor-General, viz, Act XII of 1888. 

‘It is just as probable that the provision that the decision 
should be final was omitted in order not to prevent suits for rë- 
fund of disputed rates in the Court of the Resident in which 
suits a case might be stated under the Aden Act for the deci- 
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sion of the High Court as they can be stated by the rating ap- 4, ©. J. 
peal Court in Bombay under the Act XII of 1888, or because 3916 
there was a doubt as tothe legality of limiting by rules the ~~ 
ordinary jurisdiction of the Resident’s Court. ABDULT A~ 
We will, however, dispose of the reference now before us on 2 
the assumption that the rule 12 is intended to make the deci- Espcuriyy 
sion of the Judge of the Resident’s Court ina rating appeal Comurrrnr, 
final. On this assumption we think the rule is utra vires. PAN 
It is well established that a distinct unequivocal enactment Seott it C.J. 
is required for the purpose of either adding to or taking away 
the jurisdiction of a Court. The Resident’s Court had already 
jurisdiction under the Aden Act of 1864 to hear and deter- 
mine all cases of whatever value. The Rule 12 read as it has 
been by the Assistant Resident amounts, to use the words of 
Lord Watson in King v. Henderson(, to “the creation of a 
jurisdiction which the legislature withheld.” It would if valid 
force the aggrieved rate-payer to accept a final decision by a 
procedure in which appeal by way of case stated to this Court 
would not be open. No one disputes that such a result may 
be obtained by Legislative enactment by a competent autho- 
rity but authority to achieve such a result by the subordinate 
legislation of rules cannot be implied, for the presumption is 
the other way. 
‘We are, therefore, of opinion that there is no valid objection 
to the trial on its merits of the suit instituted by the plaintiffs. 
We answer the questions put as follows :— 
(1) In the affirmative. 
(2) The decision of the lower Court was erroneous. 
(3) The lower Court was wrong in dismissing the plaintiffs’ 
suit, 
Costs consequent on the reference to be costs in the suit. 


w 


Answers accordingly, 
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Viscount HALDANE, LORD PARMOOR, LORD WRENBURY, 
Sip JoUN EDGE AND Mr. AMEER ALI, 


joan THAKUR UMED SINGH 
Sats v. 

Nerumjene, RAL BAHADUR SETH SOBHAG MAL DHADHA." 

Ailitiatian= A ts of ferne- Award Agreement to refer signed by all 

pe boo, bebop lication fac aa order of reference nol signed by one of 

thee Ohrid, fore ace made in the presence of all parties— Decree made 

aor pac dds eng -Rne as—Recient of order-vefosing revision—Code of 

Ue Piw deca, (Aet V of 1903), See, 18; O. XLVIL +. I; and Schedule 
a, .% 1,15 ane? 16, i 


Schedule 7 to the Code of Civil Procedure, 1908, which provides by 
mr ithat where the parties to = suit have agreed ‘thatthe matter in 
ifYerance Ji'bhsvaferreltio arbitration they may apply in writing to 
the Couri Pran ovder of reference, does not require that tho writing 
‘honk of nevcasity be signed. g 


Bofors the trial of u suit all parties Lo it entered into an agreement to 
refor ths qoe- owada dispule to arbitration, The agreement was signed 
» by ths plaintiisant defeadints cach with his own hand, excepting a 
minor -datendant who signed through bis gaardian ad litem appointed 
Lyth. Court ‘Che parties appeared before the Court and produced 
tho agreement und soplied for an orderyof reference, and the Court 
thereupon made the «dor .— n 
(feld, that, as thog chlguwdian was in Court‘snd-asseated to the said 
ap dlivatioa, urioajustize bilarisea, and the sail ordor and tho subse- 
quent arbitration prosesdiazs ani the-award mada thereia should nob 
beset aside baviuse of the amission to sizu the said application by the 
minor's gpordian aed litem. 


Where the Court his rejected objections,"under s. 15 of Schedule 2 of 
ihe Cade of Civil Prozedure, 1903, to an “award-and passed a decree 
uoj r aaor thu Nehe lute,’ and an “application under s, 115 of the 
Gale fon revisou of that deeree is rejected ‘on merits,-an order under 
O.XLVU, r.g of the Code, "for a review of the order refusing revision 
is not justitied in -bho absence of circumstances ‘which would be the 
onse within the provisions of tho said s..15 of Schedule 2, which would 

enahie the Court to sot aside the-award, 


The plaintifis-respondents sued the defendants-appellants, 
inethe Court of the Commissioner and -District Judge, Ajmer 


žala JW, Peika, Beriker as-lyv, London. 
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minodatendant who signal through his guardian ad litem appointed 
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be $e! aside bastuso of the o.nissiog to sizo the said application by the 
minor's guardian ad ten, 


Where the Court hig rejosted objections, “under s. 15 of Schedule 2 of 
the Code of Civil Procedure, 1903, to an “award-and passed a decree 
aade s2Gol thet Schedulo, und an application under s, 115 of the 
Oodle for revision of that decree is rejected /oo merits,-an order under 
O. AUVL, r. 2 of the Code, "for a review of tho order refusing revision 
is not justified in -tho absence of circumstances ‘which would be the 
orse within tho provisions of the said 3.25 ef Schedule 2, which wonld 

cnahle the Court to sot aside the-award., 


The plaintiifs-respondents sued the defendants-appellants, 
in-the Court of the Commissioner and - District Judge, amo 
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sion of the High Court as they can be stated by the rating ap- 
peal Court in Bombay under the Act ATI of 1888, or because 
there was a doubt as to the legality of limiting by rules the 
ordinary jurisdiction of the Resident’s Court. 

We will, however, dispose of the reference now before us on 
the assumption that the rule r2 is intended to make the deci- 
sion of the Judge of the Resident’s Court ina rating appeal 
final. On this assumption we think the rule is ultra vires. 

It is well established that a distinct unequivocal enactment 
is required for the purpose of either adding to or taking away 
the jurisdiction of a Court. The Resident’s Court had already 
jurisdiction under the Aden Act of 1864 to hear and deter- 
mine all cases of whatever value. The Rule 12 read as it has 
been by the Assistant Resident amounts, to use the words of 
Lord Watson in King v. Henderson), to “the creation of a 
jurisdiction which the legislature withheld.” It would if valid 
force the aggrieved rate-payer to accept a final decision by a 
procedure in which appeal by way of case stated to this Court 
would not be open. No one disputes that such a result may 
be obtained by Legislative enactment by a competent autho- 
rity but authority to achieve such a result by the subordinate 
legislation of rules cannot be implied, for the presumption is 
the other way. 


We are, therefore, of opinion that there is no valid objection 


to the trial on its merits of the suit instituted by the plaintiffs. 
We answer the questions put as follows:— _ 
(1) In the affirmative. 
(2) The decision of the lower Court was ‘erroneous. 
(3) The lower Court was wrong in dismissing the plaintiffs’ 


suit, 
Costs consequent on the reference to be costs in the suit. 


Answers accordingly, 


a (+) [1898] A. C. 720, 
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P, C. subsequent proceedings in arbitration and the award were 
1915 Set aside, The material part of the judgment was as follows ;-— 


wae ‘‘ Although there are several grounds urged in the petition for review, 
THAKUR only one ground was taken up in the argument, namely, that the learned 
o High Court wasin error in regarding the omission to sign the application 


j for arbitration by one of the parties as unimportant, and covered by the 
Rar existence of the agreement between the parties, 

BAHADUR The case rests on the specific law laid down in Schedule 2, para, I of 
Sree the new Civil Procedure Code (corresponding with s. S06 of the old 
Sopyag Code), It is argued that according to this rule non-joinder of all the 
Mat parties renders the application and all -proceedinga based thereon illegal 
at and xtra vires, 

Mp. Mulla in his commentary writes thal: «Tf all parties interested 
have joined in the application, an order of reference will be made undar 
para. 3” and “in order to give jurisdiction to the Court to make an order of 
reference...ibis necessary thal allthe parties interested must apply to 
the Court.” These opinions are based on Calcutta High Court rulings in 
Ghulam Khan v: Muhammad Hassan, (1901, I. L. R. 29 Cal, -167) and Joy 
Prokash Lall v. Sheo Golam Singh, 1884, I. L. R. 11 Cal. 87.), 

Mr, Banerji in his work ‘ Arbitration in India’ (1998) p. 73, quotes 
a Privy Council ruling to the effect ihat even when the parties consent to 
waive conditions of law this does not give jurisdiction: and Sir Peter 
Maxwell, at p. $79 of his Interpretation of Statutes, says that where an 
act required by statute is precedent to jurisdiction, compliance cannot he 
dispensed with. 

Mr, Justice Richards in Ramjiawan Ram v, Kali Charan Singh, (1907, 
I. L. R. 29 All. 429), has laid dowa that Courts ought to be moat careful 
that the provisions of s. $06, old Civil Procedure QOode, are strictly 
complied with. 

The learned counsel further argued that the agreement itself could got 
be taken aa equivalent to the application-for reference. The High Coury 
might have been influenced by the affidavit that appeared on the record to 
the effect that the minor had been present in Court when the application 
was made, But this affidavit was very defective and inadmissible. It-does 
not bear the minor's name or his guardian as one of those who presented it, 
lt has no order of the Court to bring it on the record, and it has been 
referred to inthe lower Court’s judgment actually after the Court had itself 
passed an order (dated 6-5-11.) bo the effect that extraneous evidence about 
the arbitration being entered on with the consent of all parties was in- 
admissible, 3 

The Juige dil nakin the pPreceedirs ethe fact that the minor was 
present when the application was presented, ‘and failing that the afidavit is 
valueless in evidence: vide Wield’s Law of Tvidence, p. 406, 

Counsel further urged thajt even if the umpire’s action had been with 
proper jurisdiction, it was dn itself illegal, as he opened the case de novo, 
whereas all he had to do wag to consider the points on which the arbitrators 
had failed to agree, N h idence, theugh he called for it, 
He failed to realise that kial: vide In re Enoch and 
Zaretzky, Bock & Co's. A K. B, 363, His award 
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Steeantforth V. Liuen? (1); Vales ee Whale u}; Bradburn ve Great Western 
Railway Co. (3); Jebsen v. Kert and West India Dock Co. (455 
Rodocanacht v. Malburn (5); and Willigwe Brothers v, Ed. T, Agiugs 


Limited (6), referred to. 
A. K. A. S. Jamel v. Moolla Dawood, Sons and Company (7), reversed. 


THE appellant sued the respondents for Rs. 1,09,218.-12-0 
as damages for breach of six contracts made at various dates 
between April and August rgt1, for sale of 2 3,500 shares, the 
delivery for which was to take place on the 30th December 
torr. The appellant tendered the shares on that date but the 
respondent failed to take delivery. The sharers had fallen in 
value on the date fixed for delivery. The appellant contended 
that the measure of damages was the difference between t 
contract prices of the shares (i, e., Rs. 1,84,125-10-0 
market prices (viz, 4/3 per share) on the dat the delivery 
when the breach took place. It appeared’that the appellant 
had sold the shares in various lots after thg breach, and realised 
prices which were higher than the market prices on December 
30, 1911, except in two instances. The respondents contend 
that under the terms of the contract if they failed to make 
payment for the shares on the settlement day, the appellant 
had an option to resell the shares, that he had given notice of 
his intention to resell them, and that he had, in fact, sold the 
shares at prices which were higher than the market prices on 
December 30, 1911, and consequently he was entitled only to 
the difference between the contract prices and the prices at 
which the shares were actually sold. Ormond J. who tried 
the case, upheld the respondents’ contention, for the following 


reasons i — 

‘‘Now we come to the question of damages. The plaintiff sues for the 
difference between the market rate on the due date (4s, 3d.) and the contract 
rate. Defendant contends that the plaintiff having in his letters expressed 
an intention of reselling he (the defendant) is entitled to the benefit of the 
higher rate at which the plaintiff actually sold. The plaintiff in his letter 
of the goth December, Exh A, says; ‘‘ Failing compliance with thi® 
request by to-dlay our clieot will be forced tosell the said share, 
by public auction on or about the 2nd proximo,” and ia his letter, 
Exh. D, of the end January, he says: “We have now to give 
you notice that’ our client inteads to resell these shares and to institute 
a suit against you for the recovery of any loss which may result from that 
course. Unless t(he priceis paid - cash within seven days from this date 


the 














(1) (1820) 7 Bing. 169. 5) (1886) 18 Q. B. D, 67, 2!” 
(2) (2838) 4 Bing) Nr Grepev~ (6) 11914] A. C. S10. 


(3) (1874) L. R. 1 Ex.1. (17) (1918) 7 L., BYR. 252, 
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damages payable by them. Fora full report of the judgment 
see Jamal v. Moola Davood Sons & Col), 


The appellant thereupon appealed to His Majesty in Council. 


Sir H. Erle Richards K.C. and Coliman, for the appellant.— 
The true measure of damages is the difference between the 
contract price and the market price on the day of the breach, 
December 30, 1911, and the Courts below were not right in 
holding that the appellant should give credit for the profit 
made by him by sale of the shares mostly after the suit: Poti 
v. Flather.(2) The appellant was not bound to sell the shares 
as he intimated in his letters; and s, 107 of the Indian Contr act 
Act (IX of 1872) does not apply. 

[ ViscounT HALDANE referred to British W estinghouse 
Eleciric and Manufacturing Company, Limited v. Underground 
Electric Railways Company of London, Limited (3). | 


The principle as to measure of damages there stated was 
considered in the case of Williams Brothers v. Ed. T. Agius, 
Limited (4) and that principle is that a subsequent transaction, 
if it is to be taken into account in mitigation of damage, must 
be one which arises out of transactions naturally attributable 
to the consequences of the breach, and must not be of an inde- 
pendent character. Here the subsequent sales were of an 
independant character, because the appellant was under no 
obligation whatever to sell the shares: section 73 of the Indian 
Contract Act, illustrations (a) and (c), was also relied on. 


Franf Dodd, for the respondents.—The negotiations between 
the parties suspended the right of the plaintiff to sell the 
shares pending the negotiations. The plaintiff said to the 
defendants that he was treating the shares as theirs. The 
negotiations ended on the 26th February 1912, and the first sale 
took place two days thereafter. The defendants are, therefore 
entitled to an account as held by the Courts below. 


No reply was called upon. 
The judgment of their Lordships was delivered by 


LORD WRENBURY.-~Under six contracts made at various 
dates between April and August 1911 the plaintiff (the appel- 
lant) was seller to the defendants of certain 23,500 shares at 
prices amounting in the aggregate to Rs. 184,125-10. The 
date for delivery was the 30th December 1911. The contract 


(1) (2925) 7 L. B. R. 252, (3) [1912] A. C., 673, at p. 689. 
(2) (1847)16 L, J, Q, B. 366, o ($ [2914] A, O, $516, at p. 520. 
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notes contained a term providing that in the event of the P. ©. 
buyer not making payment on the settlement day the seller 4915 
should have the option of reselling the shares by auction, and = =~ 
any loss arising should be recoverable from the buyer. In Janat 
some cases the words ran: ‘by auction at the Exchange at the Moos a 
next meeting,’ &c. Dawoop 
By the 30th December the shares had fallen largely in value. & Sons 
On that day the vendor tendered the shares and asked fora 
payment of the price, adding: “ Failing compliance with Wrennury 
this request by to-day our client will be forced to sel 
the-said shares by public auction on or about the 2nd proximo, 
responsible for all losses sustained thereby.” The purchasers 
did not pay the sum demanded. They set up a contention oe 
that the seller was indebted to them on another transaction 
and they sent cheques for the differential sum of Rs. 75,925-10, 
and called for a transfer of the shares, On the and January 
1912, the seller repudiated the claim toa set-off, and repeated: 
# We have now to give you notice that our client intends to 
esell these shares and to institute a suit against you for the 
= of any loss which may result from that course.” The 
purchasers stopped payment of the cheques, and nothing turns 
upon the fact that they were given. 
Negotiations ensued between the parties which extended to 
26th February 1912. Or that day the seller, by his agents, 
wrote to the purchasers a letter as follows :— 
‘71, Phayre Strest, Rangoon, 
26th February 1912. 
‘* Mesprs, Moola Dawood and Sons. 
‘s Dear Sirs, 
“ We are instructed by Mr. 
taken any steps to enforce hir 
take delivery of 23,500 shares 
Limited, at your request, i 


We weet annat 


4 
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of the provisions of the Bombay Land Revenue Code or the A. ©. 4, 
Income Tax Act in levying the attachment at plaintift’s house ; 


1916. 
and that he was protected under s. 6 of the Revenue Jurisdic- ~~ 
tion Act, 1876. The suit was accordingly dismissed. DALUCHAND: 

The plaintiff appealed to the High Court. U. 
GULAEBHAI 


T. R. Desai, for the appellant.—We submit the lower Court 
„erred in law in dismissing the suit under the Revenue Jurisdic- 
‘ tion Act, Unders. 6 of that Act (X of 1876) the Mamlatdar, 
defendant No. 1, would not be liable to be sued for damages 
ny civil Court for any act bona fide done or ordered to be 
2y him as such in pursuance of the provisions of any law 
r the time-being in force,- ~ 
Now the acts thatthe Mamlatdar is alleged to have done 
are: (1) wrongful removal of account-books of the plaintiff; (2) 
wrongful attachment of plaintiff’s property for recovery of 
revenue. 

On the first point the plaintiff’s case is that the defendant 
without the consent of the plaintiff and in spite of his protest 
took away his account-books; and that subsequently the 
defendant desired the plaintiff to give receipt as if the books 
were voluntarily submitted. The defendant’s case is that he 
acted under the Income Tax ct, and he wanted to see if the 
plaintiff was properly assessed and that the plaintiff did not 
object to the removal. Now the evidence is clear in support of 
the plaintiff’s case and the Income Tax Act does not support 
the defendant’s action. The words “act done in pursuance 
of the provisions of law” in s. 6 of the Revenue Jurisdiction 
Act apply to an act wrongly done but while acting under the 
Act, it cannot cover the case of an act not contemplated by the 
statute—one which is not within the jurisdiction of the Officer, 
The wrong exercise of discretion in case of an act within 
jurisdiction is different from acting entirely without jurisdiction. 
The Income Tax Act of 1886 does not in any place empower 
a Mamlatdar, who wants to assess a party, to send for the 
account-books or take away account-books. “ Account-books-” 
come in only when there is an appeal against an assessment 
already made. Reference may be made to ss. 14, 16, 17, 
25 and 28 of that Act; the test is as laid down in the 
case of Gangaram Hatiram v. Dinkar Ganesh) whether 
there was initial authority under Statute in pursuance of 
which the Mamlatdar could have acted; if not, there is no 
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A. 6. J, the Mathlatdar on the 2oth of March whilst he was present in 
the village. ; | Exhibit 78 is a raport of the Talati bringing the 







3916 

ww matter of arrears to the noticajof the Mamlatdar. The Mam- 
Dauowann latdar's subsequent reports algo show that he had made attach. 

v. ments by way of enforcing payment of such arrears. Unless 


GOULABBHAL therefore there is some reasoy/for supposing that these papers, 


ene } H . . 
Heaton J. in particular the Talati’s repdyt, which bears date the 2oth of 


=" March! were prepared subsejjuently in order to support the 
case \ ich is now put forwayd, there is very good reason for 
supposing , that the Mamlatdar’s account of the matter is 
correct. Ican find no good) reason for supposing that the; 
papers have been prepared/subsequently, or are in any 
other than they purport to bp, except one, and that reason 
this; it that i in the Panchnam@ (Exhibit 80) recording the attac 
ment it is stated twice ovel that the attachment is made on 
account of the current year/s arrears. The Mamlatdar and the 
Talati both explain that this isa verbal error. Itis undoubt. 
edly; the kind of error thal does sometimes appear in such 
papers, ¢ and the truth of tilis explanation is, I think, strongly 
bor ne out by the general gircumstances of the case, because I 
canj find nothing elsewhére either in probability, or in the 


paa which admittedly Jhappened, to show that the a 


dar did make the attachments for the current year’s assesment 
and not for the arrears. || These arrears undoubtedly existed. 
There had undoubtedly bhen previous correspondence regarding 
their recovery. Thev had not been recovered, and in a} case 
like the present where the Mamlatdar rightly or wrongly had 
come to believe that theye was contumacy in refusing - pay 
the proper current yearjs demand, it is very likely that he 
would inquire whether there were past arrears also, and find- 
ing that there were past arrears, and also believing it to be 
necessary, as his repoyfs show, that an example should be 
hade of those of the Whatedars that he believed to be most 
contumacious, he woyfd be very likely to deal with these 
pasty arrears. Then we find one of the witnesses for the 
plaintiff, a witness fwho is closely identified with the 
‘plaintiff's side in this matter, says that on the z2oth of 
‘March the past arfears were demanded (Exh, 56). I` 
{think, therefore, that the Trial Judge was right in arriving at 
‘the'conclusion that the attachment was made on account of 
, past arrears and not/on account of the current year’s assess- 
‘ment. It is establighed then that the attachment of the 
plaintiff's ornaments was for the purpose of recovering from 
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uoney under protest if he liked. Then he went inside his house and brought 
to me two account-books and 1old me that ho had no money with him in 
cash and that he had to bring Rs, 35 from Prantij to keep him going. Then 
I told him to give an ornament as he sppeared to be a well-to do man, So 
he went into the Parsal aud brought out a key out of a niche in that wall, 
Then he offered me the key and asked me to open his box: 1 declined and 
asked hint to do so. Then he opened the bon and took ont a bundle of 
clothes and offered it to me, I declined. ‘Then he cpuued a secre! drawer 
in the box and gave me another bendleof ornamentsin which there were 
about 4 ornaments (some of silver), I handed it over tomy Karkun and 
asked him to take 1 to the Chowra and kecp in charge after calling a 
Chowksey and getting the ornaments weighed.” 
“At Dalu’s house I noticad that his account-hookx were bulky and L 
beim there asto whether he was paying any asvessmeni, Te said 
So I took the books with me, at that dime the list of income-tna was 
er preparation, It was publishedon ist April 1913, 
t My Karkun_wrole oul a receipt for the books : Dalu signed it, Mr, 
Imailal interfercd aud told Dalu that the reccipl was improper as it 
stated that the books were * produced’ by him ind not ‘taken away’ by me, 
So I told him that as he was noi engaged iu that case be should pot 
interfcre. Daluchand at once lefl off the books there and went away. l 
had not abused any one at this time either.” 

“I had not issued on him a notico under the Income ‘Tax Act. He 
did not protest to my taking away the books.” 
-~ -I agree therefore with the Trial J udge that the Mamlatdar 

took the account-books for Income Tax purposes, The Trial 


Judge writes : 









s Now, the evidence in this ggs satistices me that the Mamlatdar 
demanded from the plaintif Se (sini threatening bim that ho 
had been enjoying oxemplion from income-lax dishoncustly, And the 
plaintiff thereupon handed over the books to him, without a protest. I 
do not think, I can call this removal an attachment or seizure without 
the consent of the plaintiff. The Maulatdar wanted the Looks for 
lawful purposes and the plaintiff allowed the removal without a protest, 
The removal was thus also neither illegal nor wrongful,” 


I do not agree here with the Trial Judge. I hold on the 
Mamlatdar’s own testimony and the admitted circunistances 
that the plaintiff did not willingly allow the Mamlatdar to take 
away the books and that the taking was against «his consent, 
How can it have been otherwise? The whole proceeding 
must have been intensely irritating to the plaintiff; he was 
unwilling to submit to anything and Irom that moment to 
this has vigorously maintained that the Mamlatdar acted 
illegally and oppressively. It seems to me to bea perfectly 
clear case of seizure of the books by the Mamlatdar against 
the will and inspite of the protests of the plaintiff, 
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That being so the seizure was unauthorized and wrongful. 
The Income Tax Act does not contemplate such a thing, The 
view of the Trial Judge is expressed in para 30 of his judg- 
ment. He finds there was no protest on the part of the 
plaintiff, I find there was a protest and opposition to the 
seizure, I do not say the Mamlatdai acted absurdly but that 
there is no law which ix such circumstances or in any circum- 
stances like them empowers a Mamlatdar to make such a ( 
seizure. He was not pursuing the law ior there was no such 
law to pursue; if he was pursuing anything it was a figment 
of his own imagination, The matter here seems to me to b 
quite different from that of the attachment and I cannot 
tliat the Mamlatdar’s conduct here is covered by s. 
Revenue Jurisdiction Aci. Bul I do not think the case is o 
for punitive damages and the actual daimages“vete Lrivial fo 
the books were not long detained. I would award Rs, § as 
damages and allow the plaintill his cost» throughout, to that 
extent allowing the claim, 









Scor C. J.--[ concur in the conclusion arrived at by my 
learned brother: but I have afew words to add on the question 
of the authority of the Mamlatdar to distrain moveable 
property of the plaintiff under >» 134 of the Code. In my 
opinion the Mamlatdar was authorized because he was invested 
with the power of making attachment of moveables by 
delegation from the Collector of Ahmedabad under s. 12 of the 
Land Revenue Code and the Ahmedabad Collector's Memo- 
randum of the 6th Novembe: 1993 quoted by the learned 
Judge and not disputed by the appellant’s pleader. The 
Mamlatdar then had authority from 1903 onwards, the 
Coliector’s authority and that of his assistant, the Talukdari 
Settlement Olficer, arising from s. 33 of the present Talukdar’s 
Act solong as the estate continued under the management of 
Government Olficers, 

The point urged in appeal is that the Collector’s management 
when the arrears became due was as guardian of the minor 
Talukdar and that the Talukdar having attained majority 
before the occurrences complained of there was no de jure 
management by the Collector at that time, In my opinion 
however the authority to manage under the Government 
Resolution 5533 of the 8th of June rorz issued on the 
application of the 1alukdar of an earlier date under s. 28 of 
the Gujarat Talukdar? Act (Bom. Act VI of 1888) Arima 


——_—— 
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ALOJ. Per Curiam —Tf£ any question I an to charitable bequests should 
arise in the present casc beforeltho Subordinate Judge, his proper 

1916 course would be to give notice do the Advocate General in order 
aa that that officer misht decide w bihor any action should be taken 
lia under 8, 92 of the Civil Proceduiie Code in order to get any of the 
v specific reliefs referred io in ihatlgcclion, It would be quite possible 

POr OTUA for the Subordinate Judge io gontinue the administration of the 


estate up to the point of separating the funds appropriated for parti- 
cular charities as to which schentes would have to be framed, and 
holding ihese funds in tho possession of a Receiver until the Advo- 
cate Gonernl or the Collector bad bbtained the directions of the Court, 
if such wero necessary with reference to the disposal of those funds 


under some suitable schome. Such] directions of course would have to 
be taken from the DistricL.Conrtlmn 
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unnecessary, in the view that their Lordships take for the P. O. 
decision of the case, which depended, asit was viewed by -916 
the Court who decided it, merely upon the construction of —~ 
a certain decree. That dictum was to the following effect: Risa DEBI 
“Tt is quite clear that, under the old Act”—and the reference Bawusm 
is either to this Act or an Act in similar terms—“ a creditor Bea LAL 
could obtain a decree upon a bond given by a ward while his mem. 
property was under superintendence, and execute that decree Lord Shaw 
against the property of the ward after the property was release ~~ 
ed from superintendence,” 

Their Lordships are clearly of opinion that this dictum was 
an unsound proposition inlaw. They think that, the object 
of the Act being the protection of the property, a person subject 
to the Court of Wards would in no sense be protected if this 
dictum were to be affirmed. What has been done in the 
present case seems to their Lordships to be a total violation, 
not only of the spirit of the Statute, but of the express 
provision of s, 174. The phrase in that section, “ while his 
property is under such superintendence,” is, in their Lord- 
ships’ opinion, a phrase annexed to and elucidative of 
the verbal expression ‘contract, entered into by any 
‘such person.” Section 174 is meant to protect pro- 
perty against the execution of a decree made in 
respect of “any contract entered into” during a certain 
period of time, namely, while the property is under such 
superintendence. If sucha contract, incurring of debt, or 
transaction occurred during that time, the law of Oudh is plain 
under s. 174, to the effect that the property is protected 
against execution in respect of any decree following upon that 
transaction, that debt, or that contract. 

There is nothing further in the case, and their Lordships | 
will humbly advise His Majesty that this appeal should be 
allowed with costs. 


Appeal allowed, 
Solicitors for appellants: 7. L. Wilson Co, 
Solicitors for respondents: Edward Dalgado. 
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(On appeal from the High Court of Judicature at Fort William in Bengal), 
Present : 


VISCOUNT HALDANE, LORD PARMOQR, LORD WRENBURY 
AND Mr. AMEER ALI. 


‘sie SRIMATI NRITYAMONI DASSI 
hasn toed i Ya 
January, 91, LAKHAN CHUNDER SEN.* 


Limitation—Platntifs litigating for their rights in a previous suit wherein 
they were defendants--Suspension of limitation, 


A Hindu of Calcutta died intestate leaving three sons B, M., M.M., 
and C. L., of whom the last named died in 1881 leaving sons, On and 
from the 18th January 1892, B. M. collected the rents and issues of 
certain property to the exclusion of M, M., and the sons of O, L. On 
the 21st December 1876, the sons of G. L- instituted a suit against B.M., 
and M, M. for their share in the property. In 1897, on the death of 
B.M,and M, M., their sons were brought on the record. The sons 
of M, M. supported the sons of O, L., and asked that their rights and 
interests might also be declared in that suit, and a distinct issue was 
framed in respect of their claim. The Court decreed the claims of the 
sons of C, L , and mado a similar decree in favour of the sons of M, M. 
On appeal, the decree in favour of the sons of C, L was affirmed, but 
that in favour of the sons of M. M., was set aside on the 22nd February 
1904. Thereupon, on the 14th November 1904, the sons of M. M. 
brought the present suit agaiost the sons of B, M., and O. L. for their 
share in the said property :~— 

Held, that limitation began to run against the plaintiffs on the 18th 
January 1892, but thatit remained in suspense whilst they were bona 
fide litigating for their rights in the suit brought by the sons of O, Lù, 
and consequently the suit was not barred by limitation. 


Lakhan Chunder Sen v, Iladhusudan Sen (1), affirmed. 


THE first of these two consolidated appeals was by way of 
appeal from a judgment of the Appellate Bench of the High 
Court at Calcutta dated the asth day of January r909 in an 
action, No. 826 of 1904, whereby the said Court reversed the 
Judgment of Mr, Justice Chitty in the same Court, dated the 
15th day of June 1908, and gave judgment in favour of the 
plaintiffs now some of the respondents, The second of these 
consolidated appeals was by way of appeal from a judgment of 
the Appellate Bench of the said High Court, dated the rxth 
day of December 1908, in an action, No. 16 of 1905, where 


* Reported by J. M. Parikh, Q) (0907) GO. BR. 35 C 
Barrister-at-Law, London, 
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the said Court confirmed the judgment of the Second Court‘of P, C. 

the Subordinate Judge of 24-Pergunnahs, dated the 29th day 4946 

of December 1906, except as to a small portion of the property ~~ 

the subject-matter of the action not now the subject of appeal Satarr 

and save as aforesaid gave judgment in favour of the plaintiff Naitvamonr 

now one of the respondents. D oa 
The facts are fully stated in the judgment of their Lordships. armaw 
For a report of the judgments of the Courts below on the CHDNDER 


question of limitation see Lakhan Chunder Sen v. Madhusudan (1) SEN 
where also the facts material to point are stated. Are A eop 
° t 


De Gruyther K. C. and Ross K, C., for the appellants. | oe 
Sir William Garth and Ed, F. Spence, for the respondents. i 


The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—The two suits which have given rise to 
the present appeals were instituted, one in-November 1904 
in the High Court of Calcutta, in its ordinary original civil 
jurisdiction, the other in the Court of the Subordinate Judge 
of the district of 24-Pegunnahs, in Bengal. 


The parties to this protracted litigation, with the exception 
of the appellant Nrityamoni Dassi and the other female 
defendants, are the descendants of one Guru Charan Sen, a 
Hindu inhabitant of Calcutta, who died in the year 1872, 
leaving him surviving three sons named respectively Paney 
Madhub Sen, Money Madhub Sen, and Chuni Lal Sen, anda 
widow, Surat Kumari Dassi. The appellant is the widow of 
Baney Madhub who died in i897. The following genealogical 
table will explain the relationship in which the parties stand to 
one another i— 


>. (1) (1907) L L. R. 85 Cal, 209. i 





Guru Charan Sen + Surath Kumari 
d, 12th Novy. d. ist Nov.. 
1872. 1592, 


| 


| i 











Nrityamoney + Baney Madbub Radha Money + Money Madhub + [fudro Money + Munjury. Chumi Lal + Kusum Ku 
fendant No. 7, d. 24th Dec., 1897. pred. | d. 7th Mar., 1897. | dead. i d. ane NOS: 
: 1081, 
_ I : | | | | l | 
Brojosundari -+ Lakban Gocool Gopal Brindabun Lal Behary Chatto Purno 


Plaintiff. Plaintiff. d.3oth Apr., 1905. Plaintiff, Plaintiff- Infant plaintiff. pred. 





| 











Monmotho Ganu 
Infant plaintif. Infant plaintiff. 
ae a a a = 
i | | | | al T. 
Tadhu Sudan Kala Chand Gora Chand Bhoot Nath Preo Lall Satish Jagodish + Sarada Sundary 
fendant No, 1. Defendant No, 2. Defendant No.3. Defendant No.4. Dofendant No.5. d.asth Apr,, 1893, Defendant No. 8. 
i Gourango 
Defendant No. 6, 
5 een rer TASS a a OF 
| l | | Pa | 
‘ Nemwye Ch. Gobindo Panna Lal Jugal Navadwip Bonomally 
` Defendant No.9. Defendant No, 10 Defendant No. 11. Defendant No.12. Defendant No, 12., Defendant No, : 
Attained majority, W.S. 


15th Feb., 1887. f 
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Guru Charan Sen appears to have been at one period of his P. C. 
life a very wealthy man, and was possessed of considerable 497g 
house property in Calcutta, besides some lands in the village ww 
of Panihati in the district of Nuddea. Among the house Srimart 
property were eight houses situated in Banstollah Street and Be naa 
its vicinity, which, for the sake of brevity, may be conveniently z 
Teferred to in this judgment as “ the eight houses”. Besides Yaxqan 
these and several others which need not be specifically Cagunprr 
mentioned, he owned 102, Cotton Street, and 27, Burtollah SEN 


street. Mr. ‘Ameer 
Between 1855 and 1857 Guru Charan Sen became heavily 2 
involved in debt, one of his principal creditors being James 
Church, junr,, and Co., to whom he had apparently beena 
banian. Early in 1857 he appears to have executed in their 
favour a bond by which he hypothecated, among other property, 
‘the eight houses,’ subject to certain prior encumbrances 
created in favour of one Shama Charan Mullick, to whom also 
he was heavily in debt; and ina suit brought immediately 
thereafter on the bond he confessed judgment. Thereupon, 
on the application of another creditor, Guru Charan Sen was 
adjudicated an insolvent and all his property vested in the Offi- 
cial Assignee. This was followed by a suit at the instance of 
™. Shama Charan Mullick in respect of his debt. The Official As- 
signee then brought his action to get the insolvent’s properties 
into his hands. All three suits were referred to arbitration, and 
under the award made in those proceedings Shama Charan 
Mullick obtained priority. The Official Assignee, in accordance 
with the directions contained in the Award, sold most of the 
houses belonging tc the insolvent, inclusive of 102, Cotton 
Street and 27, (now numbered 34,) Burtollah Street. But 
for some unexplained reason the “eight houses” never came 
into the possession of the Official Assignee ; and, although the 
award contained a direction to that effect, it is now admitted 
they were never brought to sale. These eight houses un- 
questionably belonged to Guru Charan Sen, subject, it is said, 
to certain payments out of the rents and issues for the 
maintenance of two idols, and he appears to have retained 
possession of them until his death in November 1872, when his 
three sons succeeded to the same. No application, however, 
for the substitution in the Collector’s Register of their names 
as owners in place of their father was made until 1877, when 
they were recorded as shebaits; the ordinary designation for a 
person holding property dedicated for, or charged with, the 
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maintenance in any way of Hindu religious worship. But it is 
not disputed that the income arising from the eight houses— 
save as to a small portion which was spent for keeping up the 
two family idols—was applied towards the general expenses of 


NRITYAMONI the joint family. 
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Chuni Lal, the third son, died in 1881, leaving a widow, 
named Kusum Kumari Dassi, and several sons, of whom Nemye 
Charan is the eldest. But his death made no difference in the 
mode of dealing with the income of the eight houses or in the 
general condition of the family, which was that of an ordinary 
Hindu joint family, of which Baney Madhub, the eldest male 
member, was the arta. 

This state of things continued until 1891, when the events 
took place which gave rise to the litigation of 1896 and also 
form the subject of the present dispute. 

_As already stated, 102, Cotton Street, and 27, Purtollah 
Street, also belonged to Guru Charan Sen. These were put up 


to sale by the Official Assignee. Cne was purchased by Shama 


Charan Mullick, the other by one Heera Lal Seal for Shama 
Charan Mullick, and to whom Heera Lal appears to have 
afterwards transferred it by deed. Why this devious course 
was adopted in respect of these houses is a matter of inference. 
Shama Charan Mullickis also stated to have bought up the 
claims of most of the other creditors. In 1861 he conveyed 
102, Cotton Street, and 27, Burtollah Street, to Surat Kumari 
Dassi, the wife of Guru Charan Sen; and one of the main 
questions in the present litigation is whether she took them as 
absolute owner or merely benami for her husband and the 
joint family, of which he was the arta and the head. 

Between 1888 and 1890 the two brothers Baney Madhub 
and Money Madhub found themselves heavily involved in debt: 
their benianship business had brought them no profit; Money 
Madhub had already suffered imprisonment for debt, and 
evidently the creditors were pressing their demands, To add 
to these difficulties, differences and disputes had commenced 
in the family chiefly owing to the indebtedness of the two 
brothers; whilst the mother, Surat Kumari Dassi, in whose 
name, either as absolute owner or in trust for the family, some 
of the properties stood, was getting very old. The sons of 
Guru Charan Sen had before them the fate of their father; who, 
though he had no doubt contrived to save some part of his 
possessions {rom the general wreck of his fortunes, had died 
an undischarged bankrupt, It is easy in these circumstances 
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to imagine why it was considered advisable by the principal 
adult members to devise some method to shelter the family 
properties remaining in their hands from their creditors, It 
is not clear whether Baney Madbub was the prime mover in 
evolving the scheme, as was alleged afterwards by Money 
Madhub, but both took an equal part in carrying it out. This 
was indubitably, it might be said admittedly, the motive cause 
for the execution of the documents, with the nature and effect 
of which their Lordships have to deal in these two appeals. 
Early in 1891 a solicitor of the name of Netye Das Dey 
was instructed to draw up certain deeds by which Baney 
Madhub, Money Madhub, and the representatives of Chuni 
Lall were to transfer absolutely the “eight houses’ to Surat 
Kumari Dassi, who on her side, in consideration thereof, was 
to convey in three separate parcels the houses which stood in 
her name. 102, Cotton Street, the large family residence of 
Guru Charan Sen, had by this time become divided into three 
separate premises bearing separate municipal numbers—r15, 
116, and 117, Cotton Street—the first being occupied as the 
joint family dwelling-house. Another house, No. rrr, had 
been acquired, in the name of Surat Kumari Dassi, and was 
d wholly or partly to the doitak-khana, or male reception- 
, of No. 115, = 
To resume the narrative of events leading to the litigation 
in which the family has been involved since 1896, Netye Dass 
Dey carried out his instructions and drafted the required deeds. 
Evidently these were not considered sufficient to answer 
the object in view, and another well-known solicitor of the 
Calcutta High Court, named Mr. Nemye Charan Bose, was 
consulted on the subject, and he appears to have been- of 
opinion that the projected transfer of the “eight houses” to 
Surat Kumari could not be sustained against the claims of the 
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creditors. He accordingly prepared another deed, which was’ 


approved, and on the 3oth June, 1891, Baney Madhub and 
Money Madhub executed this document, called by the parties 
in these proceedings “ the deed of covenant,” by which they 
disclaimed all right toand interest in the eight houses, 
and acknowledged that their mother, Surat Kumari Dassi, 
was the real owner, and that they had been realising the 
rents of this property -on her behalf. They further stated 
that, as she was desirous of taking over its charge herself, 
and in consideration of her not demanding an account from 
-them of their stewardship, they were making this declaration 


s 
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have been let out to tenants, and that although No, 115 was P, O, 
allotted to Money Madhub’s branch, Baney Madhub’s family, 1916 
with Surat Kumari, continued to reside there for some time es 
at least, though in 1892 Nrityamoni herself, with her mother- Srimarr 
in-law, Surat Kumari, appears to have moved to Panihati. NBITYAMONI 

On the 18th January, 1892, Surat Kumari executed a deed Dassr 
of trust, by which she dedicated the “eight houses ” to the Pe pe 
worship of certain idols named therein, and appointed Baney CauxperR 
Madhub, his wife Nrityamoni, and Saroda Sundari Dassi, the BEN 
widow of one of his sons then deceased, as trustees of the mp. Ameer 
endowment she purported to create by this document. From 4% 
this time, it is clear, Baney Madhub began to collect the rents 
and issues of the “ eight houses ” to the exclusion of the other 
two branches. The rent receipts are headed “Estate of 
Surat Kumari Dassi,” and are signed by him for himself and 
his co-trustees. Bitter disputes naturally sprang up in the 
family, which finally led to the institution ofa suit in the High 
Court of Calcutta in its original civil jurisdiction on the aust 
of December, 1896, by the sons of Chuni Lall other than 
Nemye Charah Sen against Baney Madhub, Money Madhub, 
Nrityamoni Dassi and Saroda Sundari Dassi. As Nemye had 
attested the “ deed of covenant ” he was joined as a defendant. 
Their mother, Kusum Kumari, was made a party after the 
action was launched. 

The plaintiffs charged that the statements in the “ deed of 
covenant” of 1891 were wholly false; that Surat: Kumari had 
no title or interest whatsoever in the properties to which it 
related; that it was concocted with the object of sheltering 
the “eight houses” from the creditors of Baney Madhub and 
Money Madhub; that Surat Kumari had no right to dedicate 
the said houses; and that the “deed of covenant,” together 
with the deed of trust of the 18th January, 1892, were wholly 
inoperative against them and did not affect their rights in the 
properties in question, And they asked that their share and 
the share of their brother, Nemye Charan, may be ascertained, 
and the “nature and extent of their right may be declared.” 

Money Madhub did not enter any defence, but in an 
affidavit relating to the discovery of documents in his possession, 
made on the 1st May, 1897, he alleged that he had executed 
the “ deed of covenant ’’ under the undue influence of Baney 
Madhub and Surat Kumari Dassi, both of whom had assured 
him that, under the arrangement, all the sous and representa- 
tives fo Guru Charan Sen would remain in possession of the 
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interests of the plaintiffs or of the representatives of Money 
Madhub. He accordingly decreed the claims of the plaintiffs 
in that suit. He made a similar decree in favour of the sons 
of Money Madhub. 

On appeal, the High Court in its appellate jurisdiction, 
affirmed the findings of Henderson J., so far asthe “eight 
houses ” were concerned, and affirmed his decree in favour of 
the plaintiffs in that suit, viz., the sons of Chuni Lall, other 
than Nemye Churn, but differed from him in the opinion 
he had incidentally expressed regarding the right of Surat 
Kumari in 102, Cotton Street, and 27, Burtollah Street, which 
was not directly in issue in that case. With regard to the 
claim of Money Madhub’s sons, the learned Judges considered 
that as they were defendants Mr. Justice Henderson's decree in 
their favour could not be maintained. They accordingly varied 
his decree in that respect, and relegated them to a fresh suit 
for the relief to which they were clearly entitled. It was unfor- 
tunate that the learned Judges did not exercise the power 
which they possessed under the Code of Civil Procedure, to trans- 
pose the sons of Money Madhub from the category of defendants 
to that of plaintiffs, and to maintain Mr. Justice Henderson’s 
decree in their favour, Had they done so they would have 
spared this family another ten years’ litigation. The mistake 
was purely technical and could have been set right by a small 
amendment without the parties resorting to a fresh suit, 


The appellate decree was made on the 22nd February, 
1904, and on the 14th November of the same year Lakhan 
Chundar Sen and his brothers, the sons of Money Madhub, 
brought the present suit, 826 of 1904, in the High Court of 
Calcutta, in its ordinary original civil jurisdiction, for the 
assertion of their rights to a one-third share in the “ eight 
houses” which had devolved on their father on the death of 
Guru Charan, 


The allegations and charges in the plaint are, like the 
defence, substantially the same as in the previous suit. 
The appellant Nrityamoni Dassi, who was the real contesting 
defendant, raised a further plea that the suit was barred 
under the statute of limitation. 


The case was heard in the first instance by Bodillv J., who 
upheld the defendants’ objection, and dismissed the suit On 
appeal, the High Court reversed his decree, and remitted the 
cause for trial on the merits with the following remarks ;— 
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(mee OP “The appeal must be allowed with costs both here and in the Court 
below, and the case must be remitted tobe tried out onthe merits if, 
ue after the contest which tosk place in the previous suit, the present 
Sieg cer respondents think thit- there are still any merits to be discus sed.” 
Netryamoxsr The case then cam? before Chitty J., who, in face of the 
Dasst judgment of the appellate Court on the question of limitation, 
one held that the plaintiffs’ suit was “out of tims,” as Surat 
Cauxpzg Kumari’s possession was adverse to their father, Money Madhub, 
Szy from the 39th June, 1891. Ha also held that they had failed 
Mr. Amz. tO prove “the Jenami character of the declaration of trust.” 

Ali. He accordingly dismissed the suit. 

_ On appeal the decision of Chitty J, was set aside, and the 
plaintiffs’ claim was decreed with costs. The present appeal 
before this Board is by Nrityamoni Dassi, who claims to hold 
the property under the trust deed executed by Surat Kumari 
on the r8th January, 1892; and the plea in bar of the suit is 
again urged on her behalf. 

As their Lordships concur generally with the reasons 
given by the appellate Court for overruling the plea of 
limitation,they do not wish to prolong the present judgment 
by dealing with the question at any length. They desire, 
however, to observe thit if the property belonged in fact 
to Surat Kumari, and was held by her all along in her own 
right, as has been the defendants’ contention throughout the 
various stages of this long-drawn litigation in India, obviously 
no question of limitation arises; neither their father nor the 
plaintiffs had or have any title to it, and their suit must fail 
on that ground. 

If, however, the “eight houses” never belonged to Surat 
Kumari, asisnow conceded at their Lordships’ Bar, if they 
always remained the property of Guru Charan Sen and devolved 
on his sons by right of inheritance, then the declarations made 
by them in the “ deed of covenant,” which are now admitted 
to be wnolly false, in no way altered the title. It did not 
purport to transfer any right: it was only an admission of a 
right which did not exist. There is no allegation, far less any 
evidence, that Surat Kumari pretended to exercise any right 
under that document adversely to the real owners until 
January 1892. It was after the execution of the trust deed 
of 1892 that Baney Madhub, purporting to act as one of the 
trustees, began to collect the rents and issues ofthe eight 
houses tothe exclusion of the other co-sharers. Limitation 
would no doubt run against them from that time. But it 
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would equally without doubt remain in suspense whilst the 
plaintiffs were bond fide litigating for their rights in a Court of 
Justice. They had in the suit of 1896 -before Mr. Justice 
Henderson associated themselves with the plaintiffs in that 
action, and had asked for an adjudication in those proceedings 
of their rights. A distinct issue was framed in respect of their 
claim, to which no objecticn seems to have been made by the 
appellant Nrityamoni; and the learned Judge who decided the 
case pronounced, with reference to their prayer, the following 
order :— 

“The defendants, the representatives of Money Madhab, will be 
declared jointly entitled to a one-third share inthe scheduled ‘properties, 
and the Official Referee will make similar enquiries with regard to their 
share and the share of Nemye Uharan Sen, as to mesne profits and 
the deeds, assurances, and other things which may be necessary. These 
defendants will be entitled to get possession of the shares to which they 
have been declared entitled,” 

It was an effective decree made by a competent Court, and 
was capable of being enforced until set aside. Admittedly, if 
the period during which the plaintiffs were litigating for their 
rights is deducted, their preseat su't is in time. Their 
Lordships are of opinion that the plea of limitation was rightly 
overruled by the High Court. 

s regards the nature and effect of the deed of covenant of 
th June, 1891, their Lordships have no hesitation in 
g, in concurrence with the High Court, that it was wholly 
; that it never operated to transfer any rights, nor in 
s it intended todo so; and that it was a mere device 

eiving the creditors of Baney Madhub and Money 
, and sheltering the property under their mother’s 
making an acknowledgment ofa right which-never 
existed. All the facts and circumstances taken in conjunction 
with the statements in the document itself contradict ‘the 
suggestion that it was part of a bond file family arrangement, 

Their Lordships are of opinion that the decree of the High 
Court in Suit 826 of 1904 is right, and should be affirmed, 

Their Lordships have kept quite separate the question 
relating to the right to 102, Cotton Street, and 27, Burtollah 
Street, which is involved in the suit of Madhusudan Sen, 
brought in the Court of the Subordinate Judge of the 
24—Pergunnahs. It arose only incidentally in the litigation of 
1896, and in Suit 826 of 1904, mainly in consequence of the 
endeavour on the part of.the-defendants to` confuse the issues 
by placing the “eight houses” in the same category as the 
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other houses as property acquired by Surat Kumari Dassi 
with her own money from Shama Charan Mullick. 

-Madhu Sudan is a son of Baney Madhub, and he brings this 
suit fora declaration of his right as one of Baney Madhub’s 
sons toa one-seventh share of 116, Cotton Street, and in the 
Panihati lands and mm, Cotton Street, and in respect of the 
Shebaitship of the Agarpara property. He alleges that the 
deeds of gift executed by Surat Kumari only gave effect toa 
family partition under which his father recetved 116, Cotton 
Street, as his share in the Cotton Street property, and that the 
transfer to Nrityamoni was wholly nominal. 

The Subordinate Judge dismissed his claim with ence to 
1, Cotton Street, holding that that property was sold by 
Baney Madhub dona fide for the satisfaction of the debts of 
the. joint family, for which purpose it was, in fact, transferred 
to him by Surat Kumari, in whose name it stood. He also 
held, in substance, that the transfer of 102, Cotton Street, and 
27, Burtollah Street, by Shama Charan Mullick to Surat Kumari 
was really for the benefit of Guru Charan Sen, that she had no 
beneficial interest in the same, and that the allotments made 
in 1891 by the several deeds of gift as well as the document 
of the 18th January, 1892, were executed “ with the object of 
dividing the properties of the three brothers in such a way t 
their creditors might not seize them in satisfaction of 
claims,” and that Baney Madhub took 116, Cotton Str 











claim with reference to that property, the Panthati lan. 
the shebatishif, and his decree has been, with a 
modification, affirmed on appeal by the High Court of C: 

Nrityamoni has appealed, and the sole question fo:"ues 
mination now left in this case is whether the two houses were 
conveyed to Surat Kumari by Shama Charan Mullick in her 
own right as beneficial owner, or, to use the Indian technical 
expression, Jenxami for Guru Charan Sen and the joint family. 
Their Lordships have repeatedly laid down that in cases 
where it is asserted that an assignment in the name of one 
person isin reality for the benefit of another, the real test is 
the source whence the consideration came, At this distance 
of time it is hardly likely that evidence would be forthcoming 
on either side to establish or rebut conclusively the allegation. 
The case must be dealt with on reasonable probabilities and 
legal inferences arising from proved or admitted facts. On the 
plaintiffs’ side it is contended that 102, Cotton Street was the 


VOL, XVIII. | THE BOMBAY LAW REFORTER. 43i 


family dwelling-house, and that Guru Charan had the strongest P. O. 
possible motive to try to preserve it forthe family. The 4916 
Subordinate Judge finds as a fact, a view which is affirmed by =~ 
the High Court, that he had means, in spite of his insolvency, Srioav 
to buy it back, From this conclusion on the evidence as it NRitvamont 
stands their Lordships find it difficult to dissent. ed 

Cn the defendants’ side, it was urged in the written state- Laxnan 
ments that Surat Kumari had bought these two houses, equally CHUSNDLR 
with the “eight houses,” with her own money. There was on 
absolutely no evidence in support of this allegation ; no books Mr. Ameer 
of accounts showing payments, and no vouchers or receipts Ze 
have been produced, nor is there any suggestion that any such 
ever existed and were now lost. Ata later stage of the case, 
the difficulties which surrounded the defendants’ allegation 
were perceived, and it was then suggested that the conveyance 
by Shama Charan wasa voluntary gilt to Surat Kumari, who 
was a connection of his. If it was a gift, it might, as is 
contended on behalf of the plaintiffs, as reasonably be a gift to 
the family in her name. 

Guru Charan was an undischarged insolvent; a purchase by 
him in his own name, or a gift to him in his own name, would 
have been swept up by the Official Assignee for the benefit of 
his creditors. What more natural then, it is said, than that 
the conveyance should bein the name ofthe wife? In this 
connection it is to be noted that although Shama Charan 
Mullick acquired the houses in 1859, and the transfer to Surat 
Kumari was made in 1861, the possession all along appears to 
have remained as before with Guru Charan, for. neither Shama 
Charan nor Heera Lal ever took possession of the proper- 
ties. 

It is unnecessary to discuss how lar these probabilities and- 
inferences, standing by themselves, would outweigh the 
ostensible title, for the books of accounts that were produced 
in the litigation of 1896 and are exhibited in the present suits, 
kept from 1872, coupled with the circumstances referred to 
above, leave little reason for doubt that the conveyance of 
1859 in favour of Surat Kumari was in reality for Guru Charan 
Sen and his family. They show beyond any reasonable doubt 
that the rents and issues arising from these two houses were 
kept in exactly the same way as therents of the “ eight 
houses”; that they were entered in the books of the three 
brothers, for Surat Kumari had no books of her own, and were 
applied towards the expenses of the family. The inference is 
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1916 houses. 

—~ The mortgages in respect of the houses in question executed 
Satuatr by her by way of security for the banianship of Baney Madhub 
ae te and Money Madhub respectively, do not militate, in their 
», Lordships’ opinion, with this conclusion, As the property 
U:kuay stood in her name, the mortgages could only be made by her. 
Caunver It is to be remarked, however, that in almost every instance, 
eN Guru Charan Sen was also made a party. Nor do the 
Mr, Ameer dispositions she purported to make by her will in 1883 affect 
Ali the position, Had she died without expressing her wishes as 
to how the property should be allotted, it would have, in all 
probability, given rise to a contest. It stood in her name and 
was open to the contention that it was her stvidhan to which 
the two surviving sons were entitled, to the exclusion of the 

sons of Chuni Lall who had died in her lifetime, 

For these reasons their Lordships are cf opinion that the 
judgment of the High Court is right and that both these appeals 
should be dismissed, and their Lordships will humbly advise 
His Majesty accordingly. The appellants will pay the costs 
of the appeals. Appeals dismissed. 


Solicitors for appellants: Z. L, Filson & Co. ome 


Solicitors for respondents: Downer & Johnson. 


‘(On appeal from the High Court of Judicature at Aladras), 
Present: 
LORD SHAW, SIR JOHN EDGE AND SIR LAWRENCE JENKINS 
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1916 v. 
aR VASANTA RAO ANANDA RAO DHYBAR. 

March, 21, ae 
VASANTA RAO ANANDA RAO DHYBAR 


Y 


SETHURAM SAHIB. 


Code of Civil Procedure, (Act X1V of 1882), Sec, 462-- Compromise of a suit 
whercin both planted and defendant were minors—Sanclion of the Court 
on behalf of minor platntig—Cowpromtse not binding on minor defendant 
—Leare of the Covrt—Jotnl contract liability of a promisor on ay 


Where both the plaintiff and {he defendant to a suit were minors 
and the suit having‘been compromised the Court sanctioned the 
compromise on the application of the plaintifi’s next frieud:— 


& 
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P, C. possession of some of the movable property as stakeholder for 
194g the person entitled. Three claimants to Sakharam’s estate 


~~ brought suits to enforce their respective claims. The first of 
Jauna Bar such suits (Suit No. 5 of 1895) was instituted by the present 
l v defendants to establish an alleged will of Sakharam under which 


ae they claimed to benefit. The second suit (Suit No. 36 of 1896) 
— was brought by one Chota Raja who claimed to be the adopted 
Vasanta son of Sakharam’s deceased adopted son Shambhu. 


a Chota Raja disputed the validity of the said will and claimed 
Sainte the entire estate of Sakharam as his sole heir, Both those suits 


= were compromised between Chota Raja on the one hand and 
the present defendants on the other upon, among others, the 
terms that the said will should be established, that certain 
properties consisting of seven villages which had been settled 
upon Jamna Bai for life should become her absolute property, 
and that the remainder of the estate should in effect be divided 
in equal shares between Sethuram and Chota Raja, These two 
claimants also agreed to bear in equal shares all the costs in- 
curred in resisting any claims that might be put forward by 
third parties adversely to both of them, and to meet in equal 
shares any such claims if decreed against them. Decrees were 
accordingly passed in both the said suits. The third suit (Suit 
No, 2 of 1896) was brought by the present plaintiff against the 
present defendants, Chota Raja and others, In that suit 
Vasanta Rao disputed both the said will and adoption, impugn- 
ed the said compromise as fraudulent, and claimed the entire 
estate for himself as the nearest bandhu of Sakharam. The 
schedules annexed to the plaint enumerated most of the pro- 
perties of the deceased other than those in the possession of the 
Collector, and ihe properties scheduled were placed in the 
pessession of a Receiver appointed by the Court, Subsequently, 
it was proposed that to induce the withdrawal of Suit No. 2 
of 1896 there should be paid to Vasanta Rao Rs, 90,000 by 
Sethuram and Jamna Bai, Sethuram receiving a moiety of this 
sum from Chota Raja. The three claimants Sethuram, Chota 
Raja and Vasanta Rao were minors and were respectively 
represented by their guardians or next friends. Two bonds 
were executed, One of them wasthe bond in suit. It was 
for Rs, 90,000 and was executed in favour of the plaintiff 
represented by his mother and next friend by the defendants, 
The other for Rs. 45,000 was executed by Chota Raja in 
favour of Scthuram. Thereafter the plaintiff’s mother filed a 
petition to withdraw the suit. But, on the petition coming on, 


Fe hes 
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the Court wanted to know whether the plaintifi’s mother who P. O, 
was gosha was aware of the step taken, and, having examined 916 
her on commission and satisfied itself on the matter, allowed Gad 
the suit to be withdrawn on the ryth September 1897, and Janna Bat 


ordered the Receiver to restore all the properties in his v. 
possession to the defendants with the exception of the ` a 
properties taken from the Collector's custody. ties 
On the 6th April 1904, the suit giving rise to these appeals VASANTA 
was brought on behalf of Vasanta Rao against Sethuram, who 


was sued by his guardian who had executed the said bondon Srrnoray 
his behalf, and Jamna Bai to enforce the said bond for == 
Rs. 90,000 and claiming interest thereon from the 18th Septem- 

ber 1897, three months before which date it was charged that 

the second defendant had received possession of the properties 

referred to in the said bond. 

The defendants filed separate written statements contending 
that the suit was premature inasmuch as the bond contemplated 
delivery of possession of all the properties left by Sakharam to 
Sethuram and Chota Raja but the properties, of which the 
Collector had taken possession and which had been handed 
over by him to the Receiver in Suit No. 2 of 1896, had not 

an delivered to the said persons at the date ofthe suit. It 
so pleaded that the bond sued on was void for want of 
ction of the Court under s. 462 of the Code of Civil 
re, 1882. 
ubordinate Judge decreed the suit, He was of opinion 
yment was due under the bond three months after 
ion was received by the defendants of the properties 
specified in the schedules to the plaint in Suit No. 2 of 1896 
and was not dependent upon the receipt by them of the move- 
ables in the custody of the Collector. He found that the 
sanction of the Court was not obtained for the execution of the 
bond as part of the compromise of Suit No. 2 of 1896, but held 
that it was binding on the first defendant inasmuch as he did 
not offer to restore the properties which he had obtained. under 
the compromise and it was impossible to place the plaintiff in 
the same position as he was in at the date thereof, and that 
the bond in suit was binding on the second defendant. 

On appeal by the defendants, the High Court agreed with 
the Court below that the suit was not premature and that 
sanction of the Court was not obtained on behalf of the first 
defendant to the said compromise, but it held that the bond in 
question was unenforceable against the first defendant for want 
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of such sanction and that the fact that it was unenforceable 
against the first defendant did not render it unenforceable also 
against the second defendant. The suit was accordingly dis- 
missed as against the first defendant and the decree appealed 
from was confirmed as against the second defendant. For a 
report of the judgment of the High Court see Sethuram Sahib 
v, Vasanta Rao), 

Thereupon, the plaintiff and the second defendant separately 
appealed to His Majesty in Council, and both these appeals 
were consolidated, 


De Gruyther K. C. and E, B. Raikes, for the second defend- 
ant, Jamna Bai —The liability under the bond does not arise 
until three months after the delivery of the properties “as 
scheduled in the suit,” which means all the properties. referred 
to In the plaint, and not only those mentioned in the schedules 
attached to the plaint; and as the properties, which were taken 
over by the Collector but formed the subject-matter of the suit, 
were not delivered till after the suit, it is submitted that the 
suit is premature. 


Both Courts have found that the Court did not sanction the 
compromise on behalf of the first defendant, and therefore 4 
compromise is not binding on him: Ganesha Row v. Tulg 
Row), Manohar Lal v. Jadu Nath Singhs) and Subram 
Chettiar v, Rajah Rajeswara Dorai), The bond being 
of the’ compromise is not binding on him, and the p 
would be restored to his original position, thatis to say, he 
able to revive his Suit No. 2 of 1896 against the first defe% 
But the obligation under the bond would only arise if the 
plaintiff gave up all his rights to the estate of the late 
Sakharam. The result of the decree of the High Court is that 
the plaintiff would have the right to go on with his old suit and 
also have Rs. 90,000. But the clause of the bond under which _ 
the liability arisesis incapable of division and the plaintiff 
is not entitled to any decree against Jamna Bai. Moreover, 
it is a joint contract and if it is not binding on the first 
defendant, it is not binding on the second defendant also: 
King v. Hoare (8); Kendall v. Hamilton (6); Underhill v, 
Horwood’) and Ellesmere Brewery Company v: Cooper(8). 









(1) (1910) L L. R. 34 Mad. 814. (3) (2844) 18 M. & W. 494.. 
(2) (1918) L. R. 40 L. A, 132; 15 Bom. L, BR. 626, (6) (1879) 4 App. Cas, 504, 
(3)(2906) L, R. 33 I. A. 128; 8 Bom. LB, 489. (7) (1804) 10 Ves. Jun, 209. 
(4) (1915) 23 O. L, J, 337; 18 Bom. L, R, 360 PC. (8) [1896] 1 Q. B. 75, 
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Sir Erle Richards K. C. and Kenworthy Brown, for the 
plaintiff, Vasanta Rao, were asked to confine the argument only 
to the appeal against the first defendant.—The present case 
is distinguishable from the cases relied on under s. 462 of the 
Code of Civil Procedure, 1882. In those cases there was no 
evidence to show that the attention of the Court was drawn to 
the fact that one of the parties was a minor. But here the 
Judge had all the facts before him. He had his attention 
drawn to the terms of the compromise. The parties were 
described as minors and were represented by counsel before 
the Court, which sanctioned the compromise after inquiry. 

(Sir JoHN EpGE,—The application for sanction was on the 
part of the minor plaintiff, and not on behalf of the minor 
defendant}, 

The Court was in possession of all the facts. Assuming that 
the bond is not binding on the first defendant, the plaintiff is 
entitled to be restored to his original position. But the High 
Court has given him no relief, and it is submitted that he is 
entitled to some relief as against the first defendant. 


Sir W. Garth, for the first defendant, Sethuram, was not 
called upon. 


1e judgment of their Lordships was delivered by 









LAWRENCE JENKINS.—These appeals arise out of a suit 
money bond ofthe 16th June, 1897, expressed to be 
ted to the present plaintiff, Vasant Rao, by the defendant, 
auram Saheb, “represented by his grandmother and 
guardian,” and by the defendant Jamna Bai. 

Sethuram was then a minor and this was apparent on the 
face of the bond. The substantial question, therefore, now in 
dispute is whether Sethuram is under a personal obligation to 
pay the plaintiff the amount he claims, and if not, whether this 
furnishes Jamna Bai with an answer to the suit. The plea that 
the suit is premature has no real value. It does not touch the 
merits, and both Courts agree that the objection is not well- 
founded. This view is in accord with the meaning placed by 
the defendants themselves in their written statements on the 
phrase inthe bond which is decisive ofthis point, and their 
Lordships see no reason to doubt its accuracy. This plea 
therefore fails. On the more important question the two Courts 
ate not in complete agreement. The Subordinate Judge passed 
a decree against both defendants. The High Court on appeal 
upheld the decree against Jamna Bai, but dismissed the suit 
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against Sethuram. This has led to the two present appeals, 
Though the circumstances connected with the passing of the 
bond are intricate, the real issues involvedin the suit are 
simple, To establish Sethuram’s liability the plaintiff relies on 
S. 462 of the Code of 1882. But even if compliance with 
the terms of this section would have established the claim 
against Sethuram—a point on which no opinion is now 
expressed—this in no way helps the plaintiff, for the require- 
ments of the section have not been observed in protection of 
Sethuram. The High Court, therefore, rightly held him not 
liable to the plaintiff under the bond. But this furnishes 
Jamna Bai with no answer to the plaintiff's claim against her. 
Stripped of all thatis not relevant, the plea advanced on her 
behalf is that one of two promisors can plead the minority and 
consequent immunity of the other as a bar to the promisee’s 
claim against him. Thisisa position that cannot be maintained, 
and the plea has been properly rejected by the High Court. 
On possible developments in the future it would be wrong for 
their Lordships to make any pronouncement; they will there- 
fore humbly advise His Majesty that each of these appeals 
should be dismissed. There will be no order as to costs. 
Appeals dismissed, 
Solicitors for the plaintiff: Chapman, Walker and Sheph 
Solicitor for the defendants: Douglas Grant. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton, 
CHITTA BHULA 


y 


BAI JAMNI* 


Trusis Act (II of 1882), Sec. 90--Advantage gained by mortgagee—Mort- 
gagee in possession~-Non-payment of Tagavi claims--Sale of mortgaged 
property owing to mortgages defauli--Purchase of property by mor t- 
gagee in the name of a benamidar--Transfer of Property Act (1V of 1882), 
See. 76, el. (c)}—Morigagor can enforce his mortgage rights ajainst the 
property so sold in the hands af the mortgagee--Land Revenue Code 
(Bom. Act V of 1879), Sees. 56, 153—Land Improvement Loans Act 
(XIX of 1883), See, 7. 

*Second Appeal No. 41 of1915, amending the decree passed by B, H. 
from the devision of P. J. Desai, Subordinate Judge at Ank- 
Taleyarkhan, District Judze of  leshvar, in Civil Suit No, $09 of 1912, 
Broach, in Appeal No. 6 of 1914, 





J 
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Tn 1894, B (plaintiff’s father) executed a San-mortgage of his property A, C. J. 
to defendant No,1. In 1901, B’s widow K took an advance by way 


of tagavi from Government and gave a charge on Survey No, 311 (one 1916 

of the properties mortgaged) as collateral security for payment of the anaes 

loan. K executed a possessory mortgage of the property (inclusive Cutrra 
U. 


of Survey No, 311) in favour of defendant No, 1 and put him in 
possession. In 1906, Government sold Survey No, 311 to satisfy BAL sanm 
its claim in respect of the tegavi allowance: it was purchased by 
defendant No. 2 who was a gumasia and a benamidarof defendant 
No.1. In 1909, defendant No, i assigned his mortgage rights to defend- 
ant No, 3; and, on the same day, defendant No, 2 also sold Survey 
No. 311 to defendant No. 8. Defendant No. 3 was the paternal uncleof 
the plaintiff; he had been cultivating Survey No. 311 as a tenant for a 
number of years past; and he bad notice of every thing that occurred 
in connection with the property. The plainiifi sued im 1912 to redeem 
the property under the provisions of the Dekkhan Agriculturists’ 
Relief Act, 1879. Defendant No. 3 contended ixter alie that Survey 
No, 811 was owing to the intermediate sale and purchase freed from 
the mortgage claim ;— 

Held, (1)that, inasmuch as the sale took place at the instance of the 
Mamlatdar in consequence of a wilful default on the part of the 
mortgagee (defendant No. 1), he, in acquiring the property through 
his benamidar at such sale, had availed himself of his position as 
mortgagee to gain an advantage spoken of in s, 90 of the Indian Trusts 
Act, 1882; 

an (2) thats, 56 of the Land Revenue Code, 1879, had no application, 
“pees ~ eause there had been no forfeiture under s, 158 of the Code; 
was ye that the sale having taken place by reason of defendant No, 1'8 
the sai ‘ult as mortgagee and by his improperly availing himself of his 
Procedtvion as mortgagee, he should not obtain immunity from his breach 
The çjast by reason of tho extinction of his position as mortgagee 
jugh his fraudulent action as mortgagee ; 
that pa that the defendant No. 3, who was noba bona fide purchaser 
posses hout notice, was bound by the equities enforceable against defend- 


ant No, 1. 


SuIT in redemption. 

ë The jproperty in dispute was San-mortgaged by Bhima 
(plaintiff’s father) to Narotamdas (grandfather of Ghelabhai, 
defendant No. 1) for Rs. 518 on the 2oth September 1894. 
Bhima died in 1900 leaving him surviving his wife Kohili and 
a daughter Bai Jamni (plaintiff). 

In 1901, Kohili acting for herself and her minor daughter 
took a fagavi advance from Government, creating a charge on 
Survey No. 311 (which was one of the properties mortgaged) 
as collateral security. 

On the 18th June 1903, Kohili passed a possessory mortgage 
of the whole property (inclusive of Survey No, 311) for 
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Rs. 999 in favour of defendant No. 1, and placed him in 
possession of the property. 

Kohili remarried in 1904 and from that date ceased to have 
any interest in the property. 

The ¢agavi allowance due to Government was not paid; the 
Survey No. 311 was accordingly put to sale by the Mam- 
latdar. At the sale, the land was purghased by defendant No. 1 
benamiinthe name of his gumasta defendant No, 2, for 
Rs, 27-10-9. On the ath August 1909, the defendant No. 1 
assigned his mortgage rights to Chhita( defendant No. 3 ) for 
Rs. 299: and, on the same day, defendant No. 2 sold 
survey No, 311 to Chhita for Rs. 31. 

Chhita was a brother of Bhima. He was cultivating Survey 
No, 311 for a number of years first as a tenant of Bhima and 
then as a tenant of defendant No. 1. He was fully aware of 
all the transactions that took place with regard to Survey 
No. 311. : 

Bai Jamni, the daughter of Bhima, sued to redeem the 
mortgage and recover possession of the property, urder the 
provisions of the Dekkhan Agriculturists’ Relief Act, 1879. 

Chhita contended zaer alia that the purchase of Survey 
No, 311 at a revenue sale for arrears of tagavi gave { is 
predecessors-in-title an absolute title to the field. 

The Subordinate Judge held, among other things, that 
defendant No. 2 purchased Suryey No, 311 as a trustee for the 
plaintiff and that he should hold out the benefit he had gained 
thereby to her on receipt of the price. The amount due on 
the mortgage was ascertained to be Rs. 531, on payment of 
which, the plaintiff was held entitled to recover possession of 
the property mortgaged, 

On appeal, this decree was, with a slight variation, confirmed 
by the District Judge, who held that defendant No. 1 was 
bound to pay the arrears of fagavi out of the income of the 
mortgaged property under s. 76 (c) of the Transfer of Property 
Act; that the purchase of Survey No. 311 made by him 
through defendant No. 2 at the revenue auction enured for 
the benefit of the plaintiff under s. 90 of the Indian Trusts 
Act; and that the plaintiff was entitled to the saime equities as 
against defendant No. 3, on the following grounds :— 

Under s, 76 tc) of the Transfer of Property Act, amorlgagee in possession 
of mortgaged property is, in the absence of a contract to the contrary, 
bound to pay, oul of the income of the property, the Government rerenue 
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A. ©, J. wake nu dillercuce iu bho applicalion of s, 90 of the Indian Trusts Act to the 
facts of this case, For all that s. 56 of the Land Revenue Code lays down 
1916 is that the lund when disposed of by sale or otherwise “ shall, unless the 
aaa Collector otherwiso directs, be deemed to be freed from all tenures, 
Carrs rights, incumbrances and equities theretofore created in favour of any 
Ue peson other than Goverumontin respect of the land.” This evidently 
Bar JANNI refers to tenures, rights, incumbrances and equities created by the owner 
= vf the land in favour of third persons previous to the disposal of the 
land by the Collector. It is these, and these only, which cease to subsist 
on the land being sold or otherwise disposed of. The equity, however, 
which the plaintiff clabms in this case, had arisen in favour of the owner 
of the land, aud it had arisen on the land being purchased by defendant 1 
at the auclion-sale and did not subsist before. Whe equity that had 
arisen was that the purchase had onured for the benefit of the plaintiff, 
or tousa the words ofs. 90 of the Ladian Trusts Act the plaintiff was 
entitled to tho bonalitof the advantage which defendant 1 had gained 
in derogation of her rights by availing himself of his position as mortgagee. 
it may further be noted that the proviso to s. 7 of the Land Improvement 
Loans Act supersedes the provisions of 8.56 of the Land Revenue Code 

in the case of sale of land for realization of arrears of tagavi, 


Defendant No. 3 appealed to the High Court. 


T. R. Desai, for the appellant.—The following questions 
arise on the facts:— 


(1) Whether ¢agavi advances granted toa mortgayor.. by——- 
the Government are charges of a public nature which the 
mortgagee is bound to pay under s, 76 of the Transfer of Pro- 
perly Act, 





neither arrears of ‘ent nor are charges of a public nature 
within the meaning of SwZeetf, (7) They are not arrears of 
land revenue; they may, for certain purposes, 1.°e., for pur- 
poses of recovery, when due, be recovered in the same manner 
as arrears of land revenue. But that dogs uot make them 
“public charges”: s. 5, Agricultural Loans Agt ( XH of 1884) ~ 
and s. 7, Land Improvements Act ( XIX of 1883) Nbe tagav ; 


was an advance to the mortgagor and if there was 
there was no liability on the mortgagee: to pay. If 
mere fact that the mortgagee’s man purchased at the revenue 
auction-sale cannot bring the case within s. go of the Indian 
Trusts Act. The mortgagee cannot be said tohave availed himself 
of his position as such as contemplated by that section. There 
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to the effect that Khoti tenants were entitled to transfer their A. C. J, 

holdings, and he holds the custom is not proved. 1916 
The learned pleader for the appellants argues that although ~~ 

the custom may be established that a koči tenant cannot Hari 

transfer his occupancy holding without the permission of his fee o 

Khot, it does not follow that the Khot can upon such transfer ““" ~ 

enter upon the land to the prejudice of the transferee. It may seolt C.J. 

be that the expression ‘forfeiture’ is inappropriate to the ~ 

consequences which result from an unauthorised transfer of 

an occupancy holding, but the result must be that the Khot is 

entitled to re-enter for the reasons stated by Sir Richard Couch 

in the analogous case in Bengal of the Zcmindar and his 

occupancy tenants. In Narendra Narayan Koy Chowdhry v. 

Ishan Chandra Sen() the learned Chief Justice says: “Ifa 

tyot having a right of occupancy endcaveurs to thauofcr it to 

another person, and, in fact, quits his occupalion, and ceases 

himself to cultivate or hold the land, it appears to me that 

he may be rightly considered to have abandoned his right, and 

that nothing is left in him which would prevent the Zemindar 

from recovering the possession from the person who claims 

under the transfer”. That decision was applied by a Bench 

of this Court to the case of an unauthorised sale of land by a 

khott’~tenant: see Nagerdas Sobhagyadas v. Ganu Balu 

Chawan(2). The remedy appears to be appropriate, even if it 

be taken that prior to the. passing of the Khoti Act of 1880, no 

Khot was anything more than a farmer of revenue, for he was 

under an obligation to pay a certain revenue to Government, 

and if the occupancy tenant, to whom he looked to render his 

share of the revenue, transferred the land to some one whom 

the Khot did not approve of, the remedy of the Khot would be 

to go on to the land and collect the produce for himself so as to 

be able to discharge his obligations to Government. The finding, 

however, of custom in favour of the plaintiffs does nol dispose 

ofthe case, because the reccipt book shows that the tansteices 

have paid Ahoii profits to the Khot which have been accepted, 

The contention of the defendants in appeal lo the lower 

appellate Court was that they had paid Dhara and Fayda since 

1897, and the plaintiffs knew of their possession under the 

transfer, but accepted the Dhara and Fayda at their hands, and 

therefore, had indirectly consented to the alienations, and liad 

no right to maintain the suit. The learned trial Judge disposed 

of that point by saying that the fact of plaintiffs’ knowledge of 


~ (a) (2874) 18 Beng, L, R. 274, ab p.288, (2) (2891) P. Je 107, 
R $7 


- 
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as the nearest male member ofthe vatan family, He was A.C. J. 
duly put into possession of the land. 1916 
The plaintiff, thereupon, filed a suit to recover maintenance ~~ 


from the defendant at the rate of Rs. 240 per annum. BASANGAVDA 
The Subordinate Judge-dismissed the suit, for the following, er 
reasons i~ aisha 


The question whether vatan property is subject to a claim for the 
‘maintenance on the part of females whom the preceding holder was bound 
to maintain has not, as far as I am aware, been the subject of any judicial 
decision. On behalf of the plaintiff it is argued that so far as the question 
of maintenance is concerned, vaian property stands onthe same footing 
as other property and thatthe person who succeeds to the property ts bound 
to maintain persons (the mother in the present case) whom.the previous 
holder of the estate was bound to maintain. In my opinion, however, this 
argument “is not sound. Vatan property is essentially different from 
ordinary private property in its character and incidents. Vatan grants 
were in the nature of official remuneration for the service to-be rendered. 
And the policy of the law is to keep ibin tact for the benefit of each 
succeeding officiator, This policy is, as I conceive, grounded upon the 
fact that the proparty is strictly tho official remuneration for service. 
Accordingly each succeeding officiator: gets the property free from 
encumbrances created by the previous officiasor. He would also get it free 
from any personal obligations binding on -the previous} holder, He may 
get the property through the previous holder in the sense that the right of 
‘succession has to be determined by reference- to the last holder, but: he 
Joes not certainly claim under- him so as to -be bound by the obligations 
br. ing onthe last holder. The estate of each holder is but a life-estate 
- with only the liberty of..alienation in -favour of a watandar of the same 
watan, even this liberty seems to me to be consistent with the policy 
: that the service and remuneration must go handin hand. In any case it 
cannot, I think, be disputed that each succeeding holder takes vatan 
property free from all obligations which may have been binding upon tho 
previous holder. :I!accordingly hold that in the present case the 
plaintiff cannot make the property in the hands of the defendant -liable 
for an obligation which lay upon her deceased son te maintain her. It 
is not clear ‘in this case whether the property, has been the subject of 
the Gordon Settlement, Even if ib has, I hold that it would not affect 
the incidents of the property’ which would attach to it by reason of 
its original character unless and until it is shown that such incidents 
have been expressly altered or cancelled, 


This decree was, on appeal, reversed by the Assistant Judge, 
on the following grounds :— 


. . The property which was the subject-matter of the suit was vatan property 
to which, on the allegation madein the old plaint, Gordon: Settlement had 
been made applicable: vide Exh. 24. That averment is binding on the 

defendant; at any rate there is no attempt to show in the present proceedings 

-that the property or any part of it was -assigned for the remuneration of 
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only seeks maintenance from the defendant as the successor to tha 
estate and the legal and'recognised heir of her son. 

There is nothing in the Watan Act to detract from the rights and 
obligations attached to the property of a vataudar according to the law 
which governs him and his property and the ordinary priociples of Hindu 
‘law myst prevail when no statutory restrictions are imposed upon him, 


The learned Judge accordingly awarded maintenance at the 
rate of Rs. 80 per year. 


The defendant appealed to the High Court. 


S. Y. Abhyankar, for the appellant.—here can be no claim 
for maintenance out of the vatan property. The property 
cannot be called ancestral, nor can it be said to be property of 
the deceased holder. The ordinary rule of Hindu law that he 
who takes property must pay the debts of the last holder does 
not apply to it: see Marsinkh v. Vaman Venkatrao(), Appaji 
Bapuji v. Keshav Shamrav); Narayanrao Ravlojirao 
Nimbalkar v. Ranu bin Ninga(s); Collector of -Belgaum v. 
Bhimrao(4), Gulabchand v. Moti); Padapa v. Swamirao (6). 
Hanmanirav Khanderav v. Bhavanrav Bajirav(?; Kuria 
bin Hanmia v. Guruav®) and Kadhabai v. Anantrav Bhag- 
vant Deshpande (9). 


Further, the mother is not a member of the vatan family, 
The vatandar is defined as “ having an hereditary interest.” It 
would be a contradiction of terms to say thata person excluded 
from inheritance has an hereditary interest: Chinava v, 
- Bhimangauda (020), 

The vatan property cannot be said to belong to the deceased 
after his death, The property vests, on such an event, 
immediately and absolutely in the next holder. The right of 
maintenance depends on the existence of the deceased’s property 
in the hands of the heir: Savitribai v. Luximidai (1); 
Adhibai v. Cursandas Nathu (12); and Mayne’s Hindu Law, 
ss, 621, 624. The right of maintenance is postponed to debts: 
Jayanti Subbiah v. Alamelu Mangamma (3) and Lakshman 
Ramchandra Joshi v, Satyabhamabai (14), 








(1) (1909) I. L. R, 34 Bom. 91, (8) (2872) 9 B., B, 0. R. 282, 

(2) (2890) I. L. R. 15 Bom, 13, (9) (1885) I. L. R. 9 Bom.2198, F, B 
(8) (1897) P. J. 174. (10) (1896) I. L. R, 21 Bom. 787. 
(4) (1908) 10 Bom. L. R. 657. (11) (1878) I. L. R. 2 Bom. 573, 594. 


(5) (1901) 8 Bom. L. BR, 795, 798, (12) (1886) I, L. R. 12 Bom. 199, 
(6) (1900) I. L, R. 24 Bom. 556, P. C, (18) (1902) T, L, R. 27 Mad. 45, 
(7) (1873) 10 B. H, C, R. 299. (14) (1877) I, L, R. 2 Bom, 494, 
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A. G. Desai, for the respondent.-The successor to the 


vatan is liable to pay for the maintenance of the female members `“ 


of the last vafandar, Even the Government are liable to pay 


Basangavbathe maintenance charges. The vatan property is taken by 


V. 
GANGAVA 


sienna D 


inheritance like any other property and is subject to the same 
liabilities: Joylara v. Ramhari Sirdar) > Kamini Dassee 
v, Chandra Pode Mondle (2); Rungama v. Atchama (8) 
Himmatsing Becharsing v, Ganpatsing (4); Raja Lelanund 
Sing Bahadoor v. The Bengal Government 5); Rajah Nilmonee 
Singh v. Bukronath Singh ©) ; Ramkrishnaraov. Nanarao() ; 
Brojanath Bose v. Durga Prosad Singh(8); Giriapa v. 
Jakana); Gnuanasambanda Pandara Sannadhi v. Velu 
Pandaram 2°); Bhimabai v. Tayappa ‘Murarrao(s1); 
Ramchandra Sakharam Vagh v. Sakharam Gopal Vagh (2); 
Rrishnaji v. VithalravQ3); Appaji Bapuji v. Keshav Shamrav 
(14); Radhabai v. Anantrav Bhagvant Deshpande ©); Chinava 
v. Bhimangauda(®), Ramav. Shamrao CI, Ganpatlal Anupram 
y, Sampatram Gheladhai(8) and Adhibai v. Cursandas 
Nathu + 


ScotrC, J.—The plaintiff, who is the mother of the last 
male holder of property admittedly vatan, having been 
postponed in the succession to the defendant as the-nedrest 
male member of the vatandar family, under s. 2 of Bom. 
Act V of 1886, has brought this suit to recover maintenance 
on the ground that she as the widow of a deceased male 
holder is entitled to maintenance from that holder’s successors. 
The learned trial Judge dismissed the suit on the ground that 
service and uncurtailed remuneration must go hand in hand 
unless ihe service incumbent on the hereditary office has been 
commuted, and that even if the property had been the subject 
of the Gordon Settlement it would not affect the incidents of 
vatan property unless it were shown that such incidents had 


- been expressly altered or cancelled. 


(1) (1884) I, L. R. 10 Cal, 638. (11) (1913) I. L. R. 37 Bom. 598, 
(2) (1889) I- L. R. 17 Cal: 8728. (12) (1877) I. L. R. 2 Bom. 346. 

(a) (1840) 4 M. 1. A. 1, 46. (18) (1887) E L. R. 12 Bom: 8o. 

(4) (1875) 12 B. H. C. R. 94. (14) (1890) I. L. R. 15 Bom. 13. 

(5) 1855) 6 M, L A. 101, (15) (1885) I. L. B. 9 Bom. 158, 
(6) (1868) 10 W. Re 255. P. B 
(7) Q903) 5 Bom. L. R, 983. (16) (1896) I. L. R. 21 Bom. 787. 


(8) 1907} I. L. R- 34 Cal. 753. (17) (1904) 7 Bom. L. B. 135. 

(9) (1875) 12 B. H 0. B 172. (18) (1873) 10 B. H. C. R, 400. 

(10) (1899) L. R. 27 L. A. 69; (19) (1856) I. L., R, 11 Bom. 19 
2 Bom. L. R. 597. 
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The lower appellate Court being of opinion that the property A. C. J. 
must, for reasons stated, be taken to have been the subject of 4916 
the Gordon Settlement allowed the plaintiff's claim onthe ce 
ground that he who takes the benefit of an inheritance must Basancavpa 
bear the burdens annexed to it in his predecessor’s hands. V 

If the property is held under a Sanad under the Gordon SANANA 
Settlement each successive male holder is substantially holding Scott C.J. 
an estate of inheritance in tail male unburdened by any duties 7 
of service, in which case the objecticns expressed by the trial 
Judge to the incumbrance of an estate assigned as r- nu- 
neration for public service may be disregarded. 

In this view the hearing of the second appeal was aujourn- 
ed in order that the pleaders might ascertain whether the 
property is held by the defendant under a Gordon Settlement 
Sanad. We have now been infoimed Ly the pleaders that the 
suit should be decided on this assumption. We, therefore, 
hold that the defendant, having iaken by inheritance an estate 
which the public interest does net require to be held free from 
the incumbrances binding on his predecessors with the limits of 
the vatandar family, is liable for the plaintiff’s maintenance. 

We affirm the decree of the lower Court and dismiss the 


Appeal with costs. 
Decree affirmed. 


ed 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton. 





GANGARAM GANPATI BHOPALE 1916 
| U, —~ 
LAXMAN GANOBA SHET.* March 15. 


Transfer of Property Act (1V of 1882), Sce. 55— Sule of immovable proper 
ty—Part payment of purchase moncy-—LPossession, transfor of—Owner 
selling the property to another person under areyistered died of sulem 
Right of second purchaser under the deed as uyuinsi the first purchaser 
$72 POSSESSt07, , 


The defendant contracted to purchase some lands from their owner, 
paid to him a portion of the purchase money agreed upon, and went 
into possession of the lands. The owner then gold the same lands to 
the plaintiff who had notice of the contract of sale tothe defendant; 
and execufed a registered deed of sale. The plaintiff relying 


——_— = 8S ee Se uae maa —ŘħŮ 





* Second Appeal No. 151 of 1915, 1913, confirming the decree passed by 
from the decision of K.H. Kirkire, S. A. Gupte, Second Class Subordinate 
First Class Subordinate Judge, A. Judge at Malegaon, in Civil Suit 
P. at Nasik, n Appeal No.228 of No. 215 of 1912. 
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on the deed sued to recover possession of the lands from the 
defendant :— 

Held, that the plaintiff's suit for possession must fail, because he 
could not profit by his conveyance except to stand in the shoes of his 
vendor and receive the balance of the purchase money due on payment 
of which he would have to convey to the deferdant, 

Quacre—Whether Lalchand v. Lakshman (1) and Kurri Veerareddi v. 
Kurri Bapireddi (2) were rightly decided. 


SUIT to recover possession of three fields, 

The fields in dispute belonged originally to one Narayan. 
He contracted to sell the lands to Gangaram (defendant), who 
paid a portion of the purchase money and who was placed in 
possession of the property. 

Afterwards, on the 5th of December 1911, Narayan sold the 
same lands to Laxman (plaintiff), under a registered deed of 


sale, The plaintiff was then aware of the contract of sale 


which Narayan had made with the defendant to sell the lands 
to him. 


The plaintiff sued, on the 16th April 1912, to recover the 
possession of the lands from the defendant. - 


The trial Judge decreed the suit on grounds which he stated 
as follows :— 


The plaintiff thus purchased the property with full notice of the defond- 
ant’s equities. 

The question then is what are these equities, if any? Section 54 of the 
Transfer of Property Act clearly Jays down that transfer of ownership in 
tangible immoveable property of the value of Ks. 100 and upwards can only 
take place by a registered instrument, So in the present case the defendant 
had no interest in the immoveable property transferred to him, He had 
only a right for specific performance of his agreement, In his case that 
right of his is barred by lapse of time, And even if he had that right 
enforceable on the date of this suit, he could not have been able to plead ib 
in defence to the action for ejectment by the plaintiff, who had a legal titlo 
to recever. A contract of sale followed by delivery of possession does not, 
when there is no registered sale, create any interest in the property agreed 
to be sold: vide Kurri Veerareddi v, Kurri Bapireddi (I. L. R, 29 Mad, 836, 
¥,B.), and Lalchand v, Lakshman (1. L. R. 28 Bom, 466), The charge 
provided for by s, 55 (6)of the Transfer of Property Act in favour of a 
purchaser pajing the price or a portion thereof, when considered with the 
absence of any provision for the case of past performance by delivery of 
possession, shows that the latter was not intended to give riseto any interest 
in the property in the buyer, more especially as a sale of immoveable pros 
perty less than Rs, 100in value may be made by delivery only. The 
defendant must, therefore, give up Lhe plaint property to the plaintiff, He 


has no equities in bis favour as against the present plaintiff. 
eae ee 


ea a cea ee a 
(1) @9o¢) L, L, R, 28 Bom. 466. (2) (1904) I. L; R. 29 Mad. 336. 
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A, ©. J. v. Benepgowdals). The fact that the defendant is in possession 
191g makes no difference ; he is only entitled to have his agreement 
—~ specifically enforced against his vendor: see Mahadeo v. 

Ganaarau Vasudev J. Kirtikar®) and Lalchand v. Lakshman (8), 
v. The agreement set up is Exh. 52 and being in respect of 

LassaN immoveable property, will not affect : see Hormasji Manehji 

Dadachanji v. Keshav Purshotam. 

The ruling in the case of Karslia Nanubhai v. Mansukh- 
rami5) is not against me; there the purchasers title was 
perfected by a registered sale-deed, before the decision of the 
first Court, and so the present point was not before their 
Lordships in that case. 

section 40, cl. 2, of the Transfer of Property Act, has no 
application because the right which the defendant has under 
his contract of sale, isnot “an obligation annexed to the 
ownership of the immoveable property.” It is an interest 
created in the ownership of the immoveable property which 
the defendant has a right to have it specifically enforced ; such 
a right can be created only by a writing duly registered, 

It is further clear that a suit for spscific performance is time- 
barred, 

Al any rate, I step in the shoes of my vendor and as such-7~ 
-ought to get the balance of the unpaid purchase-money lying 
with the defendant. ° 


Scorr C. J.—The plaintiff sued fora declaration that a 
certain immoyeable property belonged to him and for a decree 
that possession of the same should be delivered to him by the 
defendant. He bases his title upon a purchase of the properties 
in question from Narayen Gunpati on the 5th of December rgrr. 
It has been held by the lowér appellate Court that prior to 
this date the plaintiff had notice of the execution of a contract 
for the sale of the same property by Narayen to the defendant. 

‘The defendant contends that he has paid to, Narayen portion 
of the purchase money agreed upon and that ‘the balance was 
to be paid after the sale deed was passed. It is found by the 
lower appellate Court that nearly half of the purchase moneys 
was in fact received by Narayen from the defendant under the 


contract of sale, 
ae a A SPE. BRT EA es 





(1) (2915) J, L, K, 39 Bom, 472; 6 Bom, L, B. 510. © 
17 Bom, L, R, 335, (4) (1893) L L, R, 18 Bom, 13. 
(2) (1898) L L. R. 23 Bom, 181, (5) (1909) I, L. R, 24 Bom, 409; 


(3) (1904) 1. L. RK. 28 Bom, 464 ; 2 Bom. L, R, 220, 
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The question is whether the defendant has a good defence to 
a suit by a purchaser from Narayen who can rely upon a 
registered sale deed and whether he can, notwithstanding the 
sale deed, retain possession of the property on the ground that 
the plaintiff purchased with notice of the defendant’s contract. 

The defendant’s right to enforce the benefit of the obligation 
of his intended vendor against the purchaser with notice is 
expressly affirmed by s. 40 of the Transfer of Property Act, as 
explained by the illustration. The plaintiff is, moreover, 
according Lo the Specific Relief Act, s. 3, a trustee for the 
defendant of the land purchased by him: see ill. (g). Section 
g1 of the Indian Trusts Act affirms the same rule as the Specific 
Relief Act. The Legislature has hercin adopted the law applied 
in the cases of Daziels v. Davison®) and Potter v. Sanders(?). 
It is not contended that in the defendant's contract any date is 
fixed for performance nor is there any evidence that before he 
learnt of the plaintiff’s purchase, the defendant had any notice 
that the vendor would refuse performance, Therefore at the 
date of the plaintifi’s suit, namely, the 16th of April 1y12,a 
suit by the defendant against his vendor for specific perform 
ance would have been within time and if the plaintiff was at 
the date of suit in the position of a trustee for the defendant, 
the latter is clearly entitled to enforce that position up to the 
end of the litigation. lt must not be taken from the above 
remarks that the defendant would bein a worse position in 
relation to the plaintiff if at the date of suithis right to sue his 
vendor for specific performance had been harred, since he is a 
defendant now relying upon his possession, In this connection 
reference may be made to Orr v. Sundra Pandia(3); Krishna 
Menon vy. Kesavan(4) and Rangnath v. Govind (s), 

The result is that the plaintiff cannot profit by his con- 
veyance except to stand in the shoes of his vendor and receive 
the balance of the purchase money due on payment of which 
he would have to convey to the defendant. ‘This, however, is 
not the relief which he seeks, and the result is that his suit for 
possession must fail. 

This decision may appear to be inconsistent with the result 
arrived at in Lalchand v. Lakshman), and in Kurri Veera- 
yeddi v. Kurri Bapireddi! n, from which, if rightly decided, it 


da a vum pe ee 





(1) (1809) 16 Ves. 249, (5) (1904) I. L. R. 28 Bom, 639 ; 
(2) (1846) 6 Hare 1. 6 Bom, L. R, 592. 
(3) (1893) I, L. R, 17 Mad. 255, (6) (1904) I, L, R,-28 Bom, 466; 
(4) (1897) I. L. R, 20 Mad, 805, 6 Bom, L. R. 510. 


(7) 3906) I. L. R, 29 Mad, 336. 
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taken. The want of precision to which. the Judge here alluded 
adds some difficulty to our task. But the question is, whether, 
without pressing technicalities, the substantial requirements of 
the District Police Act have been complied with, In my opinion 
the answer is in the negative, The authority issuing the order 
ascribes it to s. 44, sub-s, 1. That ascription, however, is, I 
think I may say obviously, a mistake, For whereas the Resolu- 
tion under notice purports to prohibit this Vyasantol procession, 
s. 44 (1) deals not with the prohibition of religious ceremonials, 
but with the maintaining of public order at religious ceremo- 
nials which are not prohibited. That notwithstanding, the 
Resolution may of course still be valid if it can be attributed 
to powers vested in the Government by any other sections of 
the Act, and the only section to which recourse has been had 
for this purpose is s. 42, That'section also, in-my opinion, fails 
to serve the turn of the respondents. For, in the first place, 
the authority empowered under s. 42 is not the Government, 
but the local Magistrate of the- District, and the words ‘ when- 
ever and for such time‘as it shall appear necessary’ appear to 
me in the context to mean ‘ appear necessary to that Magis- 
trate,’ It was suggested that the powers thus vested in the 
-District Magistrate might be capable of legal exercise by the 
Govérnment by reason of the provisions of s. 50 read with s. 13, 
sub-s. 2 of the Act, Itis not at present necessary to pronounce 
upon this argument, and 1 will only say that I am doubtful 
whether it should be conceded, Assuming, however, that the 
argument is sound, it goes no further than this that the present 
orders, though issued by Government, have the same validity 
as if they had been issued by the District Magistrate, The 
question, therefore, 1s whether these orders, if issued by the 
District Magistrate, would be lawful orders under s. 42, I 
think they would not, For s. 42 enables the Magistrate te 
issue these orders only whenever and for such. time as it shall 
appear necessary and the orders are to operate only in such 
town or village or the vicinity thereofas may be directed; in 
other words, the powers of prohibition conferred upon the 
Magistrate are by the Statute expressly limited both in time 
and in place, the limitation of place being to% particular town 
or village or the vicinity thereof, This particular ord@¥, as I 
understand it, is to operate for all time, and instead of being 
limited to any town or village or the vicinity thereof is to 
prevail throughout the whole of the Belgaum District. 
On these grounds, therefore, I think that the Resolution in 
89 
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the Resolution does not prohibit anything and is merely a A. Q. J. 
direction to the District Magistrate that permission should not 4946 
be given in future to hold Vyasanfol processions in the JC 
Belgaum District. Taking the Resolution as a whole, 1 have pyypappa 
no doubt that it was intended to prohibit, and has clearly the v. 
effect of prohibiting, Vyasantol processions in the District of SsercTary 
Belgaum without any limitation as to time, so far as the °7 SINTE 
Government are concerned. The Resolution cannot, therefore, ShahJ. 
be treated as merely nugatory as suggested by the Advocate ~~ 
General. 
As regards the validity of the Resolution, it is conceded, ands 
in my opinion, rightly conceded, by the Advocate General that 
s. 38 of the District Police Act has no application to the 
present case. No reliance was placcd on behalf of the 
defendants on s. 81 of the Act in the course of the argument ; 
and itis clear that the section can have no application unless 
the order contained in the Resolution is made by the Govern- 
ment under an authority conferred by the Act. 
The question, therefore, arises whether the order in dispute 
can be referred to any authority conferred by the District 
Police Act on the Government, It is argued that tne requisite 
Pæ authority is conferred by s. 50 read with s. 13, cl 2, Under 
© s. 50 orders made by the Magistrate of the. Disiriet under 
Chapter IV are subject to the provisions of s. 13 (2); and s. 13, 
cl, (2), provides that in exercising authority under the preceding 
sub-section the Magistrate of the District shall be governed by 
such orders as Government may from time to time make in ` 
this behalf. Assuming, without deciding, that the Government 
have the power under s. 13 (2) of making such discretionary 
orders, as the District Magistrate is empowered to make under 
ss, 42 and 44, so as to make them binding on the District 
Magistrate under s. 50, it is clear that the orders to be made 
must be. justified under ss, 42 and 44. If they transgress the 
provisions of ss. 42 and 44, they would be wltra vives to that 
extent. Section 13, cl. (2), does not confer any unlimited power 
on the Government to prohibit processions. 
Having regard to the decisions in Baslingappa v. Dharma- 
pha®) and Sadagopachariar v. Rama Raol?) it is clear that the 
plaintiffs have a right to use the public streets in a lawful 
manner and it lies on those who would restrain them to show 
some law or custom abrogating the privilege, and that ‘Subject 


(1) (1910) I. L. R, ¢4 Bom, $73; (2) (1907) L In R, 26 Mi ad, 376, 
12 Bom, L, R, 536, 
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APPLICATION for leave to appeal to the Privy Council. 


Mohanlal (plaintiff) brought a suit in the Court of the First 
Class Subordinate Judge at Broach, praying for a declaration 
that he was the adopted son of one Nagji Vithal and an 
injunction that the defendant be restrained from obstructing 
the plaintiff in his getting possession of Nagji’s properties. 
The claim was valued at Rs. 135. Later on, the suit was 
transferred to the Court of the Second Class Subordinate Judge 
at Broach for trial. 


Both the lower Courts decreed the plaintiff’s claim ; but, on 
second appeal, the High Court dismissed it. 

The plaintiff, thereupon, applied to the High Court for leave 
to appeal to the Privy Council. aan 


Jayakar, with G. N. Thakor, for the opponent—We raise a 
preliminary point that as the petitioner had put down the 
valuation of the subject-matter of the suit in the plaint at 
Rs. 135, it is not now open to him to show, for the purposes of 
ss. tog and rro of the Civil Procedure Code, that the value of 
the subject-matter is Rs. toooo. The suit was tried by a 
Second Class Subordinate Judge and he could not have passed 
a decree for more than Rs, 5000 in any case. The present 
case is fully covered by the decision in the case of flirjibhai v, 
JamshedjiQ). There it was held that the amount or value of 
the subject-matter of a suit cannot be larger than what the 
Court in which the suit is brought has jurisdiction to try and 
decree, and that the amount or value of the subject-matter of a 
suit for the purposes of s, 109, cls. (@) and ()and s. 110 of 
the Civil Procedure Code, if that suit is instituted in a Court, 
the pecuniary limit of whose jurisdiction is Rs. 5000, ca 
be greater than Rs. 5000. 

The expression ‘subject-matter’ is used in s. 
same sense as in the Bombay Civil Courts Act. 









Setalvad, with N. K. Mehta, for the petitioner—The c 
of Hirjibhai v. Jamshedjt®) is clearly distinguishable, There 
the Subordinate Judge could not have passed a decree in 
plaintiffs’ favour for more than Rs. 5000, even if, on taking 
accounts, a sum exceeding that amount had been found to be 
due. Here the subject-matter of the suit was declaration and 
injunction and the Second Class Subordinate Judge had the full 
authority to grant the whole of the relief asked for irrespective 





_ (2) (2918) 15 Bom, L, R, 1021, 
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A, ©. J. assume for the purposes’-of my judgment that this part of Mr. 

1916 Jayakar’s argument is unassailable. 

cet The trial Court found in favour of the plaintiff and that 
Monannat decree was confirmed on appeal by the learned District Judge. 
But in the appeal to the High Court, which was heard by my 
learned brother Shah and myself, we came to another conclusion, 
Batchelor J. being satisfied.that there had been the exercise of undue 

ae influence by the.plaintiff. “Therefore we reversed the decision 
of the lower Court and dismissed the plaintiff's suit. From 
that decree thé’ plaintiff now. seeks to go in appeal to the Privy 
Council. 

The suit as instituted by the plaintiff was valued by him at 
the sum of Rs, 1135, and this present application is met at the 
outset by the.objection that’ the plaintiff cannot now be heard 
to say that, within the language of s. 110 of the Civil Procedure 
Code, the amount or value of the subject-matter in dispute on 
appeal is Rs. 10000 or upwards, The argument is that since 
the plaintiff himself elected to value his suit at only Rs. 135 and 
conducted it in the Court of the Subordinate Judge, the limit 
of whose pecuniary jurisdiction was Rs. 5000, he cannot now 
contend that the subject-matter of the suit is worth Rs. 10000. 
It isurged in support of this argument that the word ‘ subject 3E 
matter’ occurring ins. 110 of the Civil Procedure Code must > 
be used in the same sense which the expression bears in s. 24 
of the Bombay Civil Courts Act. This argument is based 
upon the decision of the Chief Justice and Mr. Justice 
Beaman in Hivjibhai v. JamshedjiQ) That was a suit 
brought in the Court of. the Second Class Subordinate 
Judge for, taking accounts, and the claim was valued 
at Rs. ror for the purposes of, Court-fees and jurisdiction. 
The plaintiff, however. esi for leave to appeal to the 
Privy Council, allege r value of the subject- 
matter of his suit 10000. The Court 
decided against him sion is stated 
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of s. 109, cls. (a2) and (b) and s. 130 of the Civil Procedure Codofif that 
suit is instituted in a Court the pocuniary limit of whose jurisdiction is 
Rs, 5000, can never be greater than Rs. 5000.” 

Though the facts of the present case arc in some respects 
different from those of the application before the Chief 
Justice and Mr. Justice Beaman, notably in this respect 
that whereas that was a suit for accounts, this was 
merely a suit for an injunction and declaration, yet I 
am not prepared to hold that the present application can be 
taken out of the scope of the decision in JZirjibhai v. 
Jamshedji}) in so faras that decision interprets the words 
occurring in the first paragraph of s. 110 of the Civi. Procedure 
Code—I mean the words *he amount or.value o; che subject. 
matter in dispute on appeal to His Majesty in Council’. But 
even supposing that Mr. Jayakar is successful in bringing this 
part of his application within the ambit of the decision which I 
have quoted, it remains to consider whether the petitioner Js 
not entitled to obtain leave to appeal under the second 
paragraph of s. rro. For the section enacts that a petitioner 
is so entitled if, in the circumstances which are now before us, 
the decree or final order must inyolve directly ox indirectly 
come claim or question to or respecting property of like 
r value, For the purposes of the present argument 
ssuming that the property affected by our decree 
value the sum of Rs. 10000. And tne argument 
e to consider is whether upon that assumption 
yg in the past conduct of the present petitioner 
by a species of an estoppel, debar him from 
oving, if he can, that such is the value 
tty affected. In my opinion there is nothing 
wnich should debar him. Andin this respect the application 
is, I think, clearly distinguishable from the facts which were 
before the Court in Hirjibhai’s case. That, as I have said, 
was a suit for accounts, and the plaintiff elected as his forum 

/ 3 Court of a Subordinate Judge whose pecuniary jurisdiction 

, as limited to Rs. gooo. The Court, therefore, for reasons 
which may readily be appreciated, held the plaintiff bound by 
this action of his to acquiescence in the statement that the value 
of the subject-matter of his suit could not exceed Rs. 5c00. 
Here, however, our facts are otherwise. The suit was 
as I have said, brought only for an injunction and a declaration, 
By a series of decisions of this Court, which are at present 
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binding upon us, and of which I need notice only the case of 
Vachhani Keshabhai v. Vachhani Nanbha(), itis the law in 
this Presidency that it is open to a plaintiff to sue in a Second 
Class Subordinate Judge’s Court for a declaration and 
injunction even thotgh the immoveable property referred to or 
affected by the. injunction exceeds the pecuniary limit, i. €., 
Rs. 5000, of the Second Class Subordinate Judge’s jurisdiction. 
That being so, the plaintiff in this case by suing in the Second 
Class Subordinate Judge’s Court seems to have made neither 
directly nor indirectly any sort of representation to the 
deiendant as to the real or market value of the property to be 
affected, as distinguished from the fiscalsvalue which, as the 
law allowed him to do, he placed-upon the relief which he was 
seeking, | 

Admittedly, the decision in Hizjibhai v. Jamshedji proceeds 
upon the reasoning that a plaintiff should not be allowed 
to put inconsistent values upon-the subject-matter of his claims 
at different times according tothé shifting character of his 
interests. But if I am right in what I have already said, it will 
be clear that-this reasoning cannot°affect; the present plaintiff, 
For the merely fiscal valuation which he put upon the injune- 
tion and declaration which he soughtis wholly indepeng 
the real ot market value of the immoveable propertie: 

I anı consequently of opinion that the decision i 
v. Jfamshedji cannot be invoked so as to -shut o 
plaintiff from appealing to the Privy Council if 
proving that the condition described in the se 
of s. 110 is in his case satisfied, that-is to say, 
in proving that the decree or final order must iny 
or indirectly some claim or question to or regésctin 
of the value of Rs. roooo, rene cad \ o 

In my opinion, therefore, he must have an oppor. 
proving thal that is the;value of the property, 

As the alfidavits which haye been put in on both etes 
with reference to the question as to the value of the property 
are in direct conilict, we think- it desirable to act under the 
powers given to us by O. xxv, r. 5, of the Code, Under that 
rule, therefore, we refer to the Court of first instance the dis- 
pute as to the amount or value of the property which must be 
involved directly or indirectly ‘by the, decree or final ‘order in 
this appeal, It is conceded.that the Sutarel property is no part 

(1) (1908) I, L, R, 33 Bom. 307; 11 Bom. L, R.-30, 
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case of ordinary decrees for sale under the provisions of 
O. XXXIV, T. 5 of the Code of Civil Procedure, 

Against this order the decree-holder applied in revision to 
the District Court. 

The learned District Judge referred to the High Court under 
O. XLVI, í. 1 of the Civil Procedure Code, the following 
question for determination :— 


u Whother a decree-holder for sale upon a mortgage in default of 
payment of iastalmonts ordered under s. 15B (1) of the Dekkhan Agri- 
culturists’ Relief Act must apply under O.xxxıy, r, 5 (2), to make the decree 
final before he can apply for sale of the necessary portion of the property 
under s. 152 (2) of the Dekkhan Agriculturists’ Relief Aob,” 


In making the reference, the learned District Judge observed 
as follows i— 


As pointed out by Parsons, Ag, C. J. in Bhagwan v. Gann (1899, L. L. R 
23 Bom, 644 at p. 651): “There ia no particular magic in the word 
‘absolute,’ but the question derives its importance, legal and practical, 
from the final opportunity provided to the mortgagor to redeem and to 
avoid a salo.” The answer depands, in my opinion, upon how far, if at all, 
the procedure and the provisions of O. XXXIV,rr.4and5 of the Code 
of Oivil Procedure are inconsistent, within the meaniag of s. 74 of the 
Dekkhan Agriculturists’ Relief Act, with the provisions of s. 15B of the 
Dekkhan Agriculturists’ Relief Act, 

The question has not, as far as I am aware, formed the subject of 
judicial decision by the High Court, though in the case of Bhagwan ve 
Ganu (1899, I. L. R, 23 Bom, 644, 652), it was held that agreements filed 
under s, 440f the Dekkhan Agriculturists' Relief Act, if relating to sale 
of mortgaged properby were subject to the provisions of s, 59 of the 
Transfer of Property Act (IV of 1882), which has been now re-placed by 
Q, XXXIV, r. 5 of the Code of Civil Procedure, 1908. Ranade J. observed 
in Bhugwun v. Gunu : ‘Of course, where, as in ss, 154, 15B, the Dekkhan 
Agriculturist’ Relief Act contains provisions directly inconsistent with 
those of the Transfer of Property Act, they are saved by s. 2 (a) of 
the Act IV of 1832.’ This latter observation haz been referred to with 
approval in Mancherji v. Thakordas (1907, I, L. R, 31 Bom, 120, 124), by 


' Russell, Ag. O, J. who held that the term ‘decree’in s. 15B of the 


Doekkhan Agriculturist’ Relief Act refersto ‘decrea~nisi’ as well ag to 
‘decree absolute’ or to adopt the altered phraseology ‘preliminary’ as well 
‘final’ decrees for sale. 

There does not/appear in the wording of s. 15B, cl. (2), any necessary 
and complete inconsistency with O. XXXIV, r. 5, cl, (2). On the contrary, 
the consideration set forth by Beaman J.in the last case, Mancherji Vv. 
Thakordas, favour, if anything, a construction that the Legislature, in the 
absonce of express words to that effect in s. 15B (2) of the Dekkhan 
Agriculturists’ Relief Act can hardly be taken to have intended to take 
away, with,the one hand, from agricul turist-mortgagee-judgment-debtors, 
-he final opportunity the ordinary law allows ynder O, XXXIV, r,$ (2) to 
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para provides for the remedy and it is not necessary to revert 
back to O XXXIV, T. 5; in other words, you cannot read thig 
rule between the*two paragraphs of s. 15B. 

The case of Bhagawan v. Gant) is a case in my favour, ag 
there is an inconsistency, between the Civil Procedure Code 
and the Dekkhan Agriculturists’ Relief Act. The Code makes 
no provision for payment by “instalments” but the Dekkhan 
Agriculturists’ Relief Act does; see also s. 74, Dekkhan Agric 
eulturists’ Relief Act. 


A. G Desai, amicus curiv, for the defendants.—Order 
XXXIV, r, 5, cl. 2 is not, we say, inconsistent with s. 15B, 
cl. 2 of the Dekkhan Agriculturists’ Relief Act within the 
meaning of s. 74 of the Act. If both these provisions are 
read together it follows that a judgment-creditor must first 
apply to get his decree made absolute before he can ask the 
Court, under s. 15B, cl.:2, to make an order for sale either for 
the whole or a part of the property mortgaged. 

Legislature has placed as many obstacles as it could in the 
way of the money-lender seeking to deprive an agriculturist 
of his agricultural holding: vide, e. g., s. 15B, cls. 1, 3 and 4. 
In this view of the case, there is nothing ‘inconsistent’ in 
reading O.XXXIV, Y. 5, cl. 2 as part of s. 15B, cl 2. As 
observed by Beaman J. in the case of Mancherji v. 
Thakordas(2), “the intention of the Legislature” in framing 
s. 15B, “was to afford the debtor a locus panttentie up to 
the very last moment before the property had actually and 
finally passed.” 

Further, the word ‘decree’ in s. 15B means a ‘ decree-nisi,’ 
eg. the words “direct that any amount payable by the 
mortgagor under that decree” can properly apply to a decree. 
nisi, Because once a decree is made absolute, there is no . 
money “payable by the mortgagor ” under a final decree for 
sale. The money due is thus recovered by sale of the property 
mortgaged. 


BATCHELOR J.—We are obliged to the learned pleaders who, 
as amici curiv, have assisted us with their arguments in 
this case. 

This is a reference under O. XLVI, r. 1 from the learned 
District Judge of Ahmednagar, and the question, which is 
propounded to this Court, is in the learned Judge’s words this : 


(1) (1899) I. L. R. 28 Bom 644; (2) (1906) 8 Bom, L, R, 968, 968, 
1 Bom, L-R, 136. i 
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whether a holder ofa decree for sale upon a mortgage, in default A, G. J, 
payment of instalments ordered under s. 15 (0) (1) of the 1916 
Dekkhan Agriculturists’ Relief Act, must apply underO. XXXIV, ww 
I. 5 (2) of the Civil Procedure Code to make the decree final Kasutnata 


before he can apply for sale oi the necessary portior. of the Us 
property under s,15(d)(2) of the Dekkhan Agriculturist? SANA 
Relief Act. Batchelor J, 


In my opinion the answer should be in the negative. 

It is true that by s. 74 of the Dekkhan Agriculturists’ Relief 
Act it is provided that, except in so far as the Civil Procedure 
Code is inconsistent with that Act, the Code shall apply in 
all suits and proceedings before Subordinate Judges under 
that Act. But, as it seems to me, the kinds of procedure laid 
down by the Civil Procedure Code and the Dekkhan Agri- 
culturists’ Relief Act respectively in the matter of sales 
in mortgage suits are inconsistent one with the other. By rr. 4 
and 5 of O. XxxIvV of the Code a plaintiff-mortgagee must 
obtain both a preliminary decree for sale and upon his separate 
application a final decree for sale before the mortgaged property 
or sufficient part thereof can be sold. But s. 15 (0), sub-ss, 1 
and 2 of the Dekkhan Agriculturists’ Relie! Act, which 
~ provide for the sale of mortgaged property under that Act, 
contain, as I read them, materially different provisions. Sub- 
section 1 of the section empowers the Court, in its discretion 
in making a decree for sale, to direct that the amount payable 
by the mortgagor under the decree shall be payable in instal- 
ments, and sub-s, 2, which is the important provision, is in 
these words : 

‘s If asum payable under any stich direclion is not paid when due, tls 
Court shall, oxcept for reasons to be recorded bhy itin writing,..ocder the 
sale of such portion only of the property as it may think necessary Zor the 
realization of that sum,” 


It is necessary to contend on behalf of the judgment- 
debtor, and accordingly it has been contended, that the 
words which I have read mean no more than that the 
Court shall make a decree directing that in default of payment 
of the instalment the mortgaged property or a sufficient part 
thereof shall be sold. But the words which I have cited do 
not say that; they say a great deal more than that, and, as I 
think, must be taken to mean what they say, that is, that the 
Court shall make an out-and-out order for sale; nor is there 
anything in the Dekkhan Agriculturists’ Relief Act to suggest 
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A.C. J. darkhast has been heard by the learned Subordinate Judge of 

1916 the First Class. 

-~ The only one of his findings with which we are now 
NbiBitst concerned is the finding that the execution of this decree is 

v not barred by time, That finding is challenged by Mr. Thakor 
DAYABHA' eae i 
on behalf of the present applicant, and it seems to me that 
Mr. Thakor’s contention must be allowed. 

There is some uncertainty as to what the law of limitation 
is in Baroda with regard to the execution of such decrees. But 
this much is agreed between the parties that the period of 
limitation is either six years or twelve years. Whether it is the 
one or the other is a matter of no moment. I will assume in 
flavour of the opponent that it is six years. The decree was 
obtained on the r1th December 1909. Admittedly the first 
application made for execution was not made till 1913. That 
application was, therefore, within time according to the law 
in Baroda. It was admittedly beyond time according to the 
law in British India, which prescribes a period of three years 
for such an application. Now suits and applications must be 
brought within the period prescribed by the local law of the 
country within which the suit or the application is brought 
that is to say, itis the Zev fori which governs, That 
so, this decree became, in my opinion, incapable 
in British India after the lapse of three years fro 
decree was made. And since the law to bea 
ol British India, it is no answer to say that 
still alive and capable of execution in Baroda w 
was made transmitting it for execution to Ahmeda 
learned Judge has, I think, misunderstood Sir Charles Sand. 
decision in the case of Husein Ahmad Kaka v. Saju Mahamen 
Sahid) which he has construed as authority for the proposi- 
tion ,that he had no power to determine whether execution 
was barred or not, being bound by the order of the transferring 
Baroda Court. That decision is of no authority in regard to 
a decree ordered for transmission by a foreign Court. The very 
ground of the decision is that there is outstanding an order 
of a competent Court binding the parties and directing 
the execution of the decree. No such order as this either was 
made, or could have been made, by the Baroda Court so as to 
bind the Ahmedabad Court or the parties litigating in that 
Court, It was, therefore, competent to, and obligatory upon, 
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a decree pronounced by a Court of a foreign state in absentem, A.C. J, 

the absent party not having submitted himself to its authority, 447g 

is by international law a nullity. I am of opinion, therefore, —~ 

that so far as regards the Courts in British India this decree Jivapes 

of the Shimoga Court against the present appellant is a nullity. ree 
The result is that the order under revision must be reversed 

and the application for execution must be dismissed with costs Barehelor J. 

throughout. 


SHAH J.-—I agree that the rule should be made aòsolute and 
the application for execution rejected with costs tiroughcut. 
The first point in this application is whether the exccuting 
Court has power to consider the validity of the deciee of the 
foreign Court sought to be executed in British India or not, It 
seems to me that under s. 44 of the Civil Procedure Code, 
which is substantially a reproduction of s, 229 B of the Code 
of 1882, the Court has the power to consider that cuestion, as 
it is discretionary under that section for the executing comt to 
proceed with the execution of the decree. Despite the omission 
in r., 7 of O, XxI of the words or of the jurisdiction of the Court 
which passed it,” which occurred in s. 225 of the old Code, it 
appears that the power of the executing Court with reference 

the decrees foreign Courts is not in any way altered or 
point it seems to me that the reasons given 
in Haji Musa Haji Ahmed v. Purmanand 
old good, and that the Court is net precluced 
whether the foreign Court had jrri-diction or 
s. 2251s referred to and relied upon in the 
But the main ground of the decision seems to me 
“independent of that section and is not affected by the 
“eration in that section in the new Code, 

Mr. Desai has relied upon the case of Hari v. Vo7singrao (2) 
But in that case the decree supposed to have been transferred 
for execution was passed by a British Court, To such a decree 
undoubtedly r. 7 of O. XxXI would apply, and the alteration 
already noted clearly points to the conclusion, which is accept- 
ed in the case. But that decision does not, in my opinion, 
justify the argument advanced by Mr. Desai that the same 
limitation with regard to the powers of the executing Court 
must be deemed to exist with reference to the decrees of those 
Courts, in respect whereof the Governor General in Council 


(1) (1890) I. L. R. 15 Bom. 21%. 7 
(2) (2913) 16 Bom, L. R. 30; I, L R. 38 Bom. 194, 
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may have made the declaration contemplated by s. 44 of the 
Civil Procedure Code. 

It is true that this point is not decided in Harchand v. 
Guiabchand(1) but the fact remains that, in spite of the argu- 
ment based upon O. XXI, r. 7 and the case of Hari v. 
Narsingrao, the Court did consider the question as to whether 
the decree of the Baroda Court which was sent to a British 
Court for execution was valid or not. 

It seems to me, therefore, that in this case the question 
whether the decree under execution is a valid decree binding 
upon the defendant in British India can be and ought to be 
considered. 


The second point relates to the validity of the decree in 
question, and does not present any difficulty, Having regard to 
the decision in Sirdar Gurdyal Singh v. Rajah of Farid kote(2) 
it is clear that in a perscnal action a decree pronounced zz 
absentem by a foreign Court, to the jurisdiction of which the 
defendant has not in any way submitted himself, is an abso- 
lute nullity. The decree in question has been obtained in the 
absence of the defendant, who lives in British India and is a 
British subject and who is not alloged to have submitted to 
the jurisdiction of the foreign Court. The decree under execu; 
tion is, therefore, a nullity in British India andggg 
executed. 
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The arguments were entirely on the facts which will be 
found discussed and dealt with in the judgment of their Lord- 
ships. As to the law on the subject, which was not ir dispute, 
reference was made by counsel for the appellant to the follow- 
ing cases: As to the origin and object of a muih as an 
institution of a religious charaeter, see Sammantha Pandara 
v. Sellappa Chetii“). As to the evidence and mode of proof of 
custom as to succession, see Greedharce Doss v. Nundokissore 
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Doss 2), Rajah Muttu Ramalinga Selupati v, Perianayagum ASSY Das 


Pillai), Rajah Vurmah Valia v. Ravi Vurmah Mutha 
Svimati Janoki Debi v, Sri Gopal AcharjiaQ); Genda Puri 
ve Chhatar Puri; Ramalingam Pillai x. Vythilingam 
Pillai, Mohuni Bhagaban Ramanuj Das v. Mohuni 
Roghunundun Ramanuj Dasi), and Sitapershad v. Thakur 
Dass (9), l 

[LORD SHaw referred to Mohunt Rama Noo; Doss v, 
Mohunt Debraj Doss €) 


The judgment of their Lordships was delivered by 


LoRrD SHAw.— This is an appeal from a judgment and decree 
of the High Court of Judicature at Fort William in Bengal, 
dated the 26th August, 1910, reversing a judgment and decree 
rdinate Judge of Mozufferpdre, dated the 
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the service of a particular cult, the instruction in ils tenets, 
and the observance of its rites. The followers of the 
cult and disciples in the institution are known as chelas; 
the chelas are of two classes—celibate and non-celibate, 
In the asthal now being dealt with, the religious brethren 
were the bairagi or celibate chelas: the lay brethren were 
girhast or householder chelas. The mahant must, by the 
custom of the math, be a bairagi or religious chela. The mahant 
is the head of the institution. He sits upon the gaddi; he 
Initiates candidates into the mysteries of the cult; he super- 
intends the worship of the idol and the accustomed spiritual 
rites; he manages the property of the institution; he admin- 
isters its affairs ; and the whole assets are vested in him as the 
owner thereof in trust for the institution itself, Upon his death 
or abdication he is succeeded by one of the bairagi chelas. 
These bairagi chelas are, as stated, celibates; or if they have 
ever been married they must, prior to their initiation as dairagi 
chelas, have renounced their wives and families and have con- 
formed to the practice of the muth. This practice is ascetic ; 
it involves a separation from all worldly wealth and ties, and a 
self-dedication to the services and 1ites of the esthal: see e. 2., 
Wilson’s Religious Sects of the Hindus, pp, 51, ae, 










“ Pious persons endow the schools with property y 
preceptor for the time being, and a home for th 
mattam constiluted."—{Sammantha Pandara 
R., 2 Mad, 175, 179). 


It is, however, the 
anohant as its 
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made out. In the first place, language, apparently of selection, 
is used ; but in the second place, the person selected is in each 
case the senior dairagi chela lor the time being. And there is 
in the evidence an apparent admission cf the right of the 
senior chela to the cffice. Lastly, there is no instance given 
either in the cccpmentary cr oral evidence of a seror chela 
having been superscded by virtue cr tle selection of another 
by the mahani {cr the time being. In the view taken by their 
Lordships it is unnecessary to come in this case to a decision 
upon this issue. . 

For, in their Lordships’ opinion, such an issue is superseded 
by issues of fact. Those issues are of undoubied difficulty. 
They are the subject of extreme conflict of testimony. The 
number and width of the topics in dispute are rare even in 
questions of disputed fact ceniing trom India. These topics 
may, however, be conveniently ranged in two divisicns. 

The first question 1s whether defcudant No. 2, the ncminee 
of Anand Das under the deeds now to be mentieser, is com- 
petent to be mahant of this asthal, This eempetency is chal- 
lenged : if the challenge be sound he cannot.succec?. 

The second question is, is the ‘plaintiff a Gatragi chela of 
this muth? His entire lite history, vouched by himself and 

` others,is challenged as a tissuc ol falsehecd. Jf this cl allenge 
be sound the plaintiff cannot suceced 
What would happen if both of these challenges were sound 
or both were unsound their Lordships need not consider, as 
they have come to a dehuite conclusion that the one challenge 
ucceeds and the other faits. 










fore, however, the investigation is entered upon, it may 
nvenient and proper that the following general obser- 
vation should be made. Their Lordships have had the duty, in 
view of the reversal of the judgment of the Subordinate Judge 
by the High Court, of considering for themselves the entire 
body of the evidence in the case. They desire to record that 
in their opinion the Subordinate Judge has dealt with this 
complex and onerous case with much care, and that, although 
they differ from him in one or two particulars, his conclusions 
appear to the Board to be stated with clearness and with 
cogency ; and they think it right also to say that there does 
not appear to be any ground for the reflection made in the 
judgment of the High Court that the Subordinate Judge has 
displayed in any portion of his judgment, or has been in any 
particular moved by, either partiality or bias, 
~ R63 
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P. < children isa pure invention. The extraordinary circumstance 
1916 18 that, althought places, events, and people have been named so 
~~ openly andin such detail, and although the cross-examination 

Mawant on behalf of the defendants has in many instances elicited over- 

Tn whelming materials for exposing the falsehoods, if they were 
Dag falsehoods, none of these materials were taken advantage of 

v, and no such exposure is attempted, No witnesses were 
Manaxr brought from the «village named to say that defendant No. 2’s 
an ia wife and children do not live there. Her father, who had 
Lord Shaw heen openly named in the plaintiff’s evidence, is not cited. 
~ In short, the details elicited at great length in cross-examina- 
tion of the plaintiff for the purpose of testing his evidence are 
left just as he has placed them, without the people whose 
names are put to him being brought forward to contradict 
in any particular the statements that he has made. To this 
case the answer made by defendant No. 2 is: “ My father-in- 
law ! my wife! my children ! no such persons exist.” And the 

case is left there. 

As to the books, they have not been produced for any period 
which is critical in this case. It is admitted that the manager 
of the asihal, Raghunath, was responsible for their custody 
and accuracy. Had they been produced the absence of entries 
in them would, if the defendants’ case be true, have completel 
confounded the plaintiffs allegations. The story 
Raghunath gives as to the books is, in their Lordshi 
very unsatisfactory. He says that they wer 
taken away by one Kamal Sahai Dewan. 
possible motive for such an act; Kamal is a 
witness, and is not called. 

Their Lordships do not go further into the evidence 
this subject, except to say that in face of the fact that conclu 
sive evidence upon material particulars with regard to this 
issue having been available to the defendants and not led, their 
Lordships are not prepared to accept in lieu thereof general 
statements of belief on the part of other witnesses to the 
effect that, so faras they know, the defendant No. 2 is nota 
married man, and that his conduct in representing himself and 
acting as mahant proves that he is not disqualified 


Finally, upon this head their Lordships think it right to 
observe that upon a question of fact such as isnow being 
investigated, the verdict given by the Subordinate Judge, who 
had the advantage of seeing and hearing the witnesses, cannot 
be lightly set aside, especially as that Judge was also presum- 











VOI. XVIL ] THE BOMPĽAY LAW REPORTER. 


accuracy of the plaintiff with people, events, and alfans of the 
asthal, except upon the Potins that he was initiated +s one of 
the chelas thereof. 

The details are briefly these, When he was about ten years 
of age, the plaintiff went to bathe in the Ganges with his aunt 
and some women of his caste. Che Ganges was only a distance 
of six or cight miles from his native village, The story is that 
Anand Das had pitched his tent close to the 1iver, and that 
the boy, after hearing the rin: ing oi the bell, went anc saw the 
idol which Anand Das had t:.ken with him, and was esked by 
Lachmi Das whether he woul:l become a da/ragi, and that he 
agreed and stayed on. He was in poor circumstances, and it 
was a rich asihal into which he was to be initiated. H:s father 
a year afterwards came to ths as‘haland made enqu ries, and 
consented to his continuing there. His initiation took place on 
the 4th April, ré84. He reinained at the muih till 1889. 
Being then fifteen years of age, he was sent lo Ajodlya. In 
Ajodhya he reccived an education titted to qualify hira for his 
position as dairagi shela, inchiding instruction in the sanskrit 
language. He returned to the sath in 1897. In the meantime 
he had paid occasional visits to the mahant Anands Das, who 
had made payments of the sums required for Fis up- 
bring tg, all of which payments would, in the ordinary course, 
appear in the books of the -asihal, From 1897 he re- 
mained in the asthal until the your r904. in that year he 
was asked to sign asa witness ithe ekrarnama, which was the 
last of the series of documents above referred to, and under 
which defendant No. 2 had the mahanishif confirmed to him 
by Anand Das, his uncle, but under the peculiar reservations 
and conditions already referred to, and with, soto speak, a 
destination overin favour of his brother, the late defendant 
No. 3. This was the first deed, apparently, to which the 
plaintiff's signature had been required, 


It is beyond question that after the initiation of the 
plaintiff, and under what influences is not known, the defendant 
No, x, Anand Las, made the resolve to attempt to bring 
his nephew or nephews into the succession to the mahantship, 
and that he was not deterred from this scheme even alter be 
was aware that the defendant No. 2, Ram Partab, was married. 
The plaintiff, however, stood in the way of this scheme, and 
if his signature could be obtained as witness to the ekrarnama, 
this might have gone some way to the defeat of the plaintifi’s 
tights. 
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proceeded thence to the Patepur asikal, and that it was in that 
asthal that he had his postal address The whole of this is 
Inconsistent with the case of the defendants, which is a com- 
plete denial of the entire story told by the plaintiff or of the 
fact that he at any time was a resident, either by right or 
otherwise, in the Patepur asthal? 

On „this part of the case one thing is extremely suggestive, 
—namely, that the later postcard was addressed jointly to the 
asji. This cela was in point of 
e the evidence in the present 
e last ten or twelve years.” 









fact living at the as al 
suit was being taken and . 
He was, therefore, compe : callofthe defendants, and 
although weeks elapsed one ee time when the plaintiff 
gave his evidence and they were called upon to give theirs, 
Shyam Sundhar Dasji was not produced as a witness, It must, 
in their Lordships’ opinion, be taken that, slender as this 
< documentary evidence is, it and the circumstance of the not 
calling of Shyam Sundhar strongly support the case of Ene 
plaintiff and strongly rebut that of the defendants. 

But the failure in the matter of evidence on the part of the 
defendants does not rest there ; as in the case of the marriage 
~**he defendant No. 2, so in the case of the life history of the 

\e fullest details are given, many of the points being 
the cross- examination on behalt of the defendants. 
lar the plaintiff describes his own relations, stating 


that his father was alive and where he resides, and with regard 


to the various places visifed scason alter season by the plaintiff; 
materials are piled up by w hich lus story, il inaccurate, could 
have been confounded. It is, however, left without an attempt 
to do so having been made. 

On this branch of the case also the evidence of the plaintitt 
is believed by the Subordinate Judge. It is supported by the 
evidence ol Sitabullah, a neighbouring: nahani, who sweats that 
Anand Das initiated the plamtut in his presence, and by that 
of Balkhrishna Das. Both of these witnesses are also believed 
by the Subordinate Judge. With regard to the iouuer no 
motive whatever can be suggested lor his having perjured 
himself ; and the allegation as to his having asked a thousand 
rupees as a bribe from Raghunath Ja, the delendants manager, 
is rightly treated by the Subordinate Juuge as false, lt was 
said by Raghunath that the request was made 1n the preseuce 
of Gobind Das, and Gobind Das is not examined, 


As to Balkrishna, he isa hemp smoker, which is not un» 
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P. C. common, and he isa mendicant going from place to place 
1916 according to the habits of chelas in that part of the world. œ 
—~ Lhe Subordinate Judge remarks on this topic that— 3 
Manaxt “the bairayis, it appears. are beggars no doubt, but those who are trueto 


Rax their cult havea regard for truth, and they cannot be easily bribed to give 


PRAKASH false evidence.” 
Das 


Y, © Whether this be correct or not, their Lordships do not see 

; Mawant any grounds in the evidence given for declining to accept, as 

Aae, Das Ahe Subordinate Judge did, the credibility of the witness, 

Lord Shaw_ In reviewing the evidence, the learned Judges of the High 
Court were greatly moved by the view which they took that 

ə the story ofthe circumstances under which the plaintiff was : 
induced to attach himself to Anand Das in 1884 amounted to 
an allegation of kidnapping, and that the date stated for the 
initiation of the plaintiff would have clashed with a period of 
mourning for a relative of Anand Das. The date—it is many 
years ago—may have been erroneous by two days, and there 
is no reason why, il the case were false, a questionable date 
should have becn named. The Board agrees with the con- 
clusion of the Subordinate Judge on the point. 

The Subordinate Judge dealt lightly with the allegation of 
kidnapping, and in the course of his judginent madg 
observation that— 
“people of olber rodligious dcuoeminalions are how and th 
enticing away minor children from custody) of their lawful : 
making them converts of their own faith.” 

This observation was unnecessary. But their Lordships are 
surprised to find that the High Court deals with it as if it 
were an attatk upon Christian missionaries, and they go so 
far as to say that— 

“supposing them to be directed against Christian missionaries, they are 
not supported by a tittle of evidence, and, "so far as our experience goes, 


they are absolutely false, In introducing them into his judgment. th® 
Subordinate Judge does uot appear to have exhibited av impartial frame 


a 






S of mind In trealing the facts of this case, ” 
Upon this their Lordships deem it right to observe that 
A they think the supposition upon which this reflection proceeds 


to be strained, and the reflection to be uncalled for. 

They incline to the view that the error on these subjects 
may have moved the High Court to discount improperly the 
true weight of the evidence, and to overlook important 
elements in the case. 

“As an instance of what their Lordships mean, it may be 
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mentioned that the postcards are not alluderi to in the judgment 
of the High Court, nor is the non-production of Gobind Das as 
a witness, nor even of Haman Lal as a witness ; while, with 
regard to the non-production of the books, there are speculations 
made as to whether they would or wonld not have assisted in 
the solution of the problems arising in the case, but no due 
weight is attached to the serious fact that evidence, which 
might have concluded the case in one direction or another, and 


Po G: 
1916 


Ney! 
ALAN ANT 
Ran 
PRAKASH 
[A> 
U. 
MABART 


for the custody of which the defendants are responsible, has Anant fas 


not beetmnrought before the Court by them. 

But the case of the defendants, which otherwise would have 
_rested on a denial by’ themselves and been supported by nothing 
“more substantial than negative evidence of mahants, many 
of whom lived a considerable distance from the Patepur astha/, 
to the effect that they did not know that the plaintiff was a 
bairagi chela, oy in residence—that case is still more seriously 
weakened by’ the positive case which the defendants put 
forward. That positive case is as follows, namely, that the 
plaintiff was a bairagi chela, bul that he did not belong to 
Patepur asthai. He belonged, so it is said, to a sub-asthal or 
sub-muth, consisting of a small house on a small plot of ground 
in the neighbourhoud of Patepur, which was a separate asthal 


- . angenad for its mahani one Baliram. This was an issue of iact, 


which fell to be proved by the defendants, and they had the 
materials for doing sc, and at first hand. Baliram had, so the 
argument went, two dairagi chelas—-one was the plaintiff and 
another was Manmohan Das. Their Lordships must decline 
to accept any hearsay evidence upon this subject, and it is 
sufficient to say that Baliram and Manmohan, both alive and 


available, are not produced as witnesses in support of the case, 


alleged for the defendants. It is a somewhat striking fact that 
in the judgment of the High Court there is no reference made 
to this important incident, 

Their Lordships think it unnecessary to investigate further 
the «letails of the evidence, being satisfied that upon it the 
conclusion come to by the Subordinate Judge cannot be 
successfully challenged, and that accordingly the plaintiff has 
established his position to be a baivagi chela of Patepur asthal, 

He is also by admission, if this be so, the senior chela, if not 
the only chela, who is competent to fill the office of mahani. 

Only one other question remains. It is this: Anand Das is 
still alive. The deeds which he granted, which purported to 
be a transfer during his life of the mahaniship to his nephews, 
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P. ©. defendants Yos 2 and 3, are unavailing, defendant No. 2 
191g being disqualified for the olfice, and defendant No. 3 being 
—~ dead. In these circumstances, does the mahaniship not revert 

Maaanr to Anand Das? Anand Das isa man now nearing eighty years of 
aca age. He has for years relinquished the mahantshif. Since at 
Das least 1897 he has retired trom office, and has made over to 
Us defendant No. 2 all his duties together with the properties of 
Mauan? the asthal. He has had a mutation of names effected in the 
sat cli Pas Collector's Register in respect of the villages hclonging to the 
Lord Shaw muth. He has thus abdicated all his functions, and, as he 
“admits, his position is no more than that of any other wor- 
shipper. The mahani, in their Lordships’ opinion, is not only 
a spiritual preceptor, bat also a trustee in respect of the asthal 
over which he presides. His installation of defendant No. 2 
on the gaddi, and his own retirement from the mahantshif, 

would thus appear to have created a vacancy in the office, 
But a more serious difficulty also arises from the fact that 
their Lordships, cannot acquit defendant No, 1 of having been 
a party to deeds, and especially to the ekrarnama of 1904, 
which were of a nature inconsistent with his duty and position 
as guardian of this religious institution. To confer the mahant- 


ship upon a relation whə was a married man and the father of 


children was to consent to a violation in the persou of fhe.. - 


highest and most responsible officer, namely, the mahant, of 
those vowsand practices of asceticism and celibacy which it 
was his duty asa trustee to maintain and protect. In these 
circumstances thei: Lordships must accept the abdication which 
oceurred as a governing fact in the case. Further, it is not 
“alleged that the senior chela, on whom even according to the 
~ defendants’ case the succession would devolve in the absence of 
an appointment, is disquilified by any just cause from holding 
the office vacated by the old mahant. In these circumstances 
their Lordships think that the plaintiff is entitled to the decla- 
3 ration made in his favour by the Subordinate Judge. l 
Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed, the decree of the High Court set 
aside with costs, and the decree of the Subordinate Judge 
restored. 
The respondents will pay the costs of the appeal. 


Appeal allowed. 


Solicitors for appellant: T. L. Wilson & Co. 
a Solicitors for respondent; Barrow, Rogers & Nevill. 
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[On appeal from :he High Court of Judicature at Calcutta.) 
Present.: 


LORD SHAW, SIR JOHN EDGE AND SIR LAWRENCE 
JENKINS. 


JATINDRA.NATH' BASU 
v. 


SRIMATI PEYER DEYE DEBI.* 


Suit for specifie performance—Leplunation of specifie performance—Vendor 
nad purchaser—Contract . to - sell and purchase -a dceree—Transfe:— 
Agssigument—Duly to leep decree alive untsl assiynment—Code of Ciril 
Procedure (Act XIV of 1882), Sec. 332. 


The expression ‘specific performance’, as applied to-suits known by 
that name, presupposes ‘an executory: as’ distinct from an executed 


agreement,’ something remaining to be done such as the execution of a- 


deed or a conveyance, in order to’ put the ‘parties in’ the position 
relative to each other, in which-by the preliminary sgreement they 
were intended to be put. i 

Wolverhampton and Walsall Railway Co. v. London and North-Western 
Radway Co. (1), relied upon. 

The Court will not decree: a'suit < for specific performance of an 
agreement if it :finds ‘that at the date of suit the plaintift- cannot 

__ complete the, agraement, by doing what remained to -be done by him 
under it. 

Where a decree-holder agrees to sell his decree, a transfer thereof to 
the purchaser could, by reason ofs. 232 of the Code of Civil Procedure, 
1882, be effected only by an ‘assignment in: writing, and until such an 
assignment it is the duty of the. decree-holder (the vendor) to keep 
the decree alive; andif owing to, the bar of.Jlimitation the decree 
becomes incapable of execution, the vendor cannot maintain a suit for 
specific performance of the agreement against the purchaser inas- 
much asthe decree, which the purchaser has ‘agreed to purchase and 
which the vendor has agreed to assign to him, is a decree capable of 
execution. 


THE suit was brought on the zoth June, 1898, by the 
plaintiffs-respondents against the-.defendants-appellants for a 
decree for specific performance, of a contract, dated the 20th 
June, 1895, whereby; the ,respondents-or their; representatives 
agreed to sella mortgage decree, dated. the 17th July, 1893, 
to the appellants’ representative,Trailokya.. Nath }Bose, who 
agreed to buy it for Rs. 19,000, The said decree was made 


e ee 
* Reported by J. M. Parikh, (1) (1873) L. B. 16 Eq. 433, 439, 
Barrister-at-Law, London, 
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in a suit by the respondents as puisne mortgagees of “certain 
properties in the Districts of Durbhanga and Monghyr, At 
the time of the agreement the Monghyr properties comprised 
in the said decree had been sold for arrears of Government 
revenue, but it was agreed that the surplus sale proceeds, 
which were then on deposit in the Collectorate at Monghyr 
should be paid to the said Trailokya Nath Bose. It appeared 
that the first mortgagee of the said properties, who wasa 
party to the said suit of the puisne mortgagees, had obtained 
a decree on their mortgage and in execution thereof the 
Durbhanga properties were sold and purchased by the said 
Trailokya Nath Bose on the 21st June 1895, Onan applica- ° 
tion by the respondents, dated the 8th June 1898, for execu- 
tion of their said decree of the 17th July 1898 it was held by 
the High Court that it became time-barred on the rst Junec 
1898: see Troylokya Nath Bose v. Jyoti Prokash Nandi(1). The 
appellants contended that the decree agreed to be sold being 
barred by limitation, they were tnder no obligation to carry 
out the agreement. Mr. Justice Chitty, who tried the suit, 
held that it was the duty of the vendors to keep the decree 
alive and dismissed the suit on the ground that at the?date of 


suit the decree was barred by limitation. His judgment on y4 
the point was as follows :— i wae 


E 


++ A long discussion took place as to what class of property this mortgage 
decree belonged. It was admitted that it was not immoveable property ; 
and for that there is direct authorily: see Gous Mahomed v. Khawas Ali 
Khan, 1. L. B. 23 Cal. 450 and Baij Nath Lohea v. Binoyendra Nath Palit, 
6C0.W.N.5 ‘The cases, therefore, cited by the defendants’ counsel as to 
the trusteeship of a vendor for his purchaser donot apply. T£ it be not 
immoveahle property it follows that it must be moveable property : sea 
General Clauses Act, 1868, s. 7, ($)and (6) and General Clauses Act, 1897, 
8. 3, (25) and (34). 

Plaintiffs’ counsel argued that il must io that case necessarily fall 
within the definition of “goods” ins, 760fthe Indian Contract Act and 
be governed by the provisions of Chap, 7 of that Act. No doubt the words 
of the section are general and appear to support such a contention, 
but itis obvious that the provisions of the Chapter cannot be applied 
without reserve to-all kinds of moveable property. Moveable property, 
which I take to be synonymous with “personal property” in England, ig 
divided into two main classes: choscs èn possession and choses in action 
There are numerous kinds of incorporeal personal property to which 
many of the sections in Chapter? could not possibly apply, e. g., the 
sections as to the passing of the property, delivery and so forth, The 
distinction has been observed in the Sale of Goods Act, 1893 where ‘goods? 
is defined as including ‘all chattels personal other than things in action and 


(1) (1908) L, L, R., 30 Cal, 761, 
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money, and in Scotland all corporeal moveables except money. To take 
the case of adecree, the law recognises only two modes of transfer, by 
assignment in writing. or by operation of law. This is plainly indicated 
by s. 232 of the Civil Procedure Codo., Where (as in this case) it is 
intended that there should be a registered deed of assignment and that the 
price should be paid on the execution of such deed, and that deed is 
absolutely necessary to ofiect the transfer, how can it be successfully 
argued that the property in the decree passed immediately on the 
execution of the agrecment to sell? Iit did not, what were the obligations 
of the decrec-holders. I am clearly of opinion that they were bound to 
keep the decree alive, at least if they desired to enforce performance of 
the agreement. No one else could do so. The intending purchaser would 
have no locus standi te apply to the Court in exccution. That was within 
the decrec-holder’s sole control. They chose to allow the decree to become 
time-barred, and I entirely fail tosec how they can force a useless and 
depreciated decree upon the purchaser. lb was argued that the decree 
had not become mere waste paper: that it would form a good cause of 
action for a suil. It is unnecessary to discuss bow tar this is true and 
under what circumstances a suit could be broucht upon the decree. It 
might well bo that the assienes would find his suil barred by the provisions 
of s. 244, Civil Procedure Cede. The fact, however, remains Lhat tho 
character of ihe decree had been so changed Lor the worse when the suit 
was filed, that the purchaser could not be compelled to take it. It was not 
what be had agreed to buy.” i : 

On appeal by the respondents, the decision of Mr, Justice 
Chittyagevas reversed and the suit decreed, The learned 
Judges (Maclean C. J. and Harington and Fletcher JJ.) held 
that aiter the execution ol the contract in question the vendors 
became trustees for the purchaser and the decree became in 
equity the property of the purcuaser subject to his obligation 
to pay the purchase money, and that if the purchaser had 
asked the vendors to take any steps to keep the decree alive, 
they would have done so, but that the vendors owed no 
further duty to the purchaser, The lollowing is the material 
part oi their judgment :— 

“The learned Judge pave judgment tor lhe defendants on the ground 
that the decree had become barred by limitation. We are unable ty agree 
with this judgment, 

"The learned Judge held thal upon the agreement fur salo the vendors 
did not becomo trustees for the purchaser and that the risk of the destruc- 
tion of the property agreed to be sold was with the vendors until actual 
payment of the purchase price. 

s In our opinion after the oxecutiou of the contract the veudors did be- 
come irustces for the purchaser and the decree in equity became the pro- 
perty ef the purchaser sul ject to his obligation to pay the purchase price, 
Moreover, the learned Judge has ignored the fact that the application to 
exconte the deeree was opposed by ‘Lrailokya Nath, 


1916 
st saadi 
J ATINDRA 
NATH 
v. 
SRIMATI 
PETER 
Ders 


SA 


Q 


w 


$12 THE BOMBAY LAW REPORTER.  [ VOL; XVIII 


P. C. «u We think it would be lamentable in these cireumstarces:to allow this 
sult to fail simply by reason of the fact that the decree cannot now be en- 
1916 forced against the Monghyyr properties which are of very small value, 
was “ There can be no doubi that the agreement was entered into by the 
JATINDRA * 


defendant in order to induce the executors to abstain from bidding 


Nara at the sale of the Durbhanga properties and on the faith of the agreement 
Pie ii tho executors did abstain from bidding. Certainly since the 8th of May 


Peygr 1897 the executors were not in default and it cannot be doubted if 

Deyr I railokya Nath had askedthe executorsio take any step to keep the decree 

sti on foot they would have done so. They owed no further duty to the 
purchaser,” 


The appellants, thereupon, appealed to His Majesty in 
Council. 


De Gruyther K, C. and Sir William Garth, for the appel- 
lants.—I1t has been held in Zvoylokya Naih Bose v. Jyoti 
Prokash Nandi: that the decree in question had become 
incapable oj execution on the ist June 1898, and the respond- 
ents, who brought the suit on the 2oth June 1898, aré not en- 
titled to specific performance of the agreement to sell the 
decree, because the decree at the date of suit was a dead 
decree, and they consequently were not in a position to assign 
a live decree, which they had agreed to sell. 

A decree could be transferred only by an assignment i 23 
writing and until such an assignment the only persons wiv 
could have kept the decree alive were the respondents ; Trans- 
fer of Property Act {1V of 1882), s. 130 and the Code of 
Civil Procedure, 1882, s. 232. It was the duty of the respond- 
ents to keep the decree alive. Further, Irom the date of the 
agreement until assignment they were trustees for the appel- 
lants and were under an obligation to keep the decree alive: 
Lysaght v. Edwards and \23} Wilson v. Clapham; (3) and 
Lewin’s Law of Trusts, rzth Edn., pp. 161 and 162. 

[LORD SHAw referred to s. 54 of the Transfer of Property 
Act, 1882, and observed that the whole law in England on the 
subject based on Holroyd v. Marshall \4) was opposed to the 
section, lt was doubtlul whether English authorities would 
apply. in dealing with moveable property the Indian Contract 
Act must be looked to, and if the property is immoveable, 
‘Transfer of Property Act would apply}. 

lf the decree agreed to be sold be held immoveable property, 
S. 54 0f the ‘Lranster of Property Act would apply, and under 
the section a contract of sale does not, of itself, create any 
Ae sop Se ere EEN es RRS naire nd 


R (1) 908) I, L, R. 80 Cal. 76i. (8) (1819) I. J, & W. 36, 
(2) (1876) F Ch, D, 499, tob ğ 507, (4) (1861-2) 10 H, L. O, 191, 
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interest in or charge on the decree. If the decree be held 
moveable property, s, 130 of the Act would apply, under which 
no transfer of the decree in question took place as there was 
no assignment in writing. In either case the property in the 
decree remained with the respondents, whose duty it was to 
keep the decree alive. 


Sir Erle Richards K. C. and Dunne, for the respondents.— 
The question, whether it was the duty of the appellants or the 
respondents to keep the decree alive, would depend on the 
circumstances of the case, the terms of the contract, and the 
conduct of the parties. Under the agreement from the date 
thereof the purchaser got absolute control of the proceedings 
on the decree. Thevendors could do nothing with regard to 
it without his consent. 

[Str Joun EpGe.—The purchaser could not apply for 
execution. There was no duty on the respondents to take any 
steps to keep the decree alive unless - they were requested by 
the purchaser, who made no such request, Evenif the duty 
wee on the respondents, it was only jointly with the purchaser 
who was a party to the suit in which the decree was made.] 

In equity the purchaser became the owner of the decree 


_.. from the date of the agreement, and if it became a dead decree 


he must bear the loss, as there was no duty on the vendors to 
keep the decree alive: Rayner v. Preston), The provision 
in s.54 ofthe Transfer of Property Act that a contract for 
sale does not, of itself, create any interest in or charge on the 
property agreed to be sold, does not refer to an equitable 
interest or charge, and consequently the section does not 
apply. Under s. 3 (34) of the General Clauses Act (X of 
1897), a decree is moveable property and as such falls within 
the definition of ‘goods’in s. 76 of the Indian Contract Act, 
1872, The rights and duties of the seller and the buyer of the 
decree must, therefore, be determined in accordance with the 
provisions in Chapter VII of the Act. The property in the 
decree passed to the appellants on the date of the contract, 
and the burden to keep the decree alive was on them from that 
date: see Indian Contract Act, 1872, s. 86, ill. (æ) and s. 93. 

De Gruyther K. C. replied referring to Mulraj Khatau v. 
Vishwanath Prabhuram Vaidyat2), and the Indian Contract 
Act, 1872, S. 83. 


(1) (1880) 24 Ch, D, 297, and on (2) (2912) L, R 40 I, A. 24; 
appeal (1881) 18 Oh, D. 1, 
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The judgment of their Lordships was deliverd by 


Sir Jolin EpGe.—This is an appeal from the decree, dated 


Jarmpe, „the rst March, 1909, of the High Court at Calcutta, which in 
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appeal set aside the decree, dated the 6th April, 1908, of 
Mr. Justice Chitty, who had tried the suit under the original 
jurisdiction of that Court, 

The suit was brought to obtain a decree for the specific 
performance’ of an agreement, dated the 21st June, 1895, by 
which the original defendant Trailokya Nath Bose, now 
deceased, had agreed to purchase from the executors and the 
executrix (hereinafter referred to as the executors) of Lala 
Bangsa Gopal Nandey for the price of 19,000 rupees a decree 
and all the rights appertaining thereto which the said executors 
had obtained on the 17th July, 1893, against Pandit Nrisingha 
Prokash Misra on a mortgage. Mr. Justice Chitty dismissed 
the suit. The High Court in appeal made a decree for specific 
performance. . 

The appeal has been argued at considerable length, but the 
material facts upon which the suit and this appeal depend may 
be briefly stated. The decree which it was agreed that the 
executors should assign to Trailokya Nath Bose was a decree 
for sale of certain immovable hypothecated properties, which 
could also in certain events be executed against the person and 
other property of the defendant to the suit in which it was 
made, Owing to the bar of limitation the decree for sale 
became incapable of execution onthe rst June, 1898, and 
thereupon Trailokya Nath Bose refused to pay the agreed . 
price and to take an assignment of the decree, hence this suit 
for specific performance. 


The agreement of which it is sought to obtain specific per- 
formance was an executory agreement, for the completion of 
which something remained to be done in order to put the 
parties in a position relative to each other in which, by the 
preliminary agreement of the 21st June, 1895, they were in- 
tended to be placed. As was pointed out by Lord Selborne, 
L.C., in Wolverhampton and Walsall Railway Co. v. London 
and North-Western Railway Co. () “the expression ‘specific 
performance,’ as applied to suits known by that name, pre- 
supposes an executory as distinct from an executed agreement, 
something remaining to be done, such as the execution ofa 
deed or a conveyance, in order to put the parties in the posi- 
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tion relative to each other in which by the preliminary agree- 
ment they were intended to be placed,” In this case what 
remained to be done was, on payment by .Trailokya Nath 
Bose of the agreed price, the transference to him of the 
decree for sale of the 7th July, 1893. Sucha transfer of 
the decree to Trailokya Nath Bose could, by reason’ 
of s. 232 of the Code of Civil Procedure, 1882, be effected 
only by an assignment in writing. On and after the 1st 
June, 1898, the decree, as a decree capable of being executed, 
could not by reason of the bar of limitation be assigned to 
Trailokya Nath Bose. It had become a dead decree: where- 
as the decree, whatever might be its value, which he had 
agreed to purchase, and which the executors had agreed: to 
assign to him, was a decree capable of execution. 

It has been contended on behalf of the respondents to this 
appeal that it was the duty of Trailokya Nath Bose, and was 
not the duty of the executors, to keep the decree alive after 
the a2ist Junc, 1895. That is a contention which, in their 
Lordships’ opinion, cannot be maintained. As the decree had 
not been transferred by an assignment in writing to Trailokya 
Nath Bose, he could not by any application to the Court have 
kept the decree alive. 

The respondents are asking for a decree for the specific 
performance ofan agreement which they, on their part, are 
unable to perform. Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, the decree of the 
High Court in appeal should be set aside with costs, and the 
decree of Mr. Justice Chitty should be restored. 

The plaintiff-respondents must pay the costs of this appeal. 


Appeal allowed, 
Solicitors for appellants: G. F, Faner. 
Solicitors for respondents: Watkins & Hunter. 
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APPEAL FROM ORIGINAL CIVIL, 


Mere nimm eaaa 


Before Sir Dasil Scott, Kt., Chief Justice, and Mr, Justice Heaton, 


o 


1916 PRANJIWANDAS KALIDAS 
iat Full y. 
MAONIY Ri SHAMKOREBAI. 


Deed of trusi—Corctruetion—Jomt joonerty sciticdin trustl—Each share 
settled npon cuch settlor and his hewrs—Specipe praviston for the payment 
of profits of the settlor who died firci--Absence of like provisions regarding 
aettlors dying subsequently—Suit by predceeased sowa widow to recover 
her share of profits on the death of the last settlor, 


Three brothers, having acquired property which wag held as joint 
family property, executed a deed of trust dividing the property into 
three lots and allotting one lotto each of the brothers. The deed 
provided that the trustees should collect the rents and profils of the 
property and after deducting the outgoings pay to the three brothers 
“ jointly for the use of themselves and bheir respective families during 
Lhe joint lives of them all” On the deuth of any one of the three, each 
of the two surviving brothers was to be paid separately the rents and 
profits of his lot so long as be lived and elaborate provision was made 
as to what the trustees were todo with the profits of the lol of the 
brother who died first. No specific provision was made as to the profits 
of the lots of the brothers dyiug subsequently. Two of the brothers 

died without leaving any issue. The third brother, who died poa 

left him surviving three sons (defendants) and the widow (plaintiff) 
of a predeceased son of kis. ‘Lhe deed provided for them thus: “On 
the death of any son of the said.., during the life-time of his brothers 
the heirs of such deceased shall... be entitled to be paid by the said 
trustees the proportionate share of the satd rents and profits which 
such deceased son himself would have been entitled to if alive.” The 
widow sued to recover as an heir one-fourth share of the profits of the 
portion of the lict constituting the share of her father-in-law :— 


Held, (1) that the remainder in favour of the sons of the third brother 
who was the last to dic. took effect although he was not the first settlor 
to die ; 

(2) that the substitutionary provision in favour of the heirs of a 
deceased son applied io the heirs of a son predeceasing the settlor ; 


(3) {that the plaintiff was therefore entitled to recover one-fourth 
share of the profits of the share of her father-in-law, 


Suir for declaration. 
Three brothers Vasta, Narsi and Kalidas, acquired certain pro- 
perty, by their joint exertions, which they held as joint family 
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property. They executed a deed of trust on the 8th September 0. C. J, 
1887, whereby inter alia they divided the property into three 4916 
lots, described particularly in three schedules marked A, B and tow 
C, each lot being allotted to each brother. Kalidas was entitled Pansiwax. 
to property marked Schedule B. The deed enjoined the 
trustees therein named to collect the rents and profits of the oo weorz. 
property and to give the share of each to each of the brothers. sar 
On the death of any one of the settlors, the rents and profits of his -~ 
share were to be paid to his family ; and the rents and profits of 

the surviving settlors were to be paid to them and their family. 

The deed made no specific provision for the events to happen 

on the deaths of the surviving settlors. The material provi- 

sions of the deed are set out in the judgment. 


Two out of the three brothers, namely, Vasta and Narsi, were 
the first to die. They died without leaving any issue. The third 
one Kalidas died on the zoth January 1910, leaving him surviving 
three sons (defendants) and Shamkorebai (the widow of a 
predeceased son of his). 


The widow claimed, on his death, to be entitled to an equal 
quarter share of the rents and profits of the premises described 
in Sch. B. She sued to have the deed construed by the Court 

and to have her right under it duly declared. 
~ The defendants denied her claim. 

The Court (Macleod J.) declared the plaintiff entitled to 
one-fourth share of the net rents of the premises (Sch. B) as 
heir of the deceased son of Kalidas. 

The defendants appealed. 


Kanga, with Inverarity, for the appellants. 
Setalvad, Desai and Moos, for the respondent. 


Scorr C. J.—We have to construe a deed the purport of 
which may be briefly summarised thus: There were three 
brothers, Vasta, Kalidas and Narsi, sons of Kallianji. They 
were the principal parties to the deed which was executed on 
the 8th September 1887, The deed provides that the property 
of the brothers, which is described as joint family property, is 

adivided into three separate lots, one for each brother. There 
is also a house for residence and some provision for charity, 
but that is immaterial for the present purpose, The whole 
property is vested in four trustees out of whom the brothers 
are three. The object of the trust is thus described -= 
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‘ And Whereas the said three brothers, Vasta Kallianji, Kalidas Kallianji 
and Narsi Kallianji are desirous of apportioning all ard singular the said 
immoveable properties all of which are of the estimated value of Rupees 
sixty-four thousand three hundred and ninety-two for the benefit and use 
of themselves jointly during their joint lives and afterwards for the benefit 
and use of the survivor of them and of the family or families of such of 
them as may have predeceased and after the decease of the last survivor of 
them for the benefit and use of the respective families of*each of the said 
three brothers in manner hereinafter appearing and for certain charitable 
purposes.” 

Then one of the lots which are entered in detail in Schedules 
A, Band C is recited to have been alloted to Vasta, another 
to Kalidas and the third to Narsi. The operative part con- 
tains certain provisions as to residence and charity. Then 
comes this provision :-— 

“ The said trustees shall hold and stand possessed as regards the several 
hereditaments and premises described in Schedules A, B and C here- 
ünder written upon trust to recover, receive, collect and take the rents 
and profits thereof and pay tho same after defraying all outgoings to them 
the said Vasta Wallianji, Kalidas Kallianji and Narsi Kallianji jointly 
for the use of themselves and their respective families during the joint 
lives of them all.” 

Next comes the provision for what is to be done after the 
death of any one of the three who may die first, Broadly 


speaking, each of the two surviving brothers is tò be- 


paid separately the rents and profits of his lot so long as he 
lives and elaborate and special provision is made as to what 
the trustees are to do with the profits of the lot of the brother 
who dies first. There is no provision for what is to happen as 
regards the lot of the brother who next dies, when he dies ; 
and similarly when the third brother dies, The specific trust 
continues in regard to the lot of the brother who dies first, 
but there is no specific trust in regard to the lots of the 
brothers who die seccnd and third, after the death of each ; 
though there may be a resulting trust. 


What has happened is this: all the brothers are now dead. 
Vasta and Narsi left no issue. Kalidas, who died last in 1910, 
left three sons living and the widow of a fourth son who pre- 
deceased him. The widow sues and claims, asan heir, one- 
fourth share of the profits of the portion of the lot which 
constituted the share of Kalidas according to the deed, i, e., of 
the profits of the properties described in Sch. B. The 
defendants, the three surviving sons of Kalidas, opposed the 
claim. 


r 
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The trial Court decreed the claim and the defendants have 0O. C. J, 
appealed. The trial Judge wrote as follows :-— 1916 


t I do not think there can be any doubt that the trust was to Kalidas for = 
life, remainder to his sons for life, remainder to their heirs. If any son of PRANJIWAN® 


Kalidas dies in life-time of Kalidas, his heirs take his place, and on death yak 

of Kalidas succeed to that son’s life estate, just as the heir of ason of Su ae ORE- 

Kalidas dying after the death of Kalidas would take for life that share.” BAL 
But he did not give detailed reasons for his decision. Scott C. J. 


The exact terms of the operative provision in respect of each 
lot are as follows mutatis mutandis :— 


** And further to pay and apply-the rents and profits of the hereditaments 
and premises described in Sch. B hereunder written after making suitable 
provision thereout for repairs, maintenance taxes and all outgoings payable 
for the said premises tothe said Kalidas Kallianji if he be one of the 
survivors of them three the said Vasta Kallianji, Kalidas Kallianji and 
Narsi Kallianji for his natural life and if he be not one of such survivors 
then to the son or sons of the said Kalidas Kallianji and if more than one 
in equal shares for their respective natural lives and after the death of the 
last survivor of such sonsin trust to apportion or sell the said several 
hereditaments and promises described in thesaid Sch. B hareun ler written 
and in the event of a sala to divide the proceeds thereof amongst the res- 
pective heirs of such son or gons of the said Kalidas Kallianji per stirpes 
provided always that on the death ofany son of the said Kalidas Kallianji 
durgie the lifetime of his brothers the heirs of such deceased shall until 
final division as aforesaid be ontitled to be paid by the said trustees the 
proportionate share of the said rents and profits which such deceased son 
himself would have been entitled to if alive.” 


It is contended that the provisions in the operative part of 
the deed should be expanded by reference to the recital which 
purports to express the desire of the settlors in making the 
settlement, That recital is,as I read it, of a desire to apportion 
the properties scheduled A, B and C among the three settlors 
for the use and benefit of themselves jointly during their joint 
lives and afterwards for the benefit and use of the survivor of 
them (i.e. the three settlors) and of the family or families of 
such of them as may have predeceased and after the decease 
of the last survivor (of the three settlors) for the benefit and 
use of the respective families of each in manner thereinafter 
appearing. In other words the joint user is to continue till 
the death of the last of the three settlors and the distribution 
into severalty according to the schedules among the respect- 
ive families of each is to be postponed till that event. But 
the Court is not agreed as to the intention expressed in this 
recital, 
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0C. J, In the view above expressed the operative provisions of 
191g tbe deed depart from the proposed intention treating the 
wv settled properties as to be enjoyed jointly only until the death 
Pranuiway- of the first dying of the three settlors. I think therefore the 
RAR construction of the operative provisions wiil not be advanced 


Ye by reference to the recital. 
SHAMKORE- : ; . 
BAI Upon the operative part in so far as it concerns the 


scheduled share falling to Kalidas’ family two questions arise ; 
first, does the remainder in favour of his sons take effect only 
if he is the first settlor to die or does it take effect on his 
death at any time; and, secondly, does the substitutionary 
proviso in favour of the heirs of a deceased son apply to the 
heirs of a son predeceasing Kalidas 2? - 

In my opinion both questions should be answered in favour 
of the respondent. 

As regards the first question, the joint enjoyment by the three 
brothers of the scheduled property is necessarily broken 
by the death of any one of them, and two alternatives would 
then naturally arise: either the sons ofthe first deceased 
brother would then take his scheduled share or the joint 
tenancy of such sons and their uncles would continue for the 
lives of the other surviving settlors. The operative claus 
however clearly provides for the sons of the first-dReasene 
brother taking their father’s scheduled share. It cannot how- 
ever have been the intention that the limitations regarding 
each scheduled share should not be read alike, viz., that, on 
the death of each brother, his scheduled share should go to 
his family. Such a reading necessitates the addition of the 
words “or having survived he die” after the words “one of 
such survivors,” It appears to me that this is permissible in 
the circumstances—a similar case is Greenwood v. Green- 
wood, O) where under a bequest in trust for the testator’s 
widow for her life in trust for her children, followed by power 
of maintenance and advancement after the widow’s death 
with an ultimate gift over after her death in default of children 
attaining vested interests, the Court supplied the words “ and 
after her death” after the words “for her life.” 

As regards the second question, the words are “on the 
death of any son of the said Kalidas during the lifetime of his 
brothers the heirs of such deceased shall until final division 
be entitled, etc.” This substitution is not limited in terms to 
heirs of sons surviving the testator ; the only condition being 


Ss ~ (3) (877) 5 Ch, D. 954, 


Scott C. J; 
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that the heirs should be of a son of Kalidas predeceasing his O. ©. J. 
brothers. Naturally every son of Kalidas must predecease 1916 
the last surviving brother whose death marks the periodof =~ 
division and distribution. We have in a subsequent provision Praxsiway- 
regarding the expectant shares of minors an indication that on sa 
the death of Kalidas as also of his brothers ‘“remoter issue” gy savont: 
(presumably remoter than sons) might in the contemplation of sar 
the settlors be entitled in expectancy to a share ofthe trust Sett G J, 
funds. This would only be possible if the substitutive proviso mie 
included sons predeceasing Kalidas. 

The result is in accord with the conclusion arrived at in the 
lower Court. We affirm the decree and dismiss the appeal. 
We maxe no order as to costs, 

Decree affirmed. 
Solicitors for appellants : Payne & Co. 
Solicitors for respondents: Mehta, Dalpatram and Laljee, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton. 
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Bill of exchange—Aecceptance— Consignment uf goods from an enemy port by 
an enemy steamer— Qui-bicak of war after acceptencée—Shep arriving in 
Bombay but leaving without discharging cargo toa neuial port berzore 
outl-break of war— Acceptor dishonouring bill by non-payment ~CGovernmen! 
Proclamation enabling British subject to obtain goods on enemy steamer 


in neutral pori—Negotiable Instrumente Acti (XVIL of 1881), Secs. 39 
and 43. 


On the 24th June 1914, a German, residing at Hamburgh, drew a bill 
of exchange upon the defendants in favour of the plaintiffs for 
£ 6$-0-6 payable at thirty days’ sight to the order of the plaintiffs for 
value received, The bill purported to be drawn upon the defendants 
against So bales of goods perS.S. Lichtenfels, a German steamer, Ii 
was presented to the defendants for acceptance with the shipping 
documents relating to the bales of goods mentioned in the bill; and 
was accepted on the 20th July 1914 payable at the office of the plaintiffs 
in Bombay. The §.8. Lichtenfels reached Bombay just before the 
outbreak of war between Great Britain and Germany and in order to 
evade capture left Bombay and took shelter in the neutral port of 
Marmagoa. The bill was presented for payment on due date with the 
shipping documents but was dishonoured by non-payment, In the 
meanwhile, the British Goverament issued} a Proclamation authorising 
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British subjocts to make payments-for the purpose of obtaining their 
cargoes in neubral ports to the agents of shipowners in an enemy 
country. The plaintiffs averred their readiness and willingness to 
hand over the documents egainsi payment of the amount due under 
the bill, Eventually they filed-a suit to recover the amount of the bill, 
alleging that the acceptance being unqualified and absolute the defend- 
nnis were bound to pay. The defendants denied their liability 
contending that the acceptance was qualified the bill having been 
drawn on them against goods and they need not pay till they were put 


in a position to receive the goods :— 

Aid, (1) that the plaintiffs were entitled to succeed from either 
point of view, for if the acceptance was unqualified the defendants 

“ were bound to pay on due date, and if the acceptance was qualified 

they were still bound to pay “at or after maturity °” when money was 
demanded aftor the Proclamation whereunder consignees were permit - 
ted to take delivery of goods from enemy ships ia neutral ports; 

(2) that the consideration for the acceptance did not fail, for the 
Proclamation permitted performance before it was too late of the 


condition alleged, : 


SUIT to recover money. . 
On the 24th June 1914, one George H, Alberti, a German 


residing at Hamburgh, drew a bill of exchange upon the de- 
fendants in favour of the plaintiffs for £65-0-6 payable vt 
thirty days’ sight. The plaintiffs were a Bank carrying on l 
business at London, Bombay and elsewhere. The bill was pur- 
chased by the plaintiffs in London for its value and sent out 
to the plaintiffs in Bombay, 

The defendants accepted the bill on the 2oth July.1g14, the 
pill being payable at the office of the plaintiffs in Bombay. 

The bill in question purported to be drawn against certain 
goods per S.S. Lichlenfels, which was a German ship. The 
ship arrived at Bombay shortly before the outbreak of war 
between Great Britain and Germany; but in view of the 
impending hostilities immediately left for Marmagoa (a neutral 
port) before discharging her cargo in order to evade cap- 
ture. She reached Marmagoa, where she still was at the date 


of the suit, 
The bill when presented to the defendants for payment was 


dishonoured by them. 

In December 1914, the British Government made arrange 
ments by which consignees of cargo per S.S. Lichtenfels could- 
obtain delivery thereof, 

The plaintiffs averred that they were ready and willing to 
hand over the bill of lading, insurance policy and the invoice 
against payment of the amount due under the bill. 
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that the bank to facilitate commercial dealings advances the 0. C. J.} 
price of the goods bought tothe seller on the pledge of the 494 
shipping documents in anticipation of the said price being cow - 
repaid to them by the buyer. The bank has no «desire to Morsnaw 
traffic in commodities of this kind and takes the shipping & Co. 
documents merely as a pledge to be landed over as soon as 4, on 
; ; DRCANTILE 
the buyer of the goods covered thereby has paid the price Bang 
which the bank, in the first instance, has advanced to the — 
seller. That being the course of transactions, it is clear that seis dial á 
immediately a bill is thus drawn upon the purchaser by the 
vendor in favour of the discounting bank, the intention of all 
the parties is that the moment the bill is accepted the 
contractual relations with reference to the gcodsat any rate 
should be directly re-established as between ihe buyer and 
the seller and the bank should disappear from the dealing. 
The bill is in form an order to the buyer to pay to the bank 
against the goods supplied by his seller in fulfilment of a 
contract entered into between them andthe part the bank 
plays is, as I ‘have said, really no more than that of the 
conduit pipe for the price, reimburs:ug itself, of course, for 
_scommodation thus afforded by discount. In every such 
t. it appears to me thatthe law has long been clearly 
mov tected by the abnormal 
peak of the European 
s the bill to 
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the contents of the shipping documents and the nature of their 
business transactions with Alberti at Hamburg. They accept- 
ed unconditionally the obligation to repay the monies advanc: 
ed really on their account by the bank to Alberti before the 
war broke out. The defendants accepted that obligation again 
before the war broke out and with full knowledge of the con- 
tents of the shipping documents with which they would later 
be supplied, There was, therefore, no deception or misre- 
presentation on the part of the bank; andthe mere fact 
that, under the Proclamation of the 7th of August 1914, those 
shipping documents proved to be of little value to the defend- 
ants is,as far as I can see,no answer at all in law to the 
plaintiffs’ claim. In these circumstances, 1 must hold that the 
defendants are liable to the plaintiffs for the full amount 
of the present claim. 

I would only add that if] am wrong in this statement of 
the law,I do not think that the alternative case suggested, 
rather than insisted upon, by the plaintiffs would avail them 
at all. | 

There must be a decree for the plaintiffs for Rs. 1048-54 
with interest at six per cent. per annum from the rst of 
October 1915 to this day, Costs and interest on judg 
at six per cent. per annum, 


The defendantg 
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of any person resident carrving on business or being inthe 0. ©, J. 
German Empire. 1916 
{ Scorr C. J.—Why has not the property passed? ] w 
Because if the shipper takes the bill of lading to his own Morisgaw 
order or his assigns he retains the property in the goods & Co. 
though they are shipped under a contract with the buyer: Mproanimg 
Mirabita v. Imperial Ottoman Bank), BANK 
[ HEATON J.—The acceptance is before the war—that is not ~~ 
anew transaction forbidden by the Royal Proclamation. The 
payment does not benefit the enemy. } 
(Scorr C, J.—There is nothing in the Proclamation pre- 
venting the Bank from tendering the documents. | 
By accepting the documents I am entering into an obligation 
to deal with the goods on a German ship: Nissim Issac 
Bekhor v. Haji Sultanalli Shustary O). 


Strangman.—The clause relied on in the Proclamation of 
the 5th of August is clearly notin point. This is not a new 


transaction, 
[Scotr C, J.—Does not the clause in the Proclamation as 


to not supplying to or obtaining from the German Empire any 


se cited of seller and buyer. Here 
of exchange before the war. 
The Bank 

ti n 


ws 
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O, C. Jo The bill was not accepted without consideration. 
1916» [Scorr C. J.—A consideration that failed ? ] 
ww The consideration has not failed, we submit. 

Morsnaw The documents, such as they were, were to be handed over. 
&Co. This we were and are prepared to do. The Bank does not 

Muroinrinn guarantee the genuineness of the documents, | 
BANK Section 43 only relates to drawer and holder—not the 
ve acceptor. 

[Scorr C. J.—Thatis not so. The section refers to an instru- 
ment “accepted ” and to “the parties to the transactions.’’] 

‘The “parties” are the German seller and the Parsee buyer. 

[Scorr C. J. referred to Velji Hirji v. Bharmal().)] 

In Leather v. Simpson), which I have cited, the acceptor 
tried to get back his money. 

[Scorr C. J,—I see by para 8 of the plaint that it is alleged 
that the British Government has now made arrangements by 
which the consignee of cargo by the S. S. Lichtenfels, can obtain 
delivery thereof. | 
— This was done by Government Notification No, 1428-W. of 
the rath December 1914, republished in the ay Govern- 
ment Gazette of the r7th December rgr4 


Jinnah, replied. 
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were bound to pay ou due date,as Beaman J. said “they C, J. 
accepted unconditionally tuo obnuyation to repay the NEYS 4916 
advanced really on their account by the Sank to stberi ay 


before the war broke out,’ —if the acceptance was quaiified Mortisaaw 
they were bound to pay “at or alter maturity” when the & Co. 
money was demanded after the Proclamation of December ORR pa 
whereunder consignees were permitted to take delivery of Baxx 
goods from enemy ships in neutral ports. Time is not of scl O67 
the essence and the claim of the plaintiffs may be enforced ~ ow ` 
so long as it is not barred by limitation: see Smiih v. 

Vertue ©). 

It was contended on the authority of Afivabila v. Imperial 
Otioman Bank () that the properly had not passed to the 
defendants who would not be entitled to claim the goods from 
the S. S. Lichienfels as owners. But it is stated by Cotton 
L. J. in the case cited that © if the bill of lading has been dealt 
with only to secure the contract price, there is neither principle 
nor authority for holding that in such a case the goods shipped 
for the purpose of completing the contract do not on pay. 
ment or tender by the purchaser of the contract price vest in 
him.” That is precisely the case here. The vendor dealt 

“with -the plaintiffs and drew the bill of exchange in their 
favour only to secure the contract price which was to be treat- 
ed in the defendants’ accounts as paid to the vendor: there- 
fore on payment to the plaintiffs the defendants can claim 
the goods. 

The fact that by the declaration of war the German ship- 
owner’s contract became void is not conclusive of the case as 
it was in Zsposilo v. Bowden (3), iollowed in the recent case 
of Karberg v. Green (4), The contract here was between the 
British acceptorand the British payee subject possibly to a 
condition which might be fulfilled after due date. All that 
was necessary for the fulfilment of the condition alleged was a 
license to take delivery from the enemy ship. That license 
was conferred by the Proclamation of the 12th December 
1914. The Proclamation is not retrospectively operative for 
the purpose of validating a contract rendered invalid by the war, 
but operates to permit performance before itis toolate of the 
condition alleged. The consideration for the acceptance there. 
fore did not fail. 

(3) (1860) 30 L. J. C.P.56. (4) (2925) Solicitors? Journal, 26th 
(2) (1878) 3 Ex, D., 164, December, 156, 
(3) (1857) 27 L. J, Q. B. 17. 
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0. ©. J. the defendants sent a deliyery oruer to tLe pluvtiis where- 
1916 Upon the pla Sis would dine rozo tre gerda Lom the 
=~ defendauts’ proviscs or sisa tus achive ceder wita an addition 

Rurroxszy that the goods had been cebised to taanu in which case the 
ue goods remaiu d with the dele idants, at the risk of the plamtiffs 

PAE who would remove the goods whenever they ound it convenient 

&c Co, on payment of che value, warehouse reni and other charges. 
üg The dispute arose out of seven such contracts, dated respect- 

ively, ist October 1913, 23rd September 1913, 27th September 
1913, 29th Feptember 1917, 15th December 1912, 10th July 
1913 and 6th September 1913, referred to hereafter by the 
letters A, B, C, D, E, F and G. 

Coniract A, which, asa matter of fact, was signed some 
time in February 1914 was for 251 bales of various classes 
of piece goods mentioned therein, Of these go bales were 
cancelled by agreement; 50 bales were removed from the 
defendants’ premises by the plaintifs and 27 bales had been 
debited to plaintifis’ acccunt in the defendants’ books. 
Thereatter aqi-vute wose in respect of the remaining bales; 
and it was reicired to the arbitratien of Mr. Langley and Mr. 
Lalji Naronji. they made iheir award on the grst of July 
whereby they decided that the plaintiffs were entitled to an 
allowance of lour annas per piece but mist iake delivery with 
that allowance, On the toth of August, plaintiifs wrote 
(Exh. S) that they were uot bound to take the goods with 
an allowance and that the arbitrators had no power to decide 
that they were so bound, 

Under contracts B, C and D, 159 bales nad been :removed 
by the plaintius or debites to their account prior to June 1914, 
One of the terms in each of these contracts was that the 
detendants wac not to give delivery of similar goods to other 
merchants, They were to give delivery of similar gcods sold 
prior to the contract but not within the period fixed by the 
plaintiffs. In June 1914, plaiutifis complaii ed that the defend. 
ants had committed a breach of their contract by delivering to 
other merchants similar goous. Pilor to inat, on the 25th of 
May, when the plaintiffs were belindhand in taking delivery 
of the goods under these seven contracts, the plaintiffs agreed 
to pay and did pay Rs. 20,000 to defendants as a deposit or 
security forthe duefultilment of the sever contracts and the 
defendants agreed to extend the period of delivery and payment 
by one year from the date of the agreement. 


Under the contracts L, F and G, 150 bales had been removed 
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by the plaintiffs, 42 bales being cancelled, The remaining 113 
bales had been debited to the plaintiffs’ account by the defend- 
ants. On the rst of October r914, plaintifs demanded delivery 
of the said 113 bales ano offered tu pay the defendants 
Rs. 7236-2-9 which, they outst, was tre omeouut due by them, 
on the footing that tuey were net bound to take the remaining 
84 bales under contract A os account of th: inferiority against 
the sample, and the remaiumg bales uncer contracts B, C and 
D on account of defendants’ breach above-mentioned. 

The defendants declined to deliver the irs bales on those 
terms, 

The plaintiffs filed this suit praying thai the defendants be 
ordered to give them the 113 bales in pos:essiou of the defend- 
ants on payment of Lhe aforesaid sum of Ñs. 7236-2-9 and such 
further sum by way of interest as might be iound due, 

The defendants in their wiitten statement submitted that 
the plaintiffs were bound by the award o: the arbitrators and 
they were not justified in declining to take delivery of the said 
bales. 

When the issues were Bemg settled, defendants’ counsel 
wished $ raise an issue as to whether plaintiffs were 
not boundmy the custom of the trade, to acecpl the goods 
with an allowance, and the Court allowed chem to amend 
para 2 of their written statement, pleading such custom. 

On the question of delivery to other merchants of similar 
goods during the period of the plaintiffs’ contract the defend- 
ants pleaded that when delivery orders were sent to their 
“purchasers and the purchasers agreed to lenve the goods with 
the defendants on their being debited wits: the price of the 
goods in the deiendants’ books, the goods were thereupon 
delivered to the purchaser. Prior to the nlai itis’ contracts 
they had contracts outstanding with Girdhaidas Jethabhai and 
Alli Mahomed, They staied that all the goods contracted 
for by Girdhardas were debited to his account, before the 
period of plaintifis’ contracts began to run but they admitted 
that 2 bales out of those contracted for by Alli Mahomed 
were debited during the period of the plaintifs’ contract 
which they plainly discovered after the suit was filed. It 
was also admitted by the defendants’ counsel that 4 
bales of similar goods were by inadvertence delivered to other 
merchants during the period of the plaintiffs’ contract. Defend- 
ants contended, however, that a breach of contract as regards 
only 6 bales would not be considered in law, such a breach, as 
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A, but the counter-claim now filed by. the defendants brings 
that award directly in issue. | 
The arbitrators seem to have assumed that the custom 
existed and that they had jurisdiction to read the contract as 
if it contained a clause to the effect that the buyer was bound 
to accept the goods with an allowance, if the geccds tendered 
could be considered a fair tender with such.allowance. The 
first question is whether such acustom, even if it exists, can be 
proved under s. 92 of the-dndiaif*Evicence Act on the ground 
that it is inconsistent with the written contract. The same 
question was considered in fn e North Western Rubber 
Company, Limited and Hutienbach & Co, G) and resulted 
in a difference of opinion amongst the Judges, although 
it may be said that as it was found as a fact that 
the custom did not exist their remarks were obiter. The 
contract in that case was for rubber fair quality Banjermassin 
Jelutong at £ 18-15 per ton. There was an arbitration clause 
as follows: “Any disputes on the contract to be settled by 
arbitration here in the usual way.” A dispute arose as to the 
quality ofthe rubber tendered and the arbitrators found that 
the goods were_not in accordance with the contract but must 
“= buyers atan allowance of 10s. per ton. 
was based on the existence of an alleged 
contracts for raw material shipped to 
he buyers should aecept the goods 
ily when that inferiority 
"er nov ed to set 
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O. C. J. it was held onthe evidence adduced that the custom did not 
exist. The selleis appealed, first, on the ground that upon 

1916 4 i 
wy the evidence the learned Judge should have found that the 
Rurronsry custom existed, secondly, on the ground that the arbitrators 


5 v. were within their jurisdiction in finding whether or not the 
Unirep, custom existed- The appeal was dismissed. Vaughan 
&c. Co. William L. J. followed the decisionin Afutcheson vy. ELaton( / 


„>m , and held that the arbitrators had no right to convert what was 
ditacleod J. 

cien only a condition intoa warranty. Fletcher Moulton L. J. 
expressed the opinion that the cifStom alleged contradicted the 

written contract, The contract required the goods to be in 
accordance with the description while the custom relieved the 

vendor from that obligation and entitled him to require the 
purchaser to accept that which was not in accordance with the 
description. Buckley L. J. agreed, relying only on the decision 

af Hutcheson v. Haton and the fact that there had been no 

appeal against the order for the trial of the issue. But the 

learned Lord Justice remarked that it was possible to 
differentiate the case before the Court from ÆHutekeson v. 

Lator. The question in that case was not as to the meaning 

of the language used in the body of the contract but as to the 

person liable ungyr the: contract, but a 

language of the majority of the Cow 

covering the case before the Court 

apply it. But at page 923 

Justice expresses lis OW) Oxji 












“Having regard jo be 
contract â 
some 


VOL, XVIIL | THE BOMBAY LAW REYVORIER. 545 


Dealing first with the disputed bales under contract A. 0. C. J, 
By a contract, dated the rst of October 1913, the plaintiffs 


BAL 
stipulated that as regards the gools to be delivered — 
the quality and width was to be given according to the Rrrroxsry 
Ae car . oe ‘a v. 

t Textiles? goods Nos. 2991, 399, 9,999 and 49,999 and re aie 
. A w a s “ Ld 1 r z « as « 
inforced the stipulation in his signature by repeating that 251  Uynyp 


bales according to the ‘ Textiles’ goods were to be taken. The &c. Go. 
price of the goods was fixed at Rs. 5-10-0 a piece, each bale 
containing 60 pieces The agreement as to price and quantity 
was confirmed by the deiendants’ secretary in a document of 
the same date, The contract signed bv the plain‘iffs was ina 
printed form containing mne numbered clauses which appear 
in all the contracts the subject of this suit. For the purpose 
of the dispute regarding the S4 baies under contract A, it is 
sufficient to set out the Sth and oth clauses. 


Seott C, Ha 


Arame eee 


“5, If we have any objection as to finish, quality, width, namber, stamp 
and heading, we agree to refer the same to tho arbitration of two members 
of the Bombay Mill Owners’ < sseciation. Out of them one member shall 
be of our selection and cene mewlershall be of your selection. Should the 
arbitrators be not unanimous then they areto appoint an umpire and both 
the parties arg to agree to the waj ire’s award. 

9. Asto thgobjection mentioned inthe sibl clause 8, we are hound to 
make the sanf#Mnownin writing withia cight days after the goods are 
tendered axd should we fail to do so then we agree that our objectien shall 
not tall prevail and we are bound to lake delivery of the said goo Is.” 







After delivery of some of the goods had been taken under 

iis contract, disputes arose, as the plaintiffs contended that 

ie goods were nol according to the ccntract. Upon this 
ispute a reference to arbitration tock place under clause 8 of 
he contract. The defendanis appointed Mr. Langley end the 
plaintiffs appointed Mr. Laljı Naranji as their respective arbi- 
trators. The reference was made on the 8th of July r914 ina 
letter addressed to the arbitrators bv the plaintiffs’ solicitors 
(Exh. M) after a copy of it had been submitted to the defend- 
ants’ attorneys on the goth of June. The reference is in these 
terms i — 

‘Clause S of the coniract provided for releronce to arbitration of two 
members of the Bombay A Owners’ Association if » difference arose 
between the parties. A difference has arisen between the parties undor the 
above clause as to whether Lhe goods tendered arc in accordance with the 
contract and you gentlemen have been appointed arbitrators to decide 
the question, We underatud you iutend to make an appointment as to 
the time when you would go to survey.” 


The arbitrators were then reauesicd to give timelv intima- 
oe GP 
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i 


ne 
O. ©. J. tion of the time of survey as it was necessary for the parties to 


be present. 


1916 

Scere On the 31st of June, the arbitrators published their award 
Rurronsey which states that they met to settle the dispute between 

Us the defendants and the plaintiffs regarding a contract which 


cals stipulated that the goods were to be of the same quality 
&c. Co, as the goods of the Textile Mill Nos. 2994, 999, 9,999 
and 94,999. That pieces of the Textile Mill manufacture 
' were produced and inspected by both partiesasa basis for 
arbitration and that in comparing them with pieces from 
the bales delivered by the defendants there was found to be 
a difference in finish, quality, width, and,in some cases, of 
design and colour. The arbitrators then proceeded to state 
that their award was that the buyer was entitled to an 
" allowance of 4 annas per piece on 84 bales only and must take 
delivery as per terms of contract with this allowance. And 
they stated that in their opinion these 84 bales should be 
free of interest to the buyer up to the 3rst. a July and should 
be debited on that date. 
Four days later the defendants’ solicitors wrote to the 
arbitrators stating as follows :— 

« With reference to your survey report of the gist of Ji ast regarding 
the dispute between our client and Mr. Ruttonsey Rowji, 4 e instructed 
tostate that you were only requested to report on the quality, finish; 
Lhe 84 bales in question, You had no right to state in the above report th. 
in your opinion the said $4 bales should be free of interest to the buyi 
uptil the aistof July and should be debited on that date. Our clien 
therefore do not bind themselves to accopt the above statement.”’ 

The defendants were not the only objectors to the award 
for, on the roth of August, the plaintiffs’ solicitors addressec 
those of the defendants referring to the arbitration and the 
award as follows :— 

“Wo must state at once that our client’ has been advised that the direc- 
tion in the award that our client should take the goods at the allowance 
specified is outside the scope of the reference. Our clientis not bound 
to take the goods on an allowance and declines to do so,” 


Scotti C.J 
















With regard to these two letters, it is to be noted that the 
defendants merely stated that they did not bind themselves 
to accept the statement about interest and that the plaintiffs’ 
refusal to be bound to take the goods on an allowance 
was not communicated until five days or more after the 
declaration of the European war. 

The question is whether the plaintiffs are bound to take the 
84 bales at an allowance reducing the contract price. There 
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is no such provision in the contract and, so far as there is any 
indication as to the result of a successful objection 1egarding the 
quality, ctc., of the goods tendered, clause 9 impliedly indicates 
that the plaintiffs would not be bound to take delivery. The 
defendants’ case, however, does not rest upon the terms of the 
contract. A day before the hearing commenced in the lower 
Court the defendants’ solicitors gave notice that at the hearing 
of the suit they would, if necessary, rely on a custom of trade 
in Bombay applicable to the sale of goods to be manufactured of 
the quality and description referred to in the contracts in this 
suit that a buyer has not a right to reject merely for difference 
in width, etc, provided that the difference is not unreasonable 
and is a matter that can reasonbly be met by an allowance in 
the price. 

At the hearing an issue was raised regarding the alleged 
custom, lt was objected to by the plaintiffs but was allowed 
by the learned: Judge subject to amendment of the written 
statement by the defendants. ‘Lhereatter, at the trial, evidence 
was given of the alleged custom. 

Jt is not contended that such evidence was inadmissible 
provided the custom proved did not annex an incident to the 
contract regnant to, or inconsistent with, the expressed 
terms see's, 92 of the Indian Evidence Act, proviso 5. 

The defendants rely upon the custom alleged to avoid the 
ordinary consequence of a breach of contract lor sale of goods 
according to sample, resuiting from the provisions of s. 118 of the 
Indian Contract Act. They contend that such a custom modily- 
ing the consequences resulting from the application of s. 118 
Would not, within the meaning of s. 1 of the Indian Contract 
Act, be ‘ inconsistent with the provisicns of the Act.’ Nor do 
the plaintiffs, as I understood the argument, contend that 
the custom would be inconsistent with the provisions of 
the Act. They insist, however, that it would be in- 
consistent with the provisions of the contract. The learned 
Judge held that the evidence conclusively proved that in 
the country piece goods trade where a contract is maae 
for unascertained goods either acccrding to a particular sample 
provided by the buyer or according to a stock numbcr of 
the manufacturer and the contract contains an arbitration 
Clause under which all disputes are to be telered to arbi 
tration the arbitrators proceed on the looting that under 
the reference they are to survey the goods and either 
award that the goods may be rejected or must be taken with 


TN 
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or without an allowance. This is not a custom regulating the 
rights of parties under the contract so as to be inconsistent 
with its express terms but rather a customary incident annexed 
to the powers of arbitrators on their appointment under con- 
tracts of this description. 

It appears to me that such a custom, as is alleged in the 
amended written statement, would be inconsistent, with the 
stipulation inthe contract that a certain quality of goods 
should be delivered in return for payment of a certain fixed 
price. The same question has, in England, givenrise to difler- 
ences of judicial opinion. In Zu re Walkers, Winser & flamm 
and Shaw Son & CoG), it was argued that the introduction of 
a price is merely to set up a standard of value, that is, the value 
of goods corresponding to the sample, and there may bea 
consistent custom providing for the variation in price upon a 
‘ariation in quality, and Mr. Justice Channel held that if the 
custom went to the length of saying that there should be no 
remedy for any variation in quality, it would be unreasonable 
but being simply a custom that the buyer takes the goods with 
a variation in price and with fhe limitation imposed by the 
words “unless the same is excessive or unreggonable ”’ it 
would not be inconsistent with the written con + Ono the 
other hand, Lord Justice Moulton in Zn ve North Viestern 
Rubber Company, Limited and Lluttenbach & Co., express- 
ed the opinion that such a custom contradicted the written 
contract relieving the vendor from his obligation and entitling 
him to require the purchaser to accept that which was not in 
accordance with the description. 

It does not appear to me that the question whether such a 
custom, as is alleged, would be inconsistent with the written 
contract is affected in any way by the judgments of the House 
of Lords in the recent case of Produce Brokers Co. Lim. ~V. 
Olympia Ol and Cake Co.3i, 

I agree with the learned trial Judge in preferring the reason- 
ing of Lord Justice Moulton to that of Mr. Justice Channel, 

This ccnclusion, however, by no means disposes of the 
question regarding the 84 bales. The arbitrator Langley has 
deposed that he and his co-aibitrator made their award upon 
the footing that a custom did cxist that the buyer of local 
piece goods must send the goods to be surveyed and is only 
entitled to reject if the surveyor decides the goods are so 

t) [1904] 2 K. B. 152. (3) (1926) 85 L. J. K. B. 160, 
a (7) (290852 K B, 907, 922. 


a 
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much ‘off the sample that they are not saleable as of Me 


quality ordered. if there is a difference which does not 
amount to this he is bound to take it on an allowance. 
Langley and his co arbitrator understood they were to proceed 
with the reference in the usual way and did so awarding 
an allowance of 4 annas per piece, Lalji Naranji’s evidence 
in examination-in-chief is to the same effect. The cross- 
examination was not directed to the practice before arbitra- 
tors but rather to the custom set up in the written statenx nt. 

It is permissible for arbitrators, who are cxperts in the 
trade in which the question referred to th:m has arisen, to act 
upon their own knowledge of the usages of that trade: see 
the judgment of Lord Lereburn in the case cl Loduce 
Brokers Co. Lim. v. Olympia Oil and Cake Co, | 

It is, however, contended for the plaintiffs that the practice 
of arbitrators in fixing allowances, cvcn if sanctioned Ly 
custom, is irrelevant in the present case owing to the 1e- 
stricted terms of the reference of the 8th of July. Jt is contend- 
ed that the arbitrators had no authority to decide any 
question but that stated in the reference, namely, whether 
the goods tendered were in accordance with the contract. 
This contention receives support uct only frem the defunda.ts 


solicitors’ €ter of the srdof August and the post bcllum repudia- 


tion by the plaintiffs’ solicitors but also from the decision of the 
Court of Appeal in England in Re an arbitration between 
Green & Co. & Balfour, Williamson, © Cos, in which it 
was held that under a very similar reference the arbitrators 
had no jurisdiction to award that the buyer should take goods 
found to be not up to the sample witha reduction of price. 
It is apparent, however, from the judgments delivered in that 
case that evidence would be admissible to show that the 
arbitrators had in fact been asked to decide something more. 
In the arbitration under contract A the facts are that at tLe 
survey the plaintiffs asked Lalji Naranj, who was his nominte, 
to award an allowance in the hearing of Lukhmidas Vusson)1 
the defendants’ salesman, who represented them at the survey. 
No objection to such a course was taken by Lukhmidas noi 
have the defendants ever objected to the allowance made by 
the arbitrators. In this respect, therefore, they must bejtaksn 
to have ratified the conduct of thcir representative in nol 
objecting to the request of Raoji that an allowance should be 
made. Under these circumstances, I see no reason to difler 
(1) (1916) $55. J. I$, 13, 160, 103. (2) (1890) 63 L. A. 225. 
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from the conclusion arrived at by the learned Judge that it 
cannot be said that the yucstion of the allowance was not 
properly referred to the arbitrators. 

In this view of the case, the question whether the custom 
alleged would be inconsistent with the written contract stand- 
ing alon >, 1s not the crucial question. The plaintiffs are bound 
by the award made in pursuance of their request and not objects 
ed to by their opponents. 

I may observe that there appears to me to be no foundation 
for the defendants’ contention that the scope of the reference 
was not the subject of consideration in the trial Court. It 
is, I think, perfectly clear that the learned Judge was dealing 
with this point in the passage in which he discusses the 
conduct of the plaintiffs at the time of the survey. It is equally 
clear that the same point has been urged cn behalf of the 
plaintiffs in clause ro oi the memo of appeal. 

For the reasons stated above, Jam of opinion that the 
decision of the learned Judge regarding the 84 bales under 
contract A sieuld be ahmei. 

The remaining point is whether the defendants have broken 
the contracts B, C and D of September 1913 in which they 
agreed as follows :— 


“We are to sive delivery cf the vols whi h miy have been o'd before 
Lhis contract but we are notio give delivery of the same duriug your 
period.” 

Prior to these contracts the deleadants had entered into 
contracts on similar printed forms with two other dealers lor 
delivery or similar goods over certain periods which were 
lunning In SepiemDer 1913 but would expire before the periods 
tor delivery of the plaintuts’ gouds under contracts PR, C and D 
would commence. 

The common features of al! the contracts material for the 
present point are cls: 1, 3,4; 53 0 and y in Exh, or. 

1, We have purchased the sibl goods unter manulacture and we bind 
curselyves to take delivery of all the goods appertaining to this e ntract or 
a part thereof as yuu may give di livery. 

3. Fheuld we fail to clear the gouds within twenty four hours of their 
boing ready for delivery, theu the go.ds shall remain ut our risk and we are 
responsible Lor all kicds of dumaces., 

4, Your giving notice of the goods being reidy is tantam unt to your 


lendering the same, On the notice being posted lo our address the same 
would be considered to have reached us, 


5. When you tender the goods wo aro buund to pay for and elcar the 
RAMO. 
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6 TË we do not clear the goods then we are to pay interest af the 
rate of 9 percent. from the date on which the same should have heen 
cleared. So also we biad ourselves to pay g-down penp insurance (charges) 
and whatever other expenses may be incurred, ~ 

7. Should we fail to clear the goods in time then you may sell the 
same at any time ycu like either by public auction or Ly private sale in 
one lot or in pieces at cur risk and cost ; and asto whatever loss you may 
suffer thereby we are to pay the same without (raising) any objection and 
asto whatever profit may be made we shall have no manner of right 
thereon. 

in practice the defendants about once each month would 
send the buyer a delivery order in respect of such of the 
contract goods as were ready for delivery in the Company’s 
godown and the buyer would sign an acknowledgement of 
delivery of so many bales and the goods would be debited tohim 
by the defendants, Ifhis obligation to clear the goods within 
twenty-four hours under clause 3 was not discharged, interest 
would begin to run as well as godown rent for the storage in the 
defendants’ godewn and insuranec, other charges under cl. 6 to 
be followed on failure to clear and pay for the goods within 
a reasonable time by sale by the defendants at the buyer’s risk 
and cost. Under clause 9 of the contract objections to the goods 
would not prevail if not made within eight days and the buyer 
would be bound to take delivery notwithstanding his 
objections. 

The defendants contend that the debiting of gcods to the 
buyer and sending him a delivery order for signature marks the 
period of delivery for within twenty-four hours the defendants 
would hold uncleared goods as warehousemen and bailees for 
the buyers. 

In my opinion this contention is correct. ‘ Delivery’ within 
ihe meaning of the added clause rclates to some act to be done 
by the sellers but their obligations ceased with the debiting of 
the goods and their transference from the defendants’ Mills 
to their godown. Thereupon constructive delivery took place. 
“Tt is a change of possession without any change of actual 
custody....A seller in possession may assent to hold the thing 
sold on account of the buyer. When he begins so to hold it, 
this has the same effect as a physical delivery to the buyer or 
his servant, and is an actual receipt by the buyer ~” see Pollock 
and Wright on Possession, p.:72. Holmes, in the Common 
Law, p. 233, remarks that:— 

" Where goods remain in the custody of a vendor, appropriation to the 
contract and acceptance have been confounded with delivery, Our law has 
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adopted the Roman doctrine, tbat there may be a delivery, that is, a change 
of possession, by a change in the character in which the vendor holds, but 
has not always imitated the caution of the civilians with regard to what 
amounts to such a change.’ D 

Here, in my opinion, the provisions of the contracts preclude 
the possibility-of doubt as to the point of time when the change 
occurs. Itis not ticcessary to repeat the indications noted by 
the learned trial Judge of the understanding of the parties in 
the matter, but we may add that the award itself affords an 
instance of the practical cffect of clause 9 of the contract, The 
arbitrators, experts in the practice of the trade, held that with 
regard to the bales debited on the 3cth May and objected to 
on the 5th June interest should only run from the 31st o¢ 
July, the date of the award upon the objections. This would 
be the period of change of possession if not of custody. 

The decree of the lower Court must be affirmed and the 
appeal dismissed with costs on the appellants. 


HEATON J.—I agree. that the appellants’ contention as to 
contract A fails and that Macleod J.’s judgment in this 
particular should be affirmed. ~ut Iam far from sure that it 
cannot be affirmed onthe ground that there is not any con- 
tradiclion or repugnance between the written contract and the 
contract as modified by the custom. Whenever a custerfi 
prevails it necessarily leads to the establishing of a contract 
different in some particulars from the written contract, other- 
wise custom would be useless and would never be relied on. 
Variation from the written contract is, therefore, inevitable 
where a custom has to be relied on. But variation need not 
he contradiction or repugnance; in some cases it is, in some 
it is not. In this particular case I think itis not. I need not 
develop the point, as the judgment of Macleod J. is supported 
on other gronnds. 

As to the rest of the decision I agree. 

Decree affirmed. 


Solicitors for appellants: Shroff, Pinshaw and Dharams:, 
Solicitors for respondents; Foyne & Cu. 
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° CRIMINAL REVERENCE 
Before Mr. Ju tice Butehelorv and Mr, Justice Shak, 
Ri 
| EMPEROR 1916 
u U. te = 
A DEAF anD DUMB ACCUSED * March ar, 


Criminal Procedere Code (Aet V of 1808), See. 841- Deal and dumb aceused— 
Procedure 


Though greal caution and diligence are necessary in the trial of a 
deaf and dumb person, yet if it be shown that such person had sufficient 
intelligence to understand the character of his criminal act, he is 
liable to punishment, 


THE accused, a deafand dumb person, was charged with 
having stolen twos dis. At the trial, the prosecution witnesses 
were examined and ‘their depositions recorded. The accused, 
however, could not be made to understand the proceedings 
though every possible effort was made to make him understand 
by means of signs. No statement of his was, for the same 
reason, taken. 

~ It appeared to the Magistrate, from the evidence adduced, 
that the accused committed an offence of theft, punishable 
under s. 380 of the indian Penal Code. He accordingly. framed 
a charge and recorded his judgment convicting the accused. 

The Magistrate next submitted the papers in the case to the 
High Court under s. 341 of the Criminal Procedure Code. 


we 


Won, 


No one appeared for the accused. 
S. S. Patkar, Government Pleader, for the Crown.‘ 


BATCHELOR J.—In this case the accused, a deaf and dumb 
man, has been convicted of theft under s. 380 of ths Indian 
Penal Code, and the proceedings have been submitted to this 
Court, under s. 341 of the Criminal Procedure Code. 

Section 341 provides that in such a case as this the High 
Court should pass such orders asit thinks fit. The law in 
England appears to be that though great caution and 
diligence are necessary in the trial of a deaf and dumb person, 
vet ifit be shown that such person had sufficient intelligence 
to understand the character of his crimiual aci, he is Hable to 


*Criminal Reference No. 5 of First Class Magistrate at Bhusawal. 
1916, made by A. K. Kulkarni, 


> 


R 70 o 


554 THE BOMBAY LAW REPORTER. [ VOL, XVII. 


A. Cr. J. punishment: see Russell on Crimes, Vol. I, p, 62; Archbold’s 
1916 Criminal Practice, p. 11 and The King v. Elizabeth Steel a), 
—~ Queen v. Bowka Harit and Quecn-Empress v. Reubin 

Emperor Samuel (8) are authorities to show that the same is the law 

v. and practice in India. In this case we are satisfied from 
a aia the learned Magistrate’s judgment that he was right in finding 

Accusup that the accused understood the nature of the act, which he 
—— was co nmitting when he committed this theft. 

We, therefore, confirm the conviction and sentence the 
accused to one month’s rigorous imprisonment, 
Conviction and sentence confirmed. 





Before Mr, Justice Batchelor and Ur. Justice Shah. 


1916 - 
a a In ve MUKUNDRAI ATMARAM DESAI * 
June 28, 
Ultra vires— District Vayistrate—Order—Burial ground, closing of, 


The District Magistrate of Broach issued the following order :— 

‘©All persons are hereby informed that nobody should bury corpses 
in the kharaba of the sarkari bet adjoining the ovara of Dashashwamedh 
or anywhere (else) in the Zadeshwar bei; andif anybody does so, he 
will be criminally prosecuted for disobe2 sace to this order t?s- 

Beld, that the order was wholly without jurisdiction 


THE District Magistrate of Broach issued the following order 
which, when translated into English, ran as under :— 

‘In pursuance of Order No. $6 ,Police) of the District Magistrate of 
Broach Vistrict, datcd the 23rd September 19:5, all persons are hereby 
informed that nobody should bury corpses in the sharaba of the sarkari bet 
adjoining the orara of Dashishwamedh or anywhere (else) in the Zadeshwar 
bet; and if anybody docs so, he will be criminiully prosecuted for dis- 
obedience to this order.” 

The orderin question was passed at the instance of the 
Mamlatdar on sanitary grounds, 

The applicant applied to the Sessions Judge asking him to 
make a reference to the High Court for quashing the order, 
The learned Judge being of opinion that the order in question 
was made without jurisdiction and consequently illegal, made 
the reference, on the following grounds :— 


Asremarked by Heston J. ia Emperor v. Phagubhat (16 Bom. L. R, 
685), “the District Magistrate has no power whatever to issue a prohibitory 


ee ~_—— i ee 





* Criminal Roference No, 26 of (1) (1787) 1 Leach 451 
1916, made by P. J.'Taleyarkhan, (2) (1874) 22 W. R. 35, 72. 
Sessions Judge of Broach. (3) (3894) Unrap Or. C. 696. 
3) 
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crder to the public unless that power is specifically conferred by somo A. Cr. J 


provision of the law:” see, also, the observations jn the ease 
of Gnecu-Latpicss v, Samiiadha Pillai, (186) I. L. R, 19 Mad, 464: 
at p. 469. Inthe present case, the District Mogistrato has net stated any- 
where under what provision of law the notice was issucd, ‘Ihe learned 


1916 


Neve aaae 
In 7e 


5 


* 


Public Prosecutor rilied 1 pon s. 39, cl. (1), of the District Polico Act(1V of Muxunprat 


1890), That section however merely authorises the District Magistrate to 
“make rules or orders regulating the hours during which and the manner in 
which any place for the disposal of the dead may be used so as to secure tho 
equal and appropriate application of its advantages and accommedation ard 
to maintain orderly co:duct amongst these who resort thereto.’ The 
section nowhere authorises the Dirtrict Magistrate to prevent the public 
either wholly or partially, from using a place previously set apart fcr the 
disposal of the dead. Where a place is uscd both for cremation and burial, it 
cunoot be said that prohibiting its use for burial is “regulating the manner 
in which it shall be used se as to secure the equal and appropriate applica 
lion of its advantages, ge.” 

There is also no provision in tho Criminal Procedure Code empower- 
ing the District Magistrate to issue the prohibitory order in question, 
The only sectiéns which conld ccnecivably be thought to apply are 
ss. 153 and 143. ‘Ihe former section ewp wers the District Magistrate to 
make a conditional order requiring the persen causing a m isance in 
any public place te remuve it within a certain time, or appear on a certain 
date and move to have tbe order set aside or modified. Assuming burial 
in Dashaswamedha site to be a nuisance within the meaning of tho 
section, slill th: tection docs net contemplate the issue ef a 
prolibitery order to the puliic generely, Lut culy to a particular 
individual ,cf. s. 3144, cl 3), .and the order is mwereover to he 
conditiontlin the first instance, and the persen fo whem it is; ddressed has 
to be given an oy portunity to be heard before itis made absolute. In the 
prosent case, itis obvious that (he District Magistrate was cot acting under 
this section, and even ifLbe was, the order would be illegal as the pre- 
sc1ibed procedure wus not fi lowed. 

Noat, as to s. 144. ‘Lhat section empowers the District Magistrale 
to “order any persen net ie repeat or continue a} ublic nuisance, as defined 
in the Indian Penal Code ur any special cr iccal law?” As observed in Murene 
Empress y Sonnadha Lillai (LL.B. 19 Mad, 464, at p. 469), under the 
section no Magistrate can prohibit what was lawful before the date of his 
order, and thereby make such anotherwise legal act, ccmmittcedafter the dute 
of the order, prnishable as a nuisance under the ]ncian Penal Code. lor he is 
hy that section empowered to enjoin a person from repeating or continuing 
only a public nuisance as d¢fined in the ]:dian Penal Cede or any special 
or local law.” Ihe game case lays down that the disposal of a corpse ina 
place set apart for the purpose is not a public nuisance within the meaning 
of the Indian Penal Code so lung as the act Is performed ina decent and 
inoffensive way. L am therefore of pinion that s. 143 cannot also be 
called in aid here, 

The result is that in my opinion lhe Dislrict Magistrate's order was made 
without jurisdiction and ise consequently invalid. Itseems to me that the 
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A. On J, Government has advisedly roser ved to tlsolf the power Lo close a placo used 


1916 
tery 


in re 
AluxuNpDRAI 


Sd 


1916 
wy 


June 5. 


for tbo disposal of the dead as being a matter deeply affecting Lhe religious 


{feclings of a community unl requiring deliberation by the highest 
authority, 


The reference was heard. 


G. N. Thakore, for the applicant. 


Per CustAmM.—The District Magistrate in issuing this 
sweeping public prohibition has omitted to refer to any pro- 
vision of law as authorising such an order. We are, therefore, 
left to guzss under what authority he conceived himself to be 
acting, and upon this reference there is no appearance before 
us in support of the order. For the reasons given in the 
carelul letter of reference by the Sessions Judge, Mr. Taleyar, 
khan, we are of opinion that the order in question is wholly 
without jurisdiction. We, therefore, set it aside, 

Order set aside. 


veraraen ee i e via 


CRIMINAL APPELLATE, 


sem 


Before Ser Basel Scott, At., Cvef Justice, aul Mr. Justice Heaton, 





EMPEROR —_—_— 
v. oS 
RACHAPA GURAPPA HATT TARVAT.* 


ludiun ferplostecs det (LU of 1884)—indian LMeplosives Rules, 3.5, 35 t= 
Lavanyt erachers—Posvession without license, 


Lovangt crackers aretoy fire-wotks within tho meaning of rule 3, 
aud as such are cxempt from rule 35 of the Indian Explosives Rules 
imposing the necessuly cf a licence for their possession, 





aeee: eee me e 


. - a ~ “ “uw -. - — ee cme Ce sa nme e Aa ee 
* Criminal Appeal No. 112 of 1416 tho Railway Board, on the recom. 


ly Government of Beonibay from 
an crder of acquittal passed by G. 
u. Gajendragadkar, First Class 
Magistrate of Bail Llongal. 


t Tho rules run as follows :— 

3. Nothing in tbese rules shall 
apply— 

(uto the manufacture, poss- 
siou, sale, packing, transport or 
jnportation of toy fireworks, such 
as paper caps for tay pistols, under 
euch conditions and in such quant- 
itics as the locca! Government, or, 
in the case of transport by rail, 


ge 


mendation of the Chief Inspector 
cE Explosives, may from time to 
time determine, 


5. G) For the purposes of 
these rules, exlosives shall bo 


classified as follows, namely, (2) 
Gunpowder, (2) Nitrate-mixture, (3) 
Nitro-compound, (4) ( blorate-mix- 
turo, (5) Fulminate (6), Ammunition, 
(7) Firework. 

35, An explosive shall not be 
possessed except under and in 
accordance with the concifions of a 
license granted undor these rules 
for possession. 
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THE accused held a licence under the Indian Explosives Act A, Ur d. 
to possess 200 Ibs of explosives. He was found to be in „gjg 


possession of 2300 lbs of /avangi crackers. He was, therefore, wee 

charged under rule 35 of the Indian Explosives Rules of possess- Marrnsor 

ing the crackers without a licence. ae 
Che trying Magistrate being of opinion that the crackers in oi 


question were not explosives, acquitted the accused, on the 
following grounds :— 


The only peint to be decided is whether the prosecution have succeeded 
in proving that the crackers befcre Ccurt are explosives and fall under the 
Fxplosives Act. ‘The evidence obtained on commission of tha Chief 
Inspcetor of Explosives, Bombay, is exhibited in the case papers; and the 
accused has drawn my attention to the Punjab case on p. 169 of Mr. Khan’s 
annotated copy of the Arms and Explcsives Ads. He has also put in a 
certified copy of the judgment obtained ly Lim frem the Punjab Chicf 
Court. The crackers before Court are nol the same as English crackers 
and are Chinese crackers. The crauvkers or rhaitakas mentioned in 
Crown v. Bansidhar, ( (1909) P. R. No. 8 of 1910, appear to be 
chlorate-mixtures which explode by fr.ction and are more dan- 
serous than nitrateemixtures like the crackers before Court. In the 
vase Of such dangerous articles the Punjab Chief Ccurt have heid 
that no license urder the Mxplcsives Act is necded, I don't see 
why these harmless Chinese crackers admittedly containitg niire and other 

- -ingredients which are net so dangercus and which require ignition for 
exploding should be held to fall under the Explosives Act. Mr, Giles’ n 
evidence seems to show that the practice in Bemba) is to requirca license 
for such Chinese crackers. He w English crackers are prepared is described 
at pp. 104 to 108 of “The Complete Art of Fire-work Making”, by Thomas 
Kentish. From that descripticn I find that these CLinese crackers are 
quile a different article; such China crackers are imperted in large 
quautities from China and are everywhero used on Holidays like the 
Diwali, Shimga and Ganesh Chaturthi; and if the intention of the framers 
of the Explosives rules bad been to include them in the prohibilion, they 
would have, 1 think. degcriked them as Chinese creckers in tbe rulcs Ffo as 
to bring them under the prohibition. Until this is done, in view cf the 
considerations set forth in the Punjab ruling | think it would be unfair to 
the accused to prefer a charge against him under tho Exylcsives Act 
depending on what the practice in such matters in Bombay and mofussil 
is. Etis possible that the practice may be wrong. As ihe prosecution 
havo failed to show any ruling in favour of them, and asfrom the Punjab 
ruling a pima facie case has not been established against the accused to 
my satisfaction, I discharge the accused. 


The Government of Bombay appealed to the High Court. 


S$., S. Paikar, Government Pleader, for the Crown.—The 
crackers in the present case are explosives. ‘The evidence of 
the expert-witness examined in the case shows that they are 


explosives and he further states that they cannot be possessed 
O 
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in large quantities in Bombay without a licence, They create 
pyrotechnic effect, They are ‘fire-~works’ within the meaning 
of the term as defined in the Explesives Act, The Rules made 
under the Act shew that fire-works are explosives. 


Velinkar with F. B. Shingne, for the accused.—There are 
two sorts of crackeis in this case: (1) Lavanugi crackers and (2) 
big crackers, The latter variety is within the limits of the 
licence. Lavangi crackers are not explosives within the 
meaning of the term as defined in the Explosives Act: they 
have been, in the present case, called into question as they are 
said to create a pyrotechnic effect but they are in favour not 
because they create pyrotechnic effect but because they amuse 
the children by the sound they produce. They are, I submit, 


toy-things within the meaning of the Rules of 1914 under the 
“uxplosives Act. 


ScoTT C. J.—Ths is an appeal by the Government of 
Bombay against an order cf the First Class Magistrate of Bail- 
Hongal, who discharged the accused after investigation of a 
charge of possessing 230v lbs of crackers under the Indian Ix- 
plosives Act, whereas his license only entitled him to possess 
200 Ibs. The accused imported Chinese crackers of various 
kinds, and the 2300 lbs with which we are now concerned are 
entirely crackers spoken of in the evidence as /avangi-crackers 
or phatakas, that is to say, clove-shaped crackers. They are 
strings of very small sticks hardly longer than a clove, each of 
which, when ignited, emits a small report. The Governor- 
Genreral-in-Council has issued rules under the Explosives Act 
under s. 35 of which an explosive shall not be possessed except 
under andin accordance with the conditions of the license 
granted under the rules. It is provided however by rule 3 
that nothing in the rules shall apply to the possession of toy 
fireworks such as paper caps for toy pistols. The first 
question we have to determine is wh ther the clove-crackers in 
question are explosives. The definition of ‘explosives’ requires 
that they should be either for a practical explosive effect or be 
used to give a pyrotechnic effect. Therecan be no question, 
we think, that the crackers in question have no practical ex- 
plosive effect. They may, however, be fire-works intended to 
produce a pyrotechnic effect, if that term is used in its broadest 
possible sense, although the light produced from the explosion 
of one of these crackers is momentary. But assuming for the 


purpose of argument without deciding that they might be 
© 
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treated as fire-works falling within Rule =, clause 7, of the 
Statutory definition, we think that they should be treated as 
“toy fire-works” within the rule just mentioned, As such 
they will be exempt from rule 35 imposing the necessity of a 
license. We therefore think that the learned Magistrate came 
to the right conclusion. We may observe that there is no 
technical evidence whatever as to these fireworks, and the only 
knowledge of their effect which we have been able to obtain 
has been from the ignition of one of them in Court during the 
progress of the arguments, We dismiss the appeal. 
Appeal dismissed. 


oee ee — ~ 


ORIGINAL CIVIL. 


Re e e. 


Befure Ar, Justice Mache d, 


SEHAVAKSHA DINSHA DAVAR 
v, 
TYAB HAJI AYUB.* 


Civil Procedure Code (let V of 1908), See. 89, O. XXIL, +. 2, Soh. Fl- 


Swi—hepfercuee lo arbitration without intervention of Gemt =A ppi alien 
to tle aerard in Coust—Proe dure, 


During the pendency of a suit, the parties to it referred the matter: 
in dispute between them to arbitration without the intervention of the 
Court. Tho award having been delivered, the plaintiff applied to the 
Court, under O. XXII, vy, 3, to record the award and to pass a decree 
in accordance therewith. The defendant disputed the legality of the 
award on*the grounds (1) that the arbitrators bad execeded their 
jurisdiction and (2) that they had refused an opportunity to the defend. 
ant to call wilnesses s 

Held, that the plaintiff had adopted a wrong procedure in applying 
under O. XXII, 1.3; that ho was bound to apply to the Court unde, 
second Schedule to the Civil Procedure Code, and that on such an 
application the defendant was entitled to raise his objections and be 
heard upon them. 


Order XXIII, r. 3, only refers to the adjustments of suits wholly or 
in part by any lawful agreement or compromise. 

No application can be made to obtain a decree on an award except as 
provided for in s. 89 of the Civil Procedure Code. 

Under s. 89, the provisions of the second Schedule govern all 
arbitrations in a suit or otherwise except such arbitrations as are 
specially excluded. An arbitration between the partiesio a suit without 
an order of the Court has not been excluded and must, therefore, 
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under the provisions which deal wilh arbitration without the interven- 
tion of the Court. 

Motion for order under O. XXIII, r. 3. 

Suit to recover money due on a contract, 

The defendant agreed, on the 17th March 1915, to purchase 
from the plaintiff 7:8 bags of wheat flour at Rs. rr per bag. 
On the 22nd idem, the plaintiff delivered 486 bags under the 
contract, The price of those bags (Rs. 5353-9-6) not having 

' been paid by the defendant, the plaintiff sued to recover the 
same. 


It was contended by the defendant that the flour supplied 
was not of the agreed quality and was rotten ; and that ata 
survey held of the goods it was ascertained that the flour was 
not wheat flour but was flour made from jowari or bajri. 

Later on, the parties referred the matters in dispute to the 
arbitration of Motilal Davaram and Ramji Meghji, without 
the intervention of the Court. The arbitrators published their 
award ordering the defendant to pay to the plaintiff the sum 
of Rs. 4001-4-0 with interest. The award was then filed in 
Court. 

The plaintiff next took out a notice of motion for an order 
that the adjustment of the suit arrived at between the parties 
be recorded, and that a decree in accordance therewith be 
passed, 

The defendant disputed the legality of the award on the 
grounds: first, that the arbitrators had exceeded their jurisdic- 
tion; and, secondly, that they had refused an opportunity to 
him to call witnesses, 

The motion was heard. 


Jardine ( Advocate General ), for the plaintiff. 
Strangiman, for the defendant. 


MACLE9D J.—This is a motion taken out by the plaintiff 
for an order that the adjustment of the suit arrived at between 
the plaintiff and the defendant, as stated in the plaintiff's 
affidavait, should be recorded and that a decree in accordance 
therewith should be passed. 

The suit was filed on the rith of June r915, the plaintiff 
praying that the defendant might be ordered and decreed to 
pay to the plaintiff the sum of Rs, 5,353~9~—6 as the price of 
goods sold. On the zrst August 1915, the parties, without 
the interyention of the Court, agreed to refer the matters in 
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dispute between them concerning the contract referred to in ©, C. J. 
the plaint to the arbitration of Motilal Dayaram and Ramji 
eee 1916 
Meghji. The arbitrators made their award on the 28th of OT 
Octuber 1915. The award was filed on the roth of December. Suavaxsgua 


In my opinion,a wrong procedure has.been adopted. Order v. 
XXIII, T. 3, of the Civil Procedure Code of 1908 under which ee ae 
AYUB 


the application is made only refers to the adjustments of suits 
wholly or in part by any lawful agreement or compromise, Macleod J. 
No application can be made to obtain a decree on an award 9 ~~ 
except as provided for ins. 89 of the Code. That is entirely 

a new section. It runs as follows :— 


‘Save insofar as is otherwise provided hy the Indian Arbitration 
Act, 1899, or by any other law for the time kcing in ferce, all references to 
arbitration whether by an order ina suit or otherwise and all proceedings 
thereunder shall be governed hy; tho provisions contained in the Second 
Schedulo,” 

Ifit had been intended that a party might apply fora 
decree on an award under O. XXIN, r. 3, that Rule would » 
have been mentioned in s. 89 along with the provisions of the 
Second Schedule, 

It is suggested that O. XXII, r. 3, comes under the de- 
scription of ‘any other law for the time being in force’ but 
there is no reference in OQ. XXII, r. 3, to arbitration pro. 
ceedings. I am aware of the decision in Pragdas v. 
Girdharda ©), but..since the Civil Procedure Code of 1908 
came into force, | do not think that decision can be any long- 
er binding-on me. It seems that the opinion formerly held 
good as stated by Farran C. J. in Ghellabhai v. Nandubai(?) 
that there was no section of the Civil Procedure* Code of 1882 
which specially enabled a Court to take cognizance of a sub- 
mission to arbitration of a matter in issue in a suit made pending 
the suit other than a submission thrcugh the Court, or of an 
award made-upon such a submission,-and that such a submission 
and award could only be taken cognizance of in the same suit as 
an adjustment under s, 375 of the Civil Procedure Code of 1882 
now represented by O. XxI1I, r. 3. However that may be, it 
seems clear that under s. 89 the provisions of the Second 
Schedule govern all arbitrations in a suit or otherwise except 
such arbitrations as are specially excluded. An arbitration 
between the parties to a suit without an order of the Court 


(1) (1901) E L. R. 26 Bom 76; 3 (2)(1896) I. L, R. 21 Bom. 335, 342, 
Bom. G, R. 431. ; 
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0O. C, J. has not been excluded and must tifrefore come under the 
1916 provisions which deal with arbitration without the intervention 


w ot the Court. Ido not sce myself why the words “ without 
Smavaxsira the intervention of the Court” should not refer to cases where 
v the agreement of reference is made out of Court although the 


TYAB Han 


renee parties Lo the agreement are alieady parties to a suit, and in 


my opinion s, 8g is how conclusive on the question. 

It seems obvious that if an application for a decree on an 
award could be made under O. XXII, r. 3,48 soon as it 
has been proved to the Court that there has been an agree- 
ment to refer and an award, the Court would be bound to 
order the award to be recordedas an agrceinent or compromise, 
and would be bound to pass a‘ decree in accordance therewith, 
excluding all the provisions of the Second Schedule relating 
to the powers of the Court when an application is- made for 
a decree on an award. Paragraph 20 a d the following para- 
graphs of ‘thé Second Schedule refer to arbitration without the 
intervention of the Court, and under paragraph 21 where the 
Court is satisfied that the matter has been referred to arbitration 
and that an award has becn made thereon, and where no 
ground such as is mentioned or referred to in paragraph 14 or 
paragraph 15 is provod, the Court shall order the award - 
to be filed and shall proceed to pronounce judgment 
according to the award, Paragraph 14 gives the Courts 
power to remit the award under certain circumstances to the 
arbitrator, Paragraph 15 gives the Courts power on certain 
grounds to sel aside an award Therefore, in my opinion, 
e there is no other law at present in force except the Indian 
Arbitration Act of 199 and a party applying to the Court for a 
decree on an award is bound, if the case does hot come within 
that Act, to apply to the Court under the Second Schedule. 

The defendant now disputes the legality of the award on 
two grounds:—first, that the arbitrators exceeded their 
jurisdiction and decided something which was not within 
their power to decide, and, secondly, that they refused an 
opportunity to the defendant to call witnesses or that after 
they had given him to understand that they would adjourn 
the matter to enable him to cal! evidence, they published their 
award without giving him any such opportunity. I think 
the defendant is entitled to raise those objections and be heard 
upon them. Therefore, the application by consent is now to.be 
treated as an application under paragraph +21 of- the Second 


= 


Jdlacleod J. 
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Schedule and can le set down for hearing on piaecipe iu order O. ©. J. 
to decide those questions, Costs to be cosisintheapplication, +016 


Order accordingly. nw 
Attorneys ior plaintiffs: Vachha & Co. B 
Attorneys for defendant: Mulla & Mulla as 


APPELLATE CIVIL. 


Before Str Basil Scott, At, Chief Justice, und di, Justice Heaton 


SAYAD AMLN SAHEB ae 
v, vy 
SHEIKH MASLEUDIN, February 28. 


_Bombuy C'ourtor Wards Act (Bom, Act J of 1905), Sees. 33, 32- Gutt uyuinst a 
Government waid as trustee of a publie tiust—Tiuclee found lable in o 
sum of money—'' Surt relating to the property of the ward’ —Notice of 
suil to guardian of the ward- Guardian not nanad in ihe suit- Dirc- 
gulaiiiy of preecdurc. 


A suit was brought under the provisions ot s. 92 of the Civil Procedure 
Code, against the defendauts as trustees of a Mahomedan religious 
_institution, to recover trust- moneys from them. Deføndart No.1 
was a Governwont we tute was in charge of the Talukdari 
Settlement Offic abay | Court of Wards Act. No notice, 
as required by s. 37 ct, waa given; nor was the Talukdari 
Settlement Officer named asa guar dian of defendant No.1. A decree 
was passed in the suit against defendant No.1 for Rs, 6,oco, On appeal, 
it was contended that the suit was bad for want of notice under S. 31; 
and for omission to name the guardian under s, 32 :-— 

Held, (1) that s, 31 bad no application, for the suit was merely one 
relating to the property of a religious institution, and not to the pro- 
porty of defendant No.:; 

(2) that s. 32 did not provide that if the Court of Wards was not 
named as puardian from the commencement of the suit, the suit was 
bad ; 

(3) that the omission to name the guardian in no way affected tho 
merits of the case; and might betreated as amere defect or irregu- 
larity in procedure, 







SAYAD Amin Saheb and others sued to have a scheme 
formulated for the administration of certain Wakf property, 
in possession of Sheikh Masleuddin and others, under s. 92 
o .the Civil Procedure Code. 


* Firs! Apel No. 50 of 1915, Kennedy, District Judge of Ahmeda- 
from the decision cf B, C. bad, in Suit No, $4 of 1910, 


> 
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Sheikh Masleuddin (defendant No.1) was a Government 
ward and his property was in charge of the Talukdari Settle- 
ment Officer asa Court of Wards under the Bombay Court of 


Sayap Amin Wards Act, 19u8. No notice of suit, as required by s. 31 


SAHEB 


J, 
SHEIKH 
MASLEUDIN 


of the Act, was given to that officer; nor was he named asa 
guardian, as required by s. 32. 

The suit proceeded against defendant No.1; and the 
Court ordered a scheme to be framed for the management of 
the Wakf property. Two of the trustees (defendants Nos, 2 
and 4) were retained; and Mr. Kadri, the Subordinate Judge, 
was associated with them as anew trustee. A decree was 
passed against defendant No. 1 for Rs. 6000, which was 
ascertained to be the value of the trust property in his hands. 

The plaintiffs appealed to the High Court. 

. The Talukdari Settlement Officer was added as a party 
respondent as a guardian of the defendant No.1. He filed 
cross-objections contending (1) that the Court of Wards not 
having been appointed as guardian ad litem to represent 
defendant No. 1 inthe suit, the decree in the suit was a nullity; 
and (2) that no notice having been given to the Court of Wards 
-as required by s. 31, the decree wasa nullity. These cross-objec- 
tions were valued at Rs, 130 for Court-fee purposes. 





G., N. Thakor, for the Daa d 
N. K Mehta, for respondent No 
G., K. Parekh, for respondent No. 2. 


N. K. Mehia, in support of cross-objections on behalf of 
the Court of Wards as next-friend of respondent No. 1.-—We 
say that the decree is bad at least so far as defendant No. 1 is 
concerned, (1) because though he has been a “ Government 
Ward” within the meaning of s. 2 (a) of the Court of Wards 
Act (Bom. Act I of 1905), the Court of Wards having had 
the superintendence of his property under the Act, since, 
before the institution of the suit, no notice as to the institution 
of the suit as required by s 31 of the Act was given to the 
Court of Wards; and (2) because the suit was brought directly 
against defendant 1, and the Court of Wards was not named 
as his next-friend as required by s. 32 of the Act. 

Section 31 says that no suit relating to the person or pro- 
perty of any Government Ward shall be brought...until 
after expiration of two months after notice in writing, etc, 


We say that all suits either relate to the person or pro- 
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perty. ‘Relating to person or property’ means relating to A. G, J. 
personal rights or real rights; and so in every suit against a 1946 
Government Ward, tle section requires notice to be given in mes 
writing to the Court of Wards: see Venhkatachclapathy Vv. STi Sitan Aum 
Rajah B. S. V. Siva Row Naidu banaduri), which was Sanap 
decided under a corresponding provision under Madras Act I $ i 

of 1902, s. 40 Prot 

As for point 2, we say that the.Court of Wards‘ought to — n 
have been named in the suit as the next-friend of defendant 1 
under s. 32, and that thathaving not been done, the de 
against him is bad. 

The Court of Wards is given the ‘superintendence of the 
property by the Act not only-for the- benefit of. the .ward 
but for the benefit of his family as well as for -the liquidation 
of his debts aud hence the necessity of requiring.a Government 
ward to be represented by the Court of Wards. 

There has been no decision of our High,Court under the Act 
on this point. But under the corresponding section of an ana- 
logous Act (s. 205 of Act XIX of 1873, N W. P. Act) it = 
has been held that a decree passed in similar circumstances is 
bad as against the ward: Seo Dial Chaubey v. The Collector 
of Gorakhpur. There the objection was taken in second 

appéaland allowed: Muazzam Ali Shah v. Chunni Lal (3; ; 
S. 49, Act III of 1889, U. P. Code. 

Further it has been held that the provisions of s. 443 corre- 
sponding to O. XXXII r. 3, Civil Procedure Code, as to the 
appointment ofa guardian ad litem are imperative and where 
these provisions are not substantially complied with, the minor 
is not properly represented and any decree passed against him 
is a nullity: Hanuman Prasad v. Muhammad Ishag\4), 


G., N. Thakor, tor the appellants.——The Talukdari Settlement 
Officer as Court of Wards has no locus standi in appeal. The 
only person who can file cross-objections is a person who was 
a party to the suit, 

This is not a suit relating to person or property of tae ward, 
Defendant 1 is sued in the capacity of a trustee not in respect 
ofhis property but in respect- of the trust property of the 
institution under s. gt of the Civil Procedure Code. Defendant 
had mixed up the funds belonging to the trust with ‘that 
of his own. They do not thereby cease to be the property of 
the institution. 


G) (1912) ia L. R. 37 Mad 23a, a) 2911) 1 L, R. 33 AN, 7%. 
(2) 883; J, L., B.S AIl 264, .4) 2905) 1 L. R 28 Al 


s 
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A. U. J. The mere fact that the decree may eventually be executed 
against the person ofa party would not make the suit as one 
relating to his person. 
ree Coa Suits relating to persons are suits relating to marriage, adop- 
Sang tOn, custody, etc., of the ward: Sharifa v. AfunekhanQ? ; 
v. Venkatachelapathy v. Sri Rajah B. S. V. Siva Row Naidu 
ee Bahadur; Rajessuree Debia v. Jogendro Nath Roy(3), Bengal 
SABLEUDIS Code ( Act IX of 1879); North Western Provinces Act (XIX 
of 1873 ) s. 5, referred to. 

As regards s, 32 of the Act, it does not lay down any 
consequences of the provision not having been strictly followed 
and it does not follow that the decree isa nullity. Even in 
the case-of a minor such defects have been treated as merely 
irregularities: Afussammat Bibi Walian v. Banke Behari 
Pershad Singh(4); Lari Saran Moitra v. Bhubaneswari 
Debi and Natesayyan v. Narasimmayyar (6), i 

The case of Seo Dial Chaubey v. The Collcctor of Gorakh- 
pur ‘7)can be distinguished since there under the Act, the 
words were*that the Court of Wards must be sued and not the 


1916 
vey 


ward. 
In the, case of Muazzam Ali Shah x. Chunni Lal (®\, there 
> is-nothing to show that the relief could be claimed in appeal. —— 


[Scort C. J. referred to Rup Chand v. Dasodha 9) .| 


G. K, Parekh, for respondent No, 2 supported Mr, 
Thakor. 


N. K. Mehta, in reply.—In respect of the point as to 
whether it is open to the other side to raise the point as tothe 
adequacy of Court-fees paid where no objections were raised 
by the Taxing Officer: Court-fees Act, s. 5; Ranga Pai v, 
Babao) and Kasturi Chetti v. Deputy Collector, Bellary, (4) 
referred to. 


Scott C. J.—The plaintiffs who are the present appellants 
instituted a suit under s. 92 of the Code of Civil Procedure 
for the administration and management of certain religious 
Wakf property. The learned District Judge after an investiga- 
tion found certain of the trustees liable for certain sums. 


a)i. L R. 25 Bom. $74; (43,2890) L L, R. 13 Mad. 489. 
e Bom. L. R, 147, (7)(1083) E L. R.S AlL 264 

(2) 1912) 1. L. R, 37 Mad. 283. 8) Y1) L 1. R.3383 AU. 793, 

(3} (1875) 238 W. R. 278. (9) (2907) L L. R. co ALL 5S. 

(4) (1908) L. R, 39 1. A. r2, (20) (1897) 1, L R, 20 Mad, 395, 
5 Bom, L R. 872, (1)0b95) L. L, R. 2: Mad. 269, 


(5) (1888) L. R.15 I Al 195, 
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The 4th trustee was found liable only in respect of certain A. ©. J. 
costs, but he was not found to be a defaulting trustee. In 4916 
providing for the appointment of new trustees, the learned ops 
District Judge has included the 4th defendant as one of the Sayap Awtu 
trustees. That is substantially the ground of the plaintiffs’ BARER 

- appeal to this Court, but it does not appear to us that there is R 
any such blame attaching to the qth defendant upon the finding MM ys,rupty 
of the lower Court as should induce us to hold that he is nota oE 
fit ard proper person to be a trustee uncer the new scheme, -umee 
The appeal, therefore, must be dismissed. 

That, however, is not the only question which we have to 
determine now for it appears upon certain information brought 
to our notice by Mr. Mehta, who appears under instructions 
from the Talukdari Settlement Officer as the Court of Wards 
in charge of the superintendence of the proper ty of the rst 
defendant, that that defendant has now, and since 1909, been a 
Government ward under the Court of Wards, and was so at the es 
date of the institution of this suit on the zoth of December ‘ 
1910, and although there was a full hearing of charges against 
the ist defendant as a defaulting trustee in the Court of the 
District Judge, the Government Officer acting as the Court of 
- Wards wishes to est«blish that by reason of defects in proce- 
dure provided by the Court of Wards Act (] of 1905), the whole 
proceedings so far asthe ist defendant is concerned are a 
nullity, including the decree for restoration of Rs. 6coo found 
to be in his po-session as a trustee liable to refund. The point 
has been brought to the notice of the Court in the form of 
cross-objections, as the Court of Wards was added as a party 
respondent by cx parte order. It has been contended on 
behalf of the appellants that the cross-objections are not 
properly stamped. We think that this contentious argument 
is well-founded. 

They must be stamped upon that footing as on an appeal 
relating to the sum of Rs. 6000 decreed against the rst defend- 
ant. We have no information as to the manner in which the 
ist defendant became a Government ward under the Court of 
Wards Act; whether he is a person declared by the District 
Court after application and inquiry to be inca.able of managing, 
or unfitted to manage his own property, on account of 
physical or mental defect or infirmity, or such habits as cause, 
or are likely to cause, injury to his property or to the well-being 
of inferior holters under s. 5 of the Act; or whether he isa 
land-holder who has applied in writing to the Governor in 
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Council under s. 9 of the Act, to havethe property placed under 
the superintendence of the Court of Wards. In the absence of 
any evidence of a declaration by the District Court under s. 5, 
it would probably be safe to assume that he has made the 
application under s. 9. The point, however, is not very 
material. The rst defendant was sued with the other trustees 
ofa Mahomedan rehgious institution, and has been found to 
have been in possession of the trust funds for a long series of 
years. Being found to be responsible for a suin of upwards 
of Rs, 6000 which has come to his hands a decree has been 
passed against him. That decree was passed in a suit under 
s. 92-of the Civil Procedure Code properly instituted in relation 
to a public charitable or religious trust. 

It is argued, however, on behalf of the Court of Wards that 
the suit is within the meaning of s. 31 of the Court of Wards 
Act, a suit “ relating to the person or property of a Government 
ward,” and therefore, is one which cannot be brought in any 
civil Court until the expiration of two months after the 
statutory notice in writing prescribed by the section, which 
notice has not been given. 

Now this suit as instituted is merely a suit relating to the 
property ofa religious institution, and not to the property of 
the ist defendant, and the. argument of the Court of Wards 
could only be sustainable, if it is permissible to regard the 
possible consequences of a suit in deciding the nature of the suit. 
The consequence of any suit against any defendant may be 
that there will be a decree against him, if not for money, at all 
events for costs, wid asa consequence of such a decree, an 
application may be made for the arrest of the defendant in 
execution, and therefore, it may in that manner affect his 
person, Similarly an application may be made to satisfy the 
decretal costs,by issuing execution against his property, and in 
that manner any decree may affect his property. But the 
words of the section are not “affecting the person or property 
of the Government ward,” but “relating to the person or 
property.” Those words appear to us to bring within the 
scope of that section a designedly limited class of suits. It 
would have been easier for the Legislature, if the contention of 
the Court of Wards was correct, to say “no suit shall be 
brought.” That, however, is not the expression adopted. It 
must be not even any suit which may affect the person or 
property of the ward, but a suit relating to the person or 
property of the ward, and prima facie it must be a suit of 


w 


~ 


VOL. XVII. | THE BOMBAY LAW REPORTER. 569 


which the nature is apparent as soon asthe suit is framed, a A. C. d. 
suit to be judged by its intention and not by its possible con- 1916 
sequences. It is easy to satisfy the words of the section ——~ 
° without holding that they embrace any suit of any kind what- Sayap Asin 
ever, A suit relating to the person of a Government ward ers 
might be a suit suchas is referred to in Sharia v. (unekhan (1). Srann 
for the custody of the person of the ward, or a sit relating to MasLEupin 
the marriage of the ward, or even a suit relating to the adop- Scott 0, J 
tion of the ward. Similarly a suit relating to the property of = —— ” 
the ward may reasonably be held to be a suit relating to pro- 
perty which is really the property of the ward, and not the 
property of some other mstitution. 
Not only is this suit, however, a suit relating to the property 
of an institution in which the ward is concerned only asa 
trustee, but the decree itself when properly regarded isa 
decree for restoration of the property of that institution to the 
persons responsib’e for its management under the new scheme. 
The defaulting trustee is assumed to have the property which 
was placed in his charge still in his possession. It is on that 
footing that heis held liable for it. It is not, therefore, a 
-_decree directly aftecting at all events the property of the ward. 
For these. reasons we think that the suit is not bad on the 
ground that the statutory notice provided fer by s. 31 has 
not been given. 
Then it is argued that it is bad at all events under s, 32 
which provides that subject to the second paragraph of s. 440 
of the Civil Procedure Code, which is not material for this 
judgment, in every suit brought by or against a Government 
ward, the manager of the Government ward’s property, or, 
where there is no manager, the Court of Wards having the 
superintendence of the Government ward’s property, shall be 
named as the next-friend or guardian for the suit, as the case 
may be. But the section does not say thatif the Court of 
Wards is not named as guardian from the commencement of a 
suit, the suit is bad. If it is not im every case a fatal 
objection toa suit against a minor that a guardian has not 
been named as provided by statute, then it is obvious that in 
certain circumstances the omission to name sucha guardian 
during some part of the proceedings may be only a defect or 
irregularity in proceedings not affecting the merits of the case 
or the jurisdiction of the Court such as is contemplated by s. 152 
of the Civil Procedure Code. In that case there would be no 


(1) (1901) I. L. R, 25 Bom, 574; 3 Bom. .R.167%0 
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A. C. J. reason to reverse or substantially wary the decree or remand 
1916 the case. Jn our judgment the omission in the present case in 
~~ no way affects the merits of the case, and itis not suggested 

Sarap Amin that the Court of Wards has any objection on the merits to 
SAHEB the decree which has been passed. ‘he conclusion that the 
oo omission. such as we have in this case, may be treated as a 

Masivuptn mere defect or irregularity in procedure Vis supporter by a 

ee: reference to the judgments in two cases mentioned in argument, 
eis one Rup Chand v. Dasodha, and the other Mussammat Bibi 
Walian v, Banke Behari Pirshad Singhi), a decision of the 

Privy Council. In both those cases the provisions of s. 443 of 

the Civil Procedure Code had not been complied with, as 

they should have been, but under the circumstances it was 

held that the non-compliance did vot vitiate the proceedings. 

Every case, therefore, may be judged upon its own facts to 

see whether the omission has affected the merits or not, In 

the present case we think that the provisions of the section 

will be sufficiently complied with for the purposes of justice 

if notice is given to the Court of Wards that it will be added 

to the record as guardian ad /itcm of the ist defendant as from 


the date of this judgment, and the proceedings will be—~~_ 


amended accordingly. Any-further notices which have to be 
given will be given in the first instance to the Court of Wards 
asthe guardian of the ist defendant. We donot think that 
the plaintiffs should be punished in this case by an award 
against them of costs, and under the circumstances we will 
allow them their cosls. Respondents y and 2 must pay their 
own costs, and respondent No.1 must pay full Court-fee 
on the ground that he is seeking tọ set aside the decree for 
Rs. 6000, 


Order accordingly. 


(0908) u R30 LA. 137; 5 Bom, L R, 872- 
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Before llr, Justice Batehelor and Air. Justice Shah, 


PANDURANG LAXMAN OUPHADE 
V 


GOVINDA DADA UPHADE. 


Cire! Procedure Code (Act F of 1908), O. AAL. r. 89— Derrce— Sale e erect 
tion—dudgmentelebto: selling the poptriy afte: euction sale— Application 
hy judy ment-debtor to set aside ovetion sale. f 


A judginent-debtor. whose property has beon sold at a Court-sale, 
has a rivht to apply to the Court to have the sale set aside, as a person 
owning tbe property sold in execution cf the deeree within the meaning 
of r. 89 of O. XXi of tho Civil Lroeedure Code of 1908, although he 
has transferred or altempied to lrausfer bis interest in the property 
to a third party after the Courl-sale. 


PROCEEDINGS In execution. 

One Manormal held a decree against Govinda, in exccution 
of which he had the latter’s property sold ata Court-sale for 
Rs, 166. Atthe Couit-sale the property was purchased by 
Paudurang, l 

Subsequent to the Court-sale, Govinda privately sold the 
same property to one Gangaram (a stranger) for Rs, 500, 

Govinda next applied to the Court, under O, XX1, r, 89, to 
have the-Court-sale set aside. 

The Subordinate Judge dismissed the application holding 
that the judgment-debtor was not entitled to apply, on the 
following grounds :— 

Tholawis tebe foundinor. Sof O, XX lof the Civil Procedure Code. Under 
it the person entitled to apply must be owning the properly on the date of 
the application or must be a person who acquired title before the sale. 
The applicant did not own the property on the date of this application, 
His interest was sold in execution before the date of this application The 
person entitled to apply is Gangaram, the private ver dee of the applicant, 
who bought the property after the date at the Court-sale and before the 
date of this application, When the applicant saw this, he fell upon the 
usual ploa that the deed of rale in Gangaram’s name was a mortgage in 
reality so as to show that he did not corse to be an owner and he and 
Gangaram colluded tn making out that case. Bult the papers on record and 
the evidence on recordand the probabilities of the ease load mc to infor 
that it was not so. The applicant and Gangaram both stated that there 
was an agreement (Chit) in writing to show the real nature of Gangaram’s 

+ Civil Extraordinary Applica- ing the order passed by CoL 
tion No. 337 of 1915, against an Dhcknue, Subordinate Judge of 
order passed by F. Ix. Boyd, Pimpaigaon, in Darkhast No. 23 of 
District judge of Nasik, im Miscella- 1914. 
neous Appeal No. & of 1415, rovers 
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sale-deed when I asked the applicant to produce it, the usual answer came 
that it was missing. I am not inclined to believe the applicant and 
Gangaram when they speak of the intention to create a mortgage and not a 
sale, That the decree holder consents to sot aside the sale is immaterial, 
The wuction purchaser does not consent. In this case, the auction purchaser 
is one of the prior morigugees of the land sold. Icannot deprive him of 
what be purchased. It is Just the same to the decree-holder if he were or 
were not to consent to set aside the sale for he would get his full monoy in 
either case. fo one sense, he is interested in setting aside the sale for he 
has yet to recover his money from the same peg i The applicant is, 
therefore, not entitled to apply. He had at first passed a registered 


‘mortgage-deed to Gangaram and after a few days he passed a regular sale- 


deed. Probably the intention was to sell out-and-out. Lt was only for the 
object of supporting this application, that the plea is being made out that 
Gangaram is a mortgagee. 

On appeal, the District Judge held that the judgment-debtor 
was entitled to make the application, He, therefore, reversed 
the order, on the following grounds :— 


The lower Court has held that applicant was not owner of the property 
on the date of his application (1) because the auction sale had taken place 
and (2) because of his sale or mortgage —whichever it be—-to Gangaram ; 
relying on O. XXI, r 89. “Owner” of the property, in tbis and other Rules 
of course means the person owning at the daie of, and prior to, the sale, 
"t'o hold that the sale instantly extinguishes owuership would entirely 
defeat r. 89 and other Rules iz pari materia. Horc, for example, on thi, 
interpretation, no one could apply under r. 89 at all: applicant having 
ceased to own and Gangaram having no title acquired before the sale—an 


absurdity. , , 
The auction purchaser applied to the High Court under its 


extraordinary civil jurisdiction. 
The application was first heard on the r4th March 1916, by 
Shah J. alone, when the following judgment was delivered. 


SHAH J.—This application arises out of a petition made by 
the original judgment-debtor under r. 89 of O XXI of the Civil 
Procedure Code. There wasasale of the judgment-debtor’s 
property, and Pandurang, who was opponent No. 2 in the 
Court below and who is the petitioner before this Court, 
purchased the property at the Court-sale. Subsequent to this 
sale the judgment-debtor privately transferred his interest in 
the property toa third person, and thereafter made an ap- 
plication under r. 89 of O. XXI. 

The first Court dismissed the application on the ground 
that he håd no right under the rule to make such an applica- 
tion. The appellate Court took a different view and allowed 


the application. 


a 
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The question that has been raised in the present application A.C. J. 
ayainst the order of the District Court is, whether the judg- 1916 
ment-debtor under these circumstances has any locus standi wO~ 
to make an application underr. 89 to have the sale set aside. PANDURANG 
On behalf of the applicant, reliance is placed upon Jshar Das v. 

v. Asaf Ali Khan) and Subbarayudu v. Lakshminara- GOVINDA 
samma. (2) These decisions, no doubt, support the applicant’s Skah J. 
contention. On the other side on behalf ofthe judgment- ~~ 
debtor it is urged that these «decisions do not interpret the 

rule in question correctly and that despite the subsequent sale 

by the judgment-debtor toa third person, he still owns/the 
property sold within the meaning of the rule, and has the right 

to make an application contemplated by that rule. The 

question is important and difficult; and, having regard to 

the order which I am about to make, I do not consider it 
necessary to express any definite opinion at present. It seems 

to me that these decisions require to be carefully considered 

and there is much to be said for the opposite view insisted 

upon by Mr. Koyajee. 

I think it will be fair to the parties to direct that this ap- 
plication be referred to a Division Courtin view of the decisions 
which I have already referred to, and which, as at present in- 
clined, I am not prepared to follow. 

I order accordingly. 


Accordingly, the application was heard by Batchelor and 
Shah JJ. 


W. J. Nimbkar, for the applicant.—We submit that the 
application of the judgment-debtor made under r. 89 of O. XXI 
ought to be dismissed. Rule 89 of O. XXI and s. 310A 
introduced in the Code of Civil Procedure by Act V of 1894 
are meant for the benefit of the judgment-debtor. Should a 
judgment-debtor voluntarily sell his property, after it was sold 
in a Court auction, he forfeits the special indulgence or loses the 
last chance, provided by the Act, of saving the property for 
himself. Ifan application can aż all be made in this case under 
the rule and if the rule is correctly interpreted by the Madras 
High Court in Lakshmi Ammal v. Sankaran Nair (8), it is 
the subsequent purchaser who can possibly apply but the 
judgment-debtor who has by his own act divested himself 
of all his interest in the property can never apply. We rely 
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(a) (1911) I, L. RB. 34 All, 186. (3) (1913) 24 M, L. J. 205. 
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on /sha’ Das v, Asaf Ali Khan) followedin Subdaravudu v. 
Lakshminarasammea(?), g 


The present Code has made an alteration in s. 310o A, and 
now only a person owning the property or holding an interest 
prior to the auction sale can tehe advantage ofr. 89 of O. XXI. 
The judgment-debtor having transferred his rights could not 
apply. 


K. V. Koyajec, tov the opponent. The present Code makes 
no change except with regaid to the position ofa purchaser 
acquiring title betore the auction sale, in respect of which 
there was a conflict of decisions: see Ramchandra v, 
Rakhmabai\3); Aédul Rahaman v, Matiyar Rahaman'4), and 
Srinivasa Ayyangar xv. clyvathorat Pillai). The words 
“owning such property” in the new Code have the same 
meaning as the words “ whose immoveuble properly has been: 
sold” in the old Code. The applicant under r. 89 need not 
own the property or hold an interest at the date of the appli- 
cation; what is required is that he should do so at the date -of 
the auction salo. Vesides, the judgment-debtor could not 
lcgally transter lis interest owing to the prohibition imposed 
by s. 64 of the Civil Procedure Code or s. 52 of the Transfer of | 
Property Act. Fhe principles laid down inthe case~of” 
Maganlal v. Doshi Muljit: must exactly govern the presérit 
Case, -7 

Lhe cases of /shar Das v, dsaf Ali Khant and Subbara- 
yudu v. Lakshminarasamma '™) are not correctly decided and 
the above arguments wero not consicered therein. Those 
cases proceed upon diffvient and contrary views. The 
judgment-debtor has both an interest in the property and an 
advantage in getting the auction sale set aside, although he 
might have entered into a transaction with a third person to 
transfer the property. 


Vimbkar, in reply, reters to dfulchand Dugadu v. Govind 
Gopal (9), 


BATCHELOR J.-— the question raised in this application is 
one of some difficulty and arises under O. Xx1, r. 89 of the 


“ ON ee ae 


a) (91) ET L. R. 34 Ail 185, (6) (1901) E. L. R, 25 Bom. 631 ; 


(2) (1913) I. L. k. 38 Mad. 775. 3 Bom. L. R. 255, 
(3) (1893) L L. R. 23 Bom. 450. (7) (9922) E. L, R. 34 All. 186, 
(4) (1902) I, L.R 30 Cal. 425. (8) (1913) I. L R. 28 Mad. 775. 


(5) (0897) L L. R, 21 Mad, 410. (9) 41°03) L L, R. 30 Bom, 575, 
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present Code. The circumstances under which it arises are 
these :—In execution of a decree the judgment-debtor’s 
property was sold by auction and was purchased by the 





575 
A.G. J, 
1916 


ata aa 


present applicant for a suim of Rs. 166 Thereafter, and before PanpuRaxe 


the auction sale was confirmed, the judgment-debtor for a sum 
of Rs. 500 privately sold the property to one Gangaram, a 
stranger. Then within thirty days of the auction sale the 
judgmert-debtor applied under O, xxJ, 1. 89 to setaside the 
sale. The trial Court dismissed his application, but the 
District Court has allowed it, and from the District Court's 
order this application is brought by the auction purchaser. . 

The question is, whether it is open to the judgment-debtor 
to make this application under O. xxi, r. 89 after he has by 
private sale transiened or attemptcd*to transfer the property 
to a third party, such private saie being made after the sale 
by auction. Under QO, XXI, y. 89 an application such as this 
can be made by any person either owning the property or 
holding an interest therein by virtue of a title acquired before 
the Court se. it is not pretended that the judgment-debtor 
can come in as a person holding an interest acquired before 
the Court sale, but it is claimed that he can apply as being in 
the eye of the law the person owning this property. Now the 
words which $ have quoted from r. 89 differ from the words 
in which in the Céde of 1882 the corresponding enactment was 
phrased. For there under s. 310A of the Act, a section which 
was Introduced by the amending Act (V of 1894), such an appli- 
cation as this could be made by “ any person whose immoveable 
property has been sold under this Chapter.” No doubt at 
first sight it would appear that the generality of the words of 
s. 310A has been cut down and restricted by the phraseology 
of the presenlr. 89. But it appears to me that the alteration 
of language effected by the present rule is sufficiently explain- 
ed by reference to the conflict which there previously was as 
to the position of a purchaser acquiring title before the auction 
sale, In Srinivasa Ayyangar v, Ayyatherai Pillai (), for 
instance, it was held that such a purchaser could apply, 
whereas the contrary view was adopted in Ramchandra x, 
Rakhmabai (3. I think, therefore, that the change brought 
about by r. 89 may be understood as embodying the desire of 
the Legislature to make it clear that a purchaser acquiring 
title before the auction sale was competent to apply under 
this provision of the law. 


Q) (897) 1, LR 21 Mad. 416. (2) (398) 1 LR. 23 Bom, 450. 
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So far, therefore, there would appear to be no 
reason for doubting the correctness of the District 
Judge’s view. But the applicant has relied upon 
the decisions in [shar Das v. Asaf Ali Khant) and 
Sabbarayudu v. Lakshminarasamma (2) which are undoubt. 
edly in favour of that construction of r. 89 for which he 
-contends. I need not discuss the Madras decision in detail 
because the stronger case in the applicant’s favour is admittedly 
the Allahabad ruling. It is enough to say, with respect, that I 
am not able to adopt the view that it is open to the subsequent 
purchaser to apply under this Rule, for, as it seems to me, he 
is excluded by the terms of the Rule, The decision in the 
Allahabad High Court followed upon the argument that r. 89 
gave judgment-debtors a la8t chance of saving the property for 
.themselves and that it was no part of the Legislature’s 
intention that the property should be saved for persons to 
whom it might be privately sold after the auction sale had 
taken place. While fully conscious of the weight due to this 
argument both on its own merits and by reason of its 
acceptance by the learned Judges of the Allahabad Court, I 
cannot but think with very sincere respect that there is anaiei 
aspect of the question which also must be regardg 
I understand these provisions of the law, their 
merely or not specifically to preserve the imn 
in the hands of the judgment-debtor, but to 
may be possible, that immoveable proper 
Court-sales be sold at inadequate prices. 
portant consideration, then it follows t 
this it is no answer to the judgment-debt 
his application be granted, the immove 
be lost to him. The reply would be th 
moveable property is now inevitabl@ 
be realizing the intentions of the Le 
these provisions so as to ensure 
falling upon the judgment-debtor bg 
myself I can see no serious difficulty 
poses of the rule the judgment-debt 
present applicant is still the owner of 
law, the auction sale being still uncon 
I think, be held either by him or } 
and in my view it clearly does not 
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vendee, because he has not acquired any title nor can he A. 0. J. 
acquire any title until the auction sale has been set aside. 494g 
The case does not, I think, essentially differ from the =w 
case where there is nothing between the judgment- PANDURANG 
debtor and the third party except an agreement that g “i 
the third party will purchase at a higher value if the ig 
judgment-debtor can succeed in getting the auction sale set Batchelor J. 
aside, and in that case it appears to me clear that the judg- ~ 
ment-debtor would be entitled to come in under r., 19. I do 
not think that he isin any materially worse position because 
there has passed between him and the stranger a conveyance 
which confessedly is not and cannot be operative inasmuch as 
the auction sale is still subsisting. 

On these grounds I am of opinion that the view taken by 
the District Court is right, and I would discharge the rule with 
costs, 


SHAH J —After hearing the arguments again in this case, I 
am of opinion that the judgment-debtor has a right to apply 
to have the sale set aside asa person owning the property 
sold in execution of the decree within the meaning of r. 89, 
O. XxI, in spite of the fact that he has transferred his interest in 
the property after the Court-sale, The transfer by him after 
the auction-sale J is, in my opinion, inoperative so long as the> 
sale subsists, and‘it could take effect only if the sale is set 
aside on an application under r, 89. 

Having regard to the object and scope of this rule, it seems 
to me that the judgment-debtor must be deemed to own the 
property for the purposes of the rule. There is no 
reason to suppose that the object of the rule is to save the 
immoveable property only for the benefit of the judgment- 
debtor, But it seems to me that it is within the scope of the 
rule to enable the judgment-debor, if possible, to prevent the 
sale of his property by the Court for an inadequate price. One 
of the ways in which the judgment-debtor could secure this 
result would be that he might procure a purchaser for a higher 
price and thereby enable himself to deposit the necessary 
amount as required by the rule. He might either agree to 
sell or sell the property to a third person subject of course to 
the condition that the Court-sale is set aside. This very case 
affords an apt illustration of the manner, in which the judg- 
ment-debtor may be able to take advantage of this rule. The 
property in question is sold to the auction purchaser for 
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A. ©. J. Rs. 166, whereas the judgment-debtor would be able to realize 
1916 Rs. 500 for the same property by a private sale. Even though 
w- the judgment-debtor would not be able to retain the immove- 

Panpura @ able property if the sale were set aside, it is clear that the 

v. setting aside of the sale would be highly beneficial to him 

Govinns under such circumstances. It cannot and ought not to make 

Shah J. any difference in the result whether he merely agrees to sell 

aa or actually sells the property subject to the auction-sale being 
set aside, 

I do not see any reason to hold that the rule refers to 
the ownership or interest as existing at the date of the 
application. It seems to me that a person owning the property 
ór holding an interest therein by virtue of a title acquired 
before the sale is within the Rule, provided he owns it or holds 
an interest therein at the date of the sale by the Court. The 
words “at the date of the application,” are not to be found ‘in 
the‘ Rule, and I do not see any good reason to read the Rule as 
if the words were inserted therein. 

Apart from the decided cases there is no difficulty in accept- 
ing the view, which has found favour with the lower appellate 
Court in this case. The learned pleader for the applicant here 
has, however, relied upon Ishar Das v. Asaf Alum 
and Subbarayudu v. Lakshminarasamma C) w 
support his contention that the judgmer 
transferred his interest in the property to g 
the Court-sale has no right to make an aj 
sale set aside under r. 89. | have carea 
decisions, I regret that I am unable to 
two decisions do not seem to me to be 
-each other ; and both of them appear tg 

upon too restricted a view as to t 
Rule or upon an interpretation in 
words in the Rule which do 
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contended that by parity of reasoning and on analogy, D’Mello, 
in equity, at any rate, should be entitled to exclude from the 
materials available for the satisfaction of Tehilram’s debt 
one-half of the partnership assets after such should have been 
ascertained upona winding-up ; and that is the view I should 
very much like to take because] think it is most consistent 
with the justice of the case; but leong and anxiously as I have 
pondered over it, I am unable to discover any solid legal 
ground upon which to put it. If there was no sale of any 
definite chattel to D’Mello in October, it follows that he 
cannot take the benefit of s. icf; and there is no other 
section in our statute law which extends that principle toa 
case like this. It could only be by analogy and by breaking 
new ground altogether that D’Mello could be brought within 
the protection of s. 108. In my opinion, although the equity 
of the case is very strongl) on his side, as long as this very 
mischievous doctrine of mortgage of chattels is part of the 
law of the country, I see no escape from the consequence that 
Tehilram, the plaintiff, was, on March 11th 1913, and has 
since remained, and still is, the true owner of the property in 
suit covered by the mortgage deeds of the 11th of March 1913 
and the 27th of February 1915. Itis not really acase of 
preference at all, As I understand the law itis a case of 
property supposed to belong to A being found to belong to 
B; and if that be so, any one in possession of it admittedly 
from A, or claiming through A, would have no case against B 

That I take to be the true legal position occupied respectively 
by D’Mello and the plaintiff in this case. 

I have come to this conclusion only after long and 
anxious reflection and the. study of a very great number 
of cases. I haye come to it, too, with great reluctance; 
because it rests upon a doctrine which I should like to see 
wholly abolished, or, at anv rate, confined within such narrow 
limits as to make it incapable of lending itself to further frauds 
and injustice. I am not ina position to make new law. I 
can only administer the law as I find it to be and understand 
it. Since there has been no transfer by sale or pledge of any 
part of the property belonging to Tehilram and left by him in 
possession of Vaz, it appears to me that his rights over it 
acquired in 1913 remained wholly unaffected by the illusory 
partnership, purporting to cover it, entered into between 
D’Mello and Vaz on the 3rd of October 1914. 

l must, therefore, hold that the plaintiff, Tehilram, is 
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QO, © J. entitled to bring all the property in suit to sale under his 
1916 mortgage~deed of the rith of March 1913, Exh. B. And as to 
ee the second mortgage of the 22nd of February ro15, although 

Tearran there might be some theoretical difficulty in supposing that 

the amount is advanced on the security of his own property, 

yet being his own property in law 1 suppose it will have to be 

Beaman J, conceded that he is entitled to recover the amount of that 
~~ charge also from the sale proceeds. 

This suit must now be decre:d against both the defendants 
with all costs. 

The order of the 5th of July r915 to continue, 

Liberly to both the sides to apply. 

The sale to be effected after six months within which time 
D’ Mello may redeem or settle with the plaintfff if he tikes. 


v, 
D’ Metro 


a 


Note.—The following cases were cited and considered: 
Mahamaya Debi v. Haridas Haldar); Harrison v. Hartt?) ; 
Tancred v. Poits(); Kemp y. Westbrook (4), Harrold v, Pienty(s) 
In the malter of Ambrose Summers), Puninthavelu Mudaliar 
v. Bhashyam Ayyangar, Deans v. Richardson 8), Ex parte 
Ruffin), Ex parte Clarkson), Ex parte Williamsi); Ex 
parte Owen2), Lingard v. Messiter(3); In re Slee; (4) 
Debnarain Bose yv. LeiskO5s Shaw v. Neale C6), Pinnock v. 
Harrison, Shankar Murlidhar x. Mohanlal Jaduram 08); 
Smith yx. Topping ''%;, Ex parte Harris, In re Pulling C0); In 
the matter of Bungseedhur Khetiry (2); In the matter of R. 
Brown'?2); In ve Bainbridge (23); Ex parle Dorman (24); 
Llolroyd v, Marshall @5); In re Roundwood Colliery Company, 
Lee ¥, Roundwood Colliery Company 4); Kaika Prasad 
v, Chandan Singh CD, In the malter of Ko Shway 
Aung CS ; British Homes Assurance /Corporation, Limited v. 
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Sa) (914) 1, L, R 42 Cal. 455, d5)(1864) 2 Hyde 267. 

(2) (1797) 1 Comyn. 392, {(16) (1858) 27 L. J. Ch., 444. 

(3) Foublanque, on Eyuity, Sth / (17) (1838)3 M. & W. 532. 
Edn., Vol, IT. p. 26i. / (8) (1687: I DL. R. 11 Bom. 704. 

(4) (1749) 1 Ves. Ben 278. f 092,0833) 5 B. & Ad 674, 

(5)[1901] 2 Ch. 214. f (70)(1872) L, B, 8 Ch, 48. 


+ 


(6) (1896) L. L. R.23 Cal. $92, „21) (1877) I, L. R. 2 Cal. 359, 
(7) (9021) 1. L. R. 28 Mad. 406. ; (22) (2886) L. L, R. 12 Cal. 629, 


(8) (1871) 3 N.W. P.U. CG. R. S4. ’ (23) (1878) 8 Ch. D, 218, 
(9)(1801)6 Ves. Jun 119. (74) (1872, L. R. 8 Ch. 5i, 
(10) 0834) 4 D. & C. 56, (2$3(1861) 10 H. L. C, 191, 
(11) (1805) 11 Ves, 8. (26, [1897] 1 Ch. 373, 

(12) (1851) 4 De G. & Sim, 851. ~ (#7) (2887) I. L, RR. 10 All) 
(13) (1823) 3 B. & O. 308, (28) (1898) I. L. R 21 Cal, 241, 


(14) (2872) L. R, 15 Eq. 69. 
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Paterson 0), Ex parte Jackson); Greenwood v. Holquetie(3); O. 0. J, 
and Oppenheimer v. Frazer & Wyatt .4), 





Suit decreed. i 
Solicitors, for the plaintiffs: Jamshetji, Ruslomji & Devidas. Vautnay 
Solicitor, for the defendants: J. al. Vallas. &c, 
PRIVY COUNCIL. 
[Or uppl from the Chif Court ef Liwer Berne.) 
Present : 
Viscount HALDANE, SIR JOHN FDGE, MR. AMEER ALI 
AND SIR LAWRENCE JENKINS. 
MAHOMED ISMAIL ARIFF 
v, 
ere 
HAJEE AHMED MOOLA DAWOOD hes 
Ee ea day, 35. 


MAHOMED ISMAIL ARIFF 


v. 
MAHOMED SULEIMAN ISMAILJEE 


Uahomedan luw—Piwate ard Publie treslo Power of the Ciril Court ocer 
them—Jumu Musjid—Management. scheme of—Appotniment of trustees 
Code of Civil Procedure (Act XIV of 1882), See, $3°—LPoues of the Court 
thereundcra- Matters io be considered wn fianaing o schime of nmonagencnt 
thereunde.'s 


The Mussulman law hke the 1 nglish law draws a wide distinction 
between public and private trusts, Generelty speakiug, in case of a 
waif or trust ereated for specific individuals or a determinate body 
of individuals, the Kazi. whose placeinthe British indian system is 
taken by the Cisil Court, bas incarrjing the trust into execution to 
give effect so faras possible to tio espressed wishes of tho founder, 
With respect, however, to publicor charitable trusis, of which a public 
mosque is a common and well-known example, the Kazi’s discretion 
is very wide. He may not depart from the intenlion of the founder or 
from any rule fixed by him as to objects of the benefaction; but as 
regards management which must be govorned by circumstances he has 
complete discrotion, Ho may defer to the wishcs of the founder so far 
as they are conformable to vhanged conditions and circumstances, but 
his primary duty is lo consider the interests of the genural bc dy of tho 
public for whose benofit the trust is created. He may in hig judicial 
discretion vary any rule of managemcrt which be may find either not 
practicable or net in the best interesis of the institution. 

~X Reported by J, M. Parikh, (21;1790)1 Ves. Jun, 131. l 
Barrisier-at-Law, London, (3) (2873) 12 Beng, L. B, 4, 
(1) [1902] 2 Ch. 404, (4) [1907] 2 K. B., So, 
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Jn giving cflect to the provisions of s, 529 of the Code of Civil 
Procedure, 1882 (Act XIV of 1582), and in appointiny new trustees 
and settling ascheme thereunder, the Court is entitled to take into 
consideration not merely the wishes of the founder, so far as they can 
be ascertained, but also the past -history of the institution, and the way 
in which the management has been carried on prior to suit, in conjunc. 
tion with other existing conditions that may have grown up since its 
foundation. The Court has also the power of giving any directions and 
laying down any rules which might facilitate the work of management, 
and if necessary, the appointment of trustees in the future, 

In this suit which was brought for the appointment of trustees and 
ibe settlement of a scheme of management in respect of the Sunni 
Juma Musjid at Rangoon, their Lordships remitted the suit to the 
Court of first instance with the declaration and directions that all other 
conditions being equal the Randeria section of.the worshippers were 
preferably entitled to manage and act as trustees; that in order to 
avoid the mischief arising from the fact of leaving the power of 
appointing or electing trustees inthe hands of an indeterminate and 
nocessarily fluctuating body of worshippers like a punchayet or jamat, 
the appointment of future trustees should be entrusted to a committee 
of the worsbippers, the compositicn of which committee should be in 
the disereticn of the Court, with due regard to local needs and 
conditions, subject to the provision that, so long as circumstances did 
not vary, a majority of such committee should be Randerias; and 
that ia settling the scheme the Court should lay down rules for the 
guidance of the committee in the discharge of any supervisitoria] 
functions that might appear necessary to confide to them, and for 
filling up vacancies on their budy subject to its control. 

ibrahim Esmuel v. Abdosl Camtm Peermamode (1) distinguished, 


Two consolidated appeals from two decrees of the Chief 
Court of Lower Burma in its civil appellate jurisdiction 
( Sir Charles E. Fox C. J. and Hartnoll J.) both dated the 
2gth May 1912; reversing a decree of the Chief Court of Lower 
Burma in its original civil jurisdiction ( Robinson J.) dated the 
25th April 1910. 


The facts of the case are stated in their Lordships’ TRN 


Sir Robert Finlay, K. C, Arthur Page and Abdul Majid, 
for the appellants.—Under the two deeds of 1871 an absolute 
title to the lands thereby sold was granted to the purchasers 
free from any trust and condition, and any trust of the lands 
granted by the deeds of 1862 which might previously have 
existed came to an end when the said deeds were cancelled 
and the lands resumed by the Government. The indenture 
of March 16, 1872, constituted a wakf for religious and 
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charitable purposes and the provisions thereof vesting the P. C. 
management and control of the mosque and the lands in the gig 
Rander Sunni Jammat Vora Panchayet are valid and w~ 
operative under the Mahomedan law, and the Court must AMauomuep 
give effect to the terms of the indenture: Shah Gulam Rahum- me nee 
tulla Sahib v. Muhommed Akbar Sahib), The Advocate ie i 
General v. Fatima Sultani BegamCy, and Ameer Ali’s Mahom- Haspeg 
medan Law, 4th ed., pp. 452 and 461. Again, the mosque and <Auuep 
the land have always been managed and controlled by oe 
Randerias, and the Court in framing a scheme of management ` _— 
should follow the unbroken usage of sixty years, and give them 
the management and control of the mosque and the lands. In 
any case, the suit is for the settlement of a scheme and not 
for ascertaining what that scheme should be, and con- 
sequently any scheme which is settled for the management of 
the trust ought not to be inconsistent with the terms of the trust 
deed of 1872. As tothe right of management, reference was 
made to brahim Esmael v. Abdool Carrim Peermamode(), 
Reference was also made to Act XIV of 1882, s. 539, and Act 
V of 1908, S, 92. 
Dunne and Coliman, for the respondents. — T'he case based 
_.~. on unbroken usage since 1862 is entirely a new case and was 
“not raised in the Courts below. There the contention was 
that an entirely new secular title was created in 1872, but the 
Court of appeal has rightly overruled that contention, The 
mesque and the lands formed a trust in which the whole 
Sunni community of Rangoon were interested, and the transac- 
tions of 18;1 and 1872 in no way affected their rights or freed 
the properties from the pre-existing trusts. The control and 
management of the trust properties were vested in the said 
community and were not confined to the Rander Sunni Vora 
Panchayet. The fact that the Randerias always had the 
management does not necessarily show that it was the will of 
the original founder that they should always have the manage- 
ment: see brahim Hsmact v. Abdool Carrim Peermamode3) 


Page replied. 
a The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—The suit which gives rise to these 
consolidated appeals was brought in the Chief Court of Lower 
Burma in its original civil jurisdiction, under the provisions of. 


(a) (1875) 8 M. H. ©. R63. (G) 908) L. R. 35 L Av 151.. 
(2) (1872) 9 B. H. C, R., 19, i 
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P. ©. section 539 of Act XIV of 1882, for the appointment of trustees 
igig and the settlement of a scheme of management in respect of a 
-~~ mosque, Situated in the city of Rangoon. The plaintiffs in 
Manousp the action are five Mahommedan worshippers at the mosque, 
Isusu who trace their origin toa place called Rander, saidtobea —~ 
sia suburb of the city of Surat in the Bombay Presidency, and in 
Woe the earlier stages of these proceedings they appear to have 
Aunnp Claimed it asa Randeria mosque. It is, however, conceded 
Murna now that itis a public mosque dedicated to the performance 
Dawoov of religious worship by all Sunni Mahommedans without 
ere restriction as to place of origin, and that it is commonly known 
Ali. as the Sunui Juma Musjid. 
= To explain the contest between the parties it is necessary to 
give a short summary of the circumstances that have led to this 
unfortunate litigation, Like many other places in Burma 
Rangoon is inhabited by a large number. of Mahommedan 
emigrants from various parts of India who have domiciled 
thémselves in the country for purposes of trade, and are genee 
rally known by the names of the towns or villages whence 
they originally came. For example, the plaintiffs, as already 
stated, derive their origin from Rander and, therefore, call 
themselves Randerias; whilst the larger community of Suratis 
or Soortees come either from the city or district of Surat. It- ~ 
is necessary to bear this in mind, as the mosque in queStion is 
sometimes called the Surati mosque. The Randérias, though 
trying to differentiate themselves from {he others, form in 
reality a section of the Surati community. They are mostly 
Voras, and they all profess the Sunni doctrines. 


lt appears that the site of the pregsént mosque was formerly 
occupied by a bamboo structure built in 1854 by one Moolla 
Hashim, a native of Rander. It was dedicated to the same 
purpose, and bore the same name as the present masonry 
mosque. Divine worship was performed here by all Sunni 
Mahommedans until it was burnt down three years later, when 
Moolla Hashim replaced it with a building made of wooden 
planks. This continued to be the public place of worship 
until 1872, when the masonry mosque was erected, 

The land on which the mosque was first built appears to 
have been afterwards added to by purchases made by Moolla 
Hashim or by his fellow-townsmen, who made the same over 
to him as the custodian of the mosque. In 1862 one Moolla 
Ibrahim, a brother of Moolla Hashim, and two persons of the 
names of Golam Moideen Moollah and Cassin Azim, obtained 
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from the Government a grant in respect of certain other plots 
on the express trust “to build and maintain thereon a mosque 
or place of worship for and to the use of all persons professing 
the Sunni sect of the Mabommedan religion.” 

These lands were also added or attached tothe existing 
mosque, and shops were built there to yield an income for its 
maintenance, 

In 1864, Moolla Hashim went on a pilgrimage to Mecca, 
leaving the management cf the mosque in the hands of Moolla 
Ibrahim and the two persons already mentioned. He returned 
to Rangoon in 1866, but never resumed his management of the 
mosque, At this time the person in charge was one Moham- 
med Hashim Mehtar, who also is said to have been a native 
of Rander. 

In 1870, the Government, finding that no mosque had been 
built on the lands granted in 1862, and that on the contrary 
shops had been erected thereon, issued a notice on the grantees 
to show cause why those lands should not be resumed. A 
meeting was thereupon held, apparently at the instance of the 
Randerias, of all the Sunni Mahommedans entitled to worship 
at the mosque, and it was decided to buy outright from the 
Government the land, and build on it a proper masonry struc- 
ture suitable to the growing needs of the community. Although 
there is some dispute with regard to the contributions of the 
general body of Sunnis apart from the Randerias,it may be 
taken as fairly uncontroverted that the bulk of the fund was 
subscribed by the Kanderia section of the worshippers. The 
conveyance was taken in the names of five persons, named 
respectively Dooplay, Ariff, Pattal, Mohammed Hashim and 
Ebrahim Ali Moola, and these men in 1872, whilst the mason- 
ry mosque was in course of building, purported to create a new 
dedication. 

The trust deed bears date the 16th March, 1872, and after 
reciting that it was made between the persons named above, 
of the one part, and one Mohammed Hashim, representing the 
general Sunni Mussulman community, of the other part, pro- 
ceeds to declare that “the pieces or parcels of land upona 
certain portion of which the Sunni Jamaet Musjid is erected 
or is in the course of being built, together with the godowns 
attached thereto, are solely dedicated for the purpose of divine 
worship.” lt then goes on to provide inler alia that its ma- 
nagement shall remain exclusively inthe hands of the Ran- 
deria Jamaet (people or assembly.) 
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The five persons in whose names the conveyance stood and 
who had executed the trust deed appear to have carried on 
the management for several years; in course of time some 
dropped out and others came in as trustees, How these men 
were placed in charge of the management of the mosque is not 
clear, for apparently no meeting of the Randeria Panchayet 
was held until 1894, and none between 1894 and 1906, nor in 
fact had the Randerias any “organised association” with 
written rules for the purpose of giving effect to the wishes of 
their section of the community. ` 


Matters remained in this condition until 1908, when disputes 
arose regarding the validity of the election of one Fashim 
Yacub Ally as a trustee in place of another Randeria, who 
had died the year before. lt was in consequence of the quarrels 
among the Randerias themselves in connection with the elec- 
tion or appointment of this man, that the present suit was 
launched in the Chief Court of Lower Burmah. The original 
defendants to the action were four persons who were actually 
managing the mosque as tiustees, but the validity of whose 
appointment as such was impugned by the plaintiffs. In 
addition three others were joined as defendants ostensibly to 
represent the Randeria section, but in reality, as the trustee 
defendants charge, to represent the plaintiffs’ faction. ~- 

On the institution of the suit notices were issued by the 
Court under section 30 of the Civil Procedure Code to all per- 
sons entitled to worship at the mosque. Thereupon defendants 
12 and 13, representing the general body of Sunni wor- 
shippers, and defendants 8 to 11 claiming to represent 
the Surati community, and 14 to 17 the other Randerias 
appeared and applied to be joined as parties. Each set of 
defendants has filed a separate defence, Although the trustee 
defendants deny the plaintiffs’ allegation that the mosque in 
question is a Kanderia musque,/and affirm the validity of 
their and Hashim Yacub Ally’s appointment as trustees, they 
associate themselves with the plaintiffs and their Randeria 
co-defendants in claiming that the right of management of the 
mosque belongs exclusively to their party. And they ask that 
the scheme, if any is to be framed, should be framed on that 

asis, 

The defendants 12 and 13, who represent the general body 
of worshippers, controvert in substance the right of the 
Randerias to a monopoly of the management as opposed to 
the whole nature of the trust; and they claim that as the 
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mosque is dedicated to the performance of public worship by all P. O. 
Mahommedans of the Sunni persuasion, now that a scheme is 394 
proposed to be settled under the diréction of the Court they —~ 
should be allowed a voice in its administration. MAHOMED 

Ihe suit proceeded to trial before Mr. Justice Robinson, and pine 
the whole dispute centred round two points, viz :— 


ie The effect of the trust deed of 1872, and Ilaggn 

2. Whether the Randerias should or should not have the eis 
sole and exclusive charge and management of the 4),woop 
mosque. — 


The Randerias rested their case on the trust deed of 1872; lor ill 
they contended that it created a new trust and that the Bg 
founders, namely, the five persons in whose names the land 
had been purchascd from the Government, were entitled to 
provide that the management should remain exclusively in the 
hands of their own section of the community. The learned 
trial Judge states their contentions in the following terms :— 

“It isurged that the original mcs ,ue was created by a Randeri>; that 
the original grant was reveked and the lands sold outright to Randerias, 
that they thus became the creators of the trustand were at liberty to make 
any lawful condition they pleased as to tho management of the trast.” 


And his decision is expressed in these words ;— 


“The position in 1873, then. was that the five vendees became the 
absolute and untrammelicd owners of these two plots and could do with 
ihem as they pleased....They became the owners of the mosque, shops 
and lands, and created a trust of them, it was undoul:tedly open to 
them to manage the trust themselves orto lay down the manner in which 
it was to be managed ond this they didin Exhibit C.” 


He accordingly came to the conclusion that the Randeria 
party were exclusively entitled to the management of the 
mosque. 

On appeal by the respondents in the first and second appeals 
respectively, the learned Judges of the Chief Court, differing 
from the Trial Judge, held in substance that the lands which 
were purchased by or in the names of the five personsin 1871 
were acquired by them as trustees for the purposes of the 
existing mosque and subject to the trust therefor; and that 
nothing that took place in 1871 or 1872 had the effect of 
cancelling, or could in law cancel, the original trust ; and that 
as the original trust was for the benefit of all persons “ professing“ 
the Sunni sect of the Mahommedan religion,” they tnduet 
that “all Sunni Mahommedans were entitled te a voice and 


control of the Juma Musjid, of Rangoon.” 
r 78 ` 


618 


P., C. 
1916 


went 
MAHOMED 

ISMAIL 

ARIF 

a. 

Taser 
AMMBED 
MULLA 
Dawoop 


Aly, Ameer 
Alt 


THE BOMBAY LAW REPORTER,  [ VOI. XVIII. 


The plaintiffs and the trustee defendants have appealed lo 
His Majesty in Council, and the same contention that was rut 
forward in the Courts below, based on the document of 1872, 
has been urged on their behalf. It has further been contended 
that under the Mahommedan Jaw the Court has no discretion 
in the matter and that it must give effect to the rule laid down 
by the founder in all matters relating to the appointment and 
succession of trustees or mutwallces, Their Lordships cannot 
help thinking that the extreme proposition urged on behalf of 
the appellants is based on a misconception. The Mussulman 
law like the English law draws a wide distinction between 
public and private trusts. Generally speaking, in case ofa 
wakf or trust created for specific individuals or a determinate 
body of individuals, the Kazi, whose place in the British Indian 
system is taken by the Civil Court, has in carrying the trust 
into execution to give effect so far as possible to the expressed 
wishes of the founder, With respect, however, to public 
religious or charitable trusts, of which a public mosque is a 
common and well-known example, the Kazi’s discretion is very 
wide. He may not depart from the intentions of the founder 
or from any rule fixed by him as to the objects of the 
benefaction; but as regards management which must be 
governed Ly circumstances he has complete discretion. He 
may defer to the wishes of the founder so faras they are 
conformable to changed conditions and circumstances, but his 
primary duly is to consider the interests of the general boly 
of the public for whose benefit the trust is created. He may 
in his judicial discretion vary any rule of management which 
he may find either not practicable or not in the best interests 
of the institution, 


Illustrations of this rule are to be found in almost every 
work on Mussulman law. And the authorities lay down that, 
‘were the wåkif (the founder) to make a condition that the 
King or Kazi should not interfere in the management of the 
wakf, stillthe Kazi will have his superintendence over it, for 
his supervision is above everything.” 


Their rit ec agree with the Chief Court that the trans- 
actions which ttook place in 1871 and 1872 in no way affected 
the existing trust, and that the trust tf 1872 did not create 
a new dedication ; the mosque remaine/ as heretofore a public 
mosque, dedicated to the performance of worship by all Sunni 
Mahommedans as originally founded. 
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In their Lordships’ opinion, the real point in issue in the 
case, owing probably to the nature of the pleadings, has to 
some extent been missed by the Courts in India. It has been 
treated as a question involving the determinaticn of conflicting 
tights rather than a consideration of the best method for fully 
and effectively carrying out the purpose for which the trust 
was created. The suit is brought under section 539 of the 
Code, which vests avery wide discretion inthe Court. It 
declares (omitting the parts not material to this case) that 
whenever the direction of the Court is deemed necessary for the 
administration of any express or constructive trust created for public, 
charitable, or religious purposes, the Advocate-General, acting ex officio, or 
two or more persons having a direct interest in the trust and having 
obtained the consent in writing of the Advocate Gencral, may institutea 
suit in the High Court, or the District Court within the local limiis of 
whore civil juri:diction ihe whole or any part of thesubject matter of 
the trust ig situale, to obtain a decrec-- 

(æ) appointing new trustees under the trust 3 

(e) settling a scheme for its management ; 
or grantiog such furtheror other relief as the nature of the case may 
require, 

In giving effect to the provisions of the section and in 
appointing new trustees and settling a scheme, the Court is 
entitled to take into consideration not merely the wishes of the 
‘founder, so faras they can be ascertained, but also the past 
history ofthe institution, and the way in which the manage- 
ment has been. carried on heretofore, in conjunction with 
other existing conditions that may have grown up since its 
foundation, It has also the power of giving any directions and 
laying down any rules which might facilitate the work of 
management, and, if necessary, the appointment of trustees in 
the future. l 7 

In the present case, Moolla Hashim, although he was 
assigted by several of his compatriots in acquiring the land on 
which the bamboo mosque was built, was to all intents and 
purposes its original founder; in 1857, when the bamboo 
structure was burned down, he replaced it with a plank 
building; he and his Randeria fellow-townsmen held the 
mutwalleeship until 1871. Since that date also the management 
has been carried on by people belonging to Rander. In 1862, 
the lands were purchased with money supplied by them ; and 
in 1871 the bulk of the money appears to have come from the 
same source. It is notalleged that they have mismanaged 
the trust or committed any dereliction of duty, or tried to 
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r. ©, introduce innovations in the services, or otherwise interfered 
19ig With the rights of the general body of worshippers, In these 
—~ circumstances it seems to their Lordships, in the exercise of 

Mauoutp the discretion which the Mussulman law vests in the Kazi, 

JAMAI: that the Randeria section of the worshippers, all other condi- 

a “g tions being equal, are preferably entitled to the mutwalleeship 

Hagen of the mosque, With regard to the case of Jbrvahim Esmael 

Auntp v. Abdool Carrum Peermamode ©, which has been relied 

Eee upon on behalf of the respondents, their Lordships deem it 
ee sufficient to say that the facts to which they have referred 


Ain, Re differentiate it «widely from the present case. 


A The present casc, however, in their Lordships’ opiaion, 
illustrates the mischief of leaving the power of appointing 
or electing trustees in the hands of an indetermi.ate and 
necessarily fluctuating body of people, whether they call 
themselves Punchayet or Jamuet. In order to avoid so 
far as possible a recurrence of the trouble that has brought 
about this long-drawn litigation, their Lordships think it 
desirable, in the interests of the institution which form the 
primary matter for consideration, that the appointment of 
future trustees should be entrusted to a committee of the 
worshippers the composition of which should be in the dis- 
cretion of the Judge, with due regard to local conditions and. ~ 
needs, subject to the p-ovision that, so long as circumstatices 
do not vary, a majority of such committee should be Rand- 
erias; and that in settling the scheme the Judge should lay down 
rules for their guidance in the discharge of any supervisitorial 
functions that it may appear necessary, tO confide to them and 
for filling up vacancies on their body stibject to his control, 
Their Lordships are accordingly of opinion that the orders 
of the Courts of India should be discharged and that the case 
should be remitted with the follgwing declaration and direc- 
tions to the Chief Court of Lower Burma to deal finally with 
the matter: That all other conditions being equal, the 
Randeria section of the worshippers are preferably entitled 
to manage and act as trusteés of the Sunni Juma Musjid of 
Rangoon; that the appointment of future trustees should 
be entrusted to a committee of the worshippers, the composition 
of which committee should be in the discretion of the Court, 
with due regard to local needs and conditions, subject to the 
provision that, so long as circumstances do not vary, a majority 
of such committee should be Randerijas; and that in settling 











(2) (3908) L, R. 35 L A15 
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the scheme the Court should lay down rules forthe guidance P. C. 
of the committee in the discharge of any supervisitorial 494g 
functions that it may appear necessary to confide to them, and ~~ 


for filling up vacancies on their body subject to its control. MAHON EI 
As regards the costs in the Courts below, the trustee- Iswath 
defendants will have their costs out of the funds of the Ea 
institution; the rest of the parties will bear their own costs. Leger 
The parties will bear their own costs of these appeals. He KI 
Lute 


And their Lordships will humbly advise His Majesty Davat 
accordingly. oe 


Appeals allowed and ihe case remiltled, iene r 
Solicitors for appellants: Bramall & White. Sei 


Solicitors for respondents : Arnould © Sons. 





[On apal from the Court of the Jndiciud Commissioner, Central Provinces.) 
Present. 


LORD SHAW, LORD SUMNER, SIR JOHN EDGE AND 
Mr. AMEER ALI. 


MUSAMMAT GIRJA BAI 1916 
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Tindu Leis Milakshara—Joint fomily estate—Partition—Julention by one 
member lo separate. 


X 
Under the MitaRghara law a definite aud unambiguous indication by 
one wember of a joint undivided family of his intention ta separato 
himself and te enjoy bis share in severalty will amount in partition it 
the intention is unequivocal and clearly expressed; andit must depend 
u: o1 the facts of each case whether partition is effected thereby. 
Pandit Suraj Narain v. Pandit Ilbal Narain (1), followed. 

Tio intention to separate may be evinced either by explicit declara 
tion or by conduct, and if itis an inference derivable from conduct, it 
will be for the Court to determire whether it was unequivocal an | 
explicit. 

Arpocier v. Rama Subba diyan (2), explained. 

Joy Narain Girt v, Grish Chander Myti (3); Uadho Parshad ~. 
Mehrban Singh (4)and Mussamut Deo Buasce Kooer v. Dwarkanath $ 
referred to. l 

* Reported by J. M. Parikh, (2) (1866) 12 M. IA, 75, 
Barrister-.l-Law, London. (3) (1076) L. R. 5 I. A. 228, 

(1) (1612) L, R. 40 Í, A. 40; (4) 0830) L. R. 17 1, A, 194, 
15 Bom, L. R, 456. (5) (1868) 10 W, R. 273, 
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Mussamut Vato Keer v. Rowshun Singh (1), approved. 


The appellani’s husband served a regisicred notice on the manager 
of the Mitakshara joint family of which he was a member saying in 
explicit terms that his desire was to get partitioned his share and 
asking the manager to partition the joint estate without delay. A few 
days thereafter he instituted the suit for partition : 

Held, that nothing could be more unequivocal or more clearly 
expressed tl an the cenduct of the appclant’s husband in indicating his 
intention to separate hiinse}f and cnujoy his share-in severalty by the 
sid notice coupled with the suit; that these acts amounted to a separa» 
tion with all its legal consequenees; and that on the death of the appel- 
lant’s husband during the pendency of the suit the appellant inherit- 
ed his share and was entiiled to continue the suit, 


APPEAL from two decrees (July 25, 1912) of the Court of 
the Judicial Commissioner, Central Trovinces, reversing an 
order and a preliminary decree of the Court of the District 
Judge, Nagpur (January 23, 1911 and April 8, 1911 respect- 
ively). 

On the rst October 1908, the appellant’s husband Harihar 
sent a registered letter to Dhundiraj, the manager of the joint 
and undivided family of which he wasa member. The family 


was governed by the Mitakshara law of the Benares school. 


The said letter was in terms the following :— 


“ You. Nilkanth Rao and J, till this day, have, managed the business of 
the joint shops at Parseoni, Nagpur and Sindi. Now my desire is to get 
partitioned the one-third share which I have at present, in the Joint estate; 
and I am ready to have it partilioned privately. ‘his is proper, according to 
usage and law, You should, therefore, collect papers- and documents, pre- 
pare three lists, and give me mino ; for it is becoming and proper to do this 
thing privately, while to do it otherwise is not so You are wise and expert 
in managing the joint estate, and are conversant with the ways of the 
world. Being well aware of this, I write this‘private letter to you as my 
junior. Iam ready to hand over, at tho time of partition, the papers and 
documents relating tothe shops in my possession, If jou should take 
offence at this, that wil not be consonant with worldly wisdom; for we 
should adjust our private affairs, withovt letting others know of them. It is 
not necessary to say this to a wise man like yourself. My desire, then, is that 
soon after the receipt of this letter, you should take this matter in hand, 
and make a disposition of the joint estate. 1 send this -letterin the belief 
that you will do so. I depend upon yon. And itis the duty of a younger 
lo fulfil the desire of an elder, I have entrusted this duty lo you in order 
ihat you may be encouraged and carry it out willingly, and without letting 
olhe-s know about it. But do not delay partition. I request you to send 
an early reply to this letter, and hope that you will not fail to do s0. My 
blessings on you.” 





(2) (1867) 8 W. R. 82, 
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To that letter Dhundiraj’s vakil on his behalf sent: the P, Q, 
following reply dated the 18th October 1908 :— 1918 


‘*1, The registered letter dated the 1st. October 1903, addressad by you rene 
to Dhundirajpunt Talatuley, reached him on 13th. October 1908. *He has MUSAMMAP 
sent that letter on to me, instructing me to give a reply thereto as follows : GirsA Bar 
(1) The estate of your family has been joint for the la3t four general- U. 
tious, and no partition has taken place, till this day. It ir, therefore, de- ie 
sirable that as far as praclicable, thore should be no oecasion for partition, iai 
and that no partition should be effected. You are the sen‘or, and Dhundi- 
rajpunt is willing to accept any proper arrangement that you may be 
pleased to make as to the management of the entire estate, without dividing 
it. If you signify your consent to this, the resulting arrangement will be 
proniptly made, 


(2) If you neverthless intend to have a partition made, 1818 better that 
you should yourself make it, since you are senior. For the purposes of 
this partition, a goneral inventory of the whole estate will have to be 
made; andit will be necessary to appoint two clerks, one on behalf of 
yourself, and the other on behalf of Dhundirajpunt. This matter will 
take at least {wo months. After this general inventory has been prepared, 
arrangements will be made Lo have three lists drawn up in accordance with 
what may be settled between you and him concerning the partition. In the 
event of a difference between you two, that difference will be settled by a 
third person, and partition effected according to the lists. 

2, You are requested to give your best consideration to the suggesttons 


` . made above, and to kindly let me know what is to be done, In my opinicn, 


it is advantageous to both of you to settle the dispute amicably, and make 
a just disposilion of the entire property smoothly without causing any loss 
or giving publicity to the matter, Dhundirajpunt is willing to settle 
the dispute amicibly. Itis, therefore, hoped that you will effect a 
private settlement, without filing a suit, If you wish lo see me personally 
and speak to me about the matter, you may write to me, and I wiil act 
accordingly. An early reply is solicited. 

On the 21st. October 1908 Harihar brought the suit giving 
rise to this appeal against Dhundiraj and other members of 
the joint family for a decree for partition and possession of his 
one-third share in the joint family properties, While the suit 
was pending Harihar died on the 17th.June 1909, and his widow 
the appellant applied for substitution of her name as plaintiff in 
place of that of her deceased husband. This application was 
opposed by the defendants on the ground that the deceased 
at the time of his death was joint with them and consequently 
the suit abated on his death. The District Judge found on the 
facts, which are fully set out in their Lordships’ -judgment, 
that Harihar had declared his intention to separate from the 
family and given effect to that intention by serving the registered 
notice of the rst October 1908 demanding partition and after 
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P. ©. rejecting the defendant’s proposal for a private settlement by 
191¢ fling the suit,He was of opinion that these facts together with 
~~ the defendant’s admission of Harihar’s right to one-third share 

Musastuat of the joint family property and the proceedings in the suit prior 
Grasa BAL to his death brought the case within the principles laid down 
aes in Appovier v. Rama Subba Aiyan ©). He, therefore, held 
Davunotrniy that Harihar at the time of his death “ must be considered as 
——- being separated in estate,” and his widow the appellant was 
[> “therefore entitled to-inherit his share” and continue the action. 

The suit then proceeded and a preliminary decree for par- 
tition was given to the appellant. 

The defendants appealed to the Court of the Judicial Com. 
missioner against the order for substitution as well as against 
the preliminary decree. Both these appeals were allowed and 
the suit dismissed. The Judicial Commissioner held that no 
member of a joint and undivided family can separate himself 
from the joint family without an agreement between all the 
members thereof or an order, decree or declaration by the 
Court, and in the absence of such an agreement or order, 
decree or declaration Harihar must be held to have been 
joint at the time of his death, and that the suit therefore 
abated. 

The. appellant thereupon appealed to His Majesty 
Council. 


Sir Robert Finlay K. C, and Dunne, for 
Both Courts have concurrently found that 
to the respondents in clear and unequiy 
tion to convert his joint estate into a 
such a declaration of intention amoun 
Suraj Narain v. Pandit Ikbal Nara 
about six months after the judgment 
This case covers the point in issue 
go through all the authorities refe 


De Gruyther K. C. and J. M. 
The notice of the rst Octobe 
titi ión, which op 
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which the suit was originally prcperly constituted but has bocome 
defective owing to a devolution of inlerest; in the faller Ciicumstances 
a carrying-on order should be made under s. 169 of the Civil Procedure 
Ordinance No. #1 of 1907, 


APPEAL from judgment? of the Supreme Court of the 
Straits Settlements (Settlement of Singapore) delivere 
June 26, 1914, reversing the judgment. of the judge at the 
trial. 

S. A. Supramanian Chetty, who was a native of and domi- 
ciled in British India, died on November 11, 1914, having by 
his will appointed as his executors S. R. M. Ramasamy Chetty 
( hereinafter called the executor) and another person who 
renounced probate at some date prior to August, 1907, For 
some years before his death the deceased had carried ona 
business at Singapore in partnership with the respondent, In 
December, 1904, the will was presented tothe Court in British 
India for registration and probate. The respondent entered 
a caveat and contested its validity. After being sct aside by 
the District Judge the will was affirmed by the High Court at 
Madras, probate being eventually granted to the executor in 
India on March 10, 1912. 

Meanwhile, on March 10, 1910, the Supreme Court at Sin- 
gapore granted to P. L. M. A. V. Meyappa Chetty, as repre- 
senting the widow of the deceased, letters of administration 
pendente lite as to the assets within the jurisdiction of that 
Court. On October 23, 1911, he, as administrator pendente 
lite, commenced the present suit in the Supreme Court, claim. 
ing a declaration that the partnership in Singapore between 
the deceased and the respondent was dissolved by reason of 
the death of the deceased, and for the usual accounts and 
realization. 

After the executor had obtained probate in India he appoint. 
ed the appellant by power of attorney to obtain in the Straits 
Settlements a grant of letters of administration with the will 
annexed, and the grant was accordingly made. On April 
II, 1913, it was ordered by consent that the name of P. L. M. 
A. V, Meyappa Chetty should be struck out as plaintiff in the 
suit and the name of the appellant substituted. 

The respondent by his defence pleaded that the suit was 
barred by limitation, and the question of law so raised was 
subsequently argued upon an agreed statement of the facts. 

The Straits Settlements Limitation Ordinance No. 6 of 1896, 
by s. 4 and sched. 11, art. 86, provides that the period of 
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began torun from the death of the testator, or al any rate 
from the date when the second’, executor renounced probate ; 
in either case the suitis barred. The language of the sub 
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section is that used in Murray v. Last /ndia Co.") and Murarna 


the intention was "to enact-the law as established by judicial 
decisions in England. According to those decisions an executor 
can institute a suit on behalf of the estate at any» time alter 
the death of the testator, probate being merely necessary as 
evidence of title at the trial: Comyn's Digest, * Admimsta- 
tion” B. ọ and B. ro; Thompson v. Reynolds); Anox v. 
Gye(3); Woolley v, Clarki. If a sole executor renounces 
probate time does not run because the renunciation relates 
back; here the executor, having intermeddled, could not 
renounce. There is no difference in principle in the care of 
the executor of a testator witha foreign domicil. A will valid 
according to the law of the place of domicil of the deceased is 
capable of probate in the Straits Settlements if there are assets 
there ; Zn ihe Goods of Deshaiss); Whyte v. Rose. Vrobate 
in the Straits Settlements could have been obtained befcre the 
grant in India under s. 840 of the Procedure Ordinance, 1907, 
as amended by Ordinance No. 12 of ry09, s. 44. But, the will 
being capable of probate in the Straits Settlements, it is not 
material to the present questicn at what date probate could 
have been obtained. The decision in Vanguelin vy. Bouard.’), 
and the passage in Williams on Exccutors, relied on by the 
appellant, refer only to the necessity of a grant of administration 
or probate being obtained in the jurisdiction before the suit 
comes to trial. But even if there was not represcntative 
capable of suing before the grant pendente lite the suit is still 
barred, The present appellant, who was substituted as plaintiff 
by the order cf April 13, 1912, wasanew plaintiff within 
the meaning of s. 22 of the Limitation Ordinance. Jhe proviso 
to that section would be unnecessary if this was not so. The 
order wasin fact made under s. 133 of the Procedure Ordinance. 


Jowiit in reply.—At the date when the suit was institutcd 
the executor had done nothing in the Straits Settlements which 


amounted either to an acceptance or renunciation of probate,” 


Intermeddling in the estate in India does not amount to intet- 





a | isdn 


(1) {1821)5 B., & Ald. 204. (5) (3865) 34 L. J. (P) 58. 


(2) (2877) 8 0, & P. 122, (6) (1842) 3 Q, B. 432, 507. 
(3, Q872) L. B.S H, L. €56, (7) (2863) 75 C. B. (N. 5.) 341. 


(4) (1822) 5 B. & Ald, 744. 
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meddling in the Straits Settlements: Lowe v. Larlie; 0) 
Logan-v. Lairlie (2). The suit instituted by the administrator 
pendente lite was therefcre not barred when it was commenced 


it cannot have become larred by subsequent acts of the 
executor who is nota party. 


The judgment of their Lordships was delivered by 


LORD PARKER OF WaApDINGTON.—IThe facts of this case 
are not in dispute. S. A, Supramanian Chetty, a native of and 
domiciled in British India ( hereinafter referred to as “the 
testator’), carried on for some years prior to his death a money- 
lending business in Singapore in the Straits Settlements in 
co-partnership with the respondent. He died on Novem- 
ber 11, 1904, having by his will appointed S. R. M. 
Ramasamy Chetty and another to be his executors. 
Caveats were entered against the proof of this wall, 
and in August, 1907, S. R. M. Ramasamy Chetty (his 
co-executor having renounced probate) presented a petition 
in the Court of the District Judge of Madura in the 
Madras Presidency, propounding the will in solemn form, 
Ultimately, after protracted litigation, the High Court of 
Judicature at Madras ordered the District Judge at Madura to 
grant probate of the will to S. R. M. Ramasamy Chetty, and 
such probate was on March to, 1912, granted accordingly. 
An appcal from the order of the High Court cf Judicature in 
Madras had recently been dismissed by His Majesty in 
Council. 

Meanwhile, on March 7, 1910, letters of administration 
pendente lite to the estate of the testator situate within the 
jurisdiction of the Supreme Court of the Straits Settlements, 
were granted by that Court to P. L. M. A, V. Meyappa Chetty, 
the attorney of the testator’s widow, andon October 22, 1911, 
the administrator pendente lite instituted the present suit, 
asking for a declaration that the partnership existing between 
the testator and the defendant had been dissolved by the 
testator’s death, and for the usual partnership accounts. The 
first question their Lordships have to decide is whether this 
suit was at the date ofits institution barred by s. 4 of the 
Straits Settlements Ordinance No. 6 of 1896, being an 
Ordinance to amend the law relating to the limitation of suits, 

Section 4 of this Ordinance provides that (subject to the 
provisions contained in ss, § to 25 thereof inclusive) every suit 

(1) (1817) 2 Madd, 102, (2)(1835)1 My. § Cre 59 
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instituted after the period of limitation prescribed therefor by 
the Second Schedule thereto shall be dismissed, provided that 
limitaticn had been set up as a defence. The period pre- 
scribed by the Second Schedule in the case of a suit for an 
al count and a share of the profits of a dissolved partnership 
is three years from the date of the dissolution. The date of 
dissolution was in the present case the testator’s death; and 
allés there is something to the contrary contained in ss. 5 to 
25 of the Ordinance, it is not disputed that time had run 
prior to the institution of the present suit, 

Reliance is, however, placed on s. 17, sub-s. 1, of the 
Ordinance, which provides that when a person who would, if 
he were living, have a right to institute a suit or make an 
application dies before the right accrues, the period of limita- 
tion shall be computed from the time when there is a legal 
personal representative of the deceased capable of instituting 
or making such suit or application. It is contended that there 
was no legal representative of the testator capable of institu- 
ting this suit until the appointment on March 7, 1910, of an 
administrator pendente lite, and that therefore the period of 
limitation must be computed from March 7, 1910, 

Assuming, but without deciding, that this is to be deemed to 
be a suit which the testator would, if he were living, have a 
right to institute, the Lordships have come to the conclusion 
that this contention cannot be upheld. It is quite clear that an 
executor derives his title and authority from the will of his 
testator and not from any grant of probate. The persona 
property of the testator, including all rights of action, vests in 
him upon the testator’s death, and the consequence is that 
he can institute an aclion in the character of executor before 
he proves the will. He cannot, it is true, obtain a decree before 
probate, but this is not because his title depends on probate, but 
because the production of probate is the only way in which by 
the rules of the Court, he is allowed to prove his title. An 
administrator, on the other hand, derives title solely under his 
grant, and cannot, therefore, institute an action as admi- 
nistrator before he gets his grant. The law on the point is 
well settled: see Comyn’s Digest “Administration,” B. 9 
and 10; Thompson vy, Reynolds; |) Woolley v. Clark (2). 

it would seem, therefore, that an executor is not only the 
legal representative of his testator, but capable of instituting a 
suit within the meaning of s. 17, subs. r of the Ordinance in 


th} (1827) 3 C, & P. 123. i (2) (13822) 5 B & Ald, 744. 
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question, There is nothing in the Ordinance to confine “ legal 


‘representative’ to a person to whom the Court has actually 


made a grant, But, in their Lordships’ opinion, the words 
“capable of instituting a suit?” mean capable of instituting a 
suit in which adecree might be obtained. The will under 
which the executor clains must therefore be capable of 
probate ; otherwise the action must fail. Jt has to be deter- 
mined, therefore, whether the testator’s will wasin the pre- 
sent case capable of probate in the Straits Settlements. This 
question depends on the Civil Procedure Code Ordinance 
No. 31 of 1907. 

Section’ 3 of that Code provides that where no otlier pro- 
vision is made by the Code or any law in force for the time 
being, the procedure and practice for the time in force in the 
Supreme Court of Judicature in Engiand shall, as near as 
may be, followed and adopted. There is nothing in the Code 
orin any law in force in the Straits Settlements precluding 
the Supreme Court of the Straits Settlements from granting 
probate of the will of a person wherever domiciled. The 
English practice is therefore applicable, According to English 
practice probate may be granted of the will of a person 
domiciled abroad upon proof that it isa valid will according 
to the law of the domicile, and that there are assets 
within the jurisdiction, It is not necessary that it should 
be first provedin the Courts of the domicil: see Jarman on 
Wills, 6th ed, Vol. I,p.7, and Robinson vw, Palmer O) Tt 
follows that the testator’s will could have been proved in the 
Straits Settlements (1) because it was valid according to the 
law of the testator’s domicil, as shown by its admission to 
probate in the Court of the District Judge at Madura; and (2) 
because there were asscts of the testator locally situate in the 
Straits Settlements, 


There was a good deal of discussion before their Lordships: 
Board as to what would have been the result had the English 
Statutes of Limitation been applicable, This discussion, 
though perhaps not strictly relevant, was useful as illustrating 
the principles which ought to guide the Court and throwing 
light on the meaning of the Ordinances of the Straits Settle- 
ments. For the purpose of the English Statutes of Limitation 
time runs from the accruer of the cause of action, but a cause 
of action does not accrue unless there be some one who can 
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(2) f1901] 2 I. R., 489, 
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institute the action. In the case of a cause of action arising in 
favour of the estate of a deceased person at or after his death 
time will at once begin to run, if there be an executor, even 
though probate has not been obtained: Know v. Gye (); 
but if there be no executor, time will run only from the actual 
grant of letters of administration: Murray v. Last India 
Co. (2) Jtis, in their Lordships’ opinion, probable thats 17, 
sub-s. 1, of the Ordinance in question was intended to 
apply this rule. A good deal was also said as to what 
would be the effect if the executor who might have instituted 
proceedings subsequently renounced probate. Their Lordships 
at first thought that this might be important for the purposes 
of the present case because it is doubtful whether one of 
two joint executors can properly institute proceedings on be- 
half of their estate. On reference, however, to the record 
on the appeal from the order of the High Court of Judicature 
at Madras directing probate to be granted, it appears that 
S. R, M. Ramasamy Chetty’s co-executor renounced probate 
at sometime before August, 1907. Since August, 1607, 
S. R. M. Ramasamy Chetty wos therefore sole executor 
and capable of instituting the action. The three years pre- 
scribed by the Ordinance must therefore in any case have 
elapsed before the suit was instituted. 


The second question argued before their Lordships turns 
upon the effect of s. 22 of the Limitation Ordinance. That 
section provides that when after the institution of a suit a new 
plaintiff is substituted or added, the suit shall as regards him 
be deemed to have been instituted when he was so made a 
party; provided that when a plaintiff dies, and the suit is 
continued by his legal representative, it shall as regards him 
be deemed to have been instituted when it was instituted by 
the deceased plaintif. It appears that after the grant of 
probate by the Court of the District Judge at Madura the 
letters of administration pendente lite granted to the original 
plaintiff in this suit were cancelled, and in lieu thereof letters 
of administration with the will annexed were granted by the 
Supreme Court of the Straits Settlements to the appellant as 
attorney for the proving executor. Subsequently, on April 
I4, 1913, an order was made in the suit striking out the 
original plaintiff and substituting the appellant as plaintiff, 
It is contended that, as regards the appellant, the suit 





(1) (1872) L. R. 5 H. LD. 656, (2) (1821) 5 B, & Ald. 204, 
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therefore must, under s. 22 of the Ordinance, be deemed 
to have been instituted on April 14, 1913, at which date 
the action was barred, even if it was not barred when the 
action was instituted by the original plaintiff. Having regard 
to their Lordships’ decision on the first question, it is not, 
strictly speaking, necessary to decide this point. In view 
however, of its impoitance in practice it may be desirable to 
deal with it. | 

Their Lordships are of opinion that s, 22 contemplates cases 
in which a suit is defective by reason of the person or one of 
the persons in whom the right of suit is.vested not being before 
the Court. Section 133 of the Civil Procedure Code provides 
against the defect ofa suit on this ground and enables the 
proper party to be added or substituted. If Ais the right 
person to sue, it would be clearly wrong to allow him, for the 
sake of avoiding the Limitation Ordinance to take advantage 
ola suit improperly instituted by B, Their Lordships do not 
think that s. 22 of the Ordinance has any application to cases 
in which the suit was originally properly constituted as to 
parties but has become defective because there has beena 
change or devolution of interest. Such cases do not fall within 
$. 133, but within s. 169, of the Civil Procedure Code, and the 
proper remedy is by way of an order to carry on proceedings 
and not of an order adding or substituting parties. The 
proviso to s. 22 of the Ordinance may have been inserted fer 
cautelam, and cannot be relied on as controlling the operative 
words. The difficulty really arises cut of the form of the order 
of April 14, 1913. What was required was an order under 
s. 169 of the Code, and if the order was competent it was 
competent under this section only. Their Lordships do not 
think that the respondent could have taken advantage of the 
form of order to escape a liability to which he would have been 
subject if the order had been made in proper form. 


Under the circumstances their Lordships will humbly advise 
His Majesty that the appeal should be dismissed with costs, 
Appeal dismissed, 


Solicitors for appellant: Waites & Co. 
Solicitors for respondent: Loughborough, Gedge, Nisbet 
& Drew, 
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[On appeal from the Ligh Conrt of Judicature al Madras). 


MALRAJU LAKSHMI VENKAYYAMMA 
v. 


VENKATA NARSINHA APPA RAO. 


PARTHASARADHI APPA RAO aie 
= Jay 19. 


. MALRAJU LAKSHMI VENKAYYAMMA,* 


Co itraet~Proposal with a condilion—Acecentance— Compliance wilh con- 
dition—Contrael to bequeath a rilluge—Speeifie performane: —Piactice~ 
Special leave to cross appeal. 


Upon tho marriage of the appellant in 1856, her greal-«annt, a childless 
Hindu widow, who had brought up the appellunt from au early age 
and was anxious that though married the appellant should continue to 
live with her, agreed that if the appellant and her hushand would 
reside with her she would (inter alia) make provision for the appellant 
by the purchase of unspecified immovealile property for her. Tho 
appellant and her husband accordingly resided with the great-aunt, Tn 
1893 the great-aunt bought a village in her own name, but, as she 
declared, forthe appellant, As the title of the village was not taken 
in the appellant’s name her husband became dissatisfied and ceased io 
reside with the great-.unt, whoin October 1873 wrote to the appellant 
to the effect that the village had been purchased for her and would be 
transferred to her on the writer’s death. ‘lhe appellant and her 
husband theroafter resided with the great-aunt until the ereat-aunt’s 


Held, that the letter of October 1833 was a proposal with a condilion 
which was accepted and there was thus a complete and binding contract 
in October 1893, and that there was compliance with the conditi n and 
the appellant was entitled to-recover possession of the village, 

In an appeal to the Judicial Committee by the plaintiff in asuit against 
threa defendants upon a ground of action common to all three, a 
defendant who had not appealed from the decree of tho Court of first 
instance, but had been made a rospondent to an appoal by another 
defendant, and who was out of time for appealing to the Judicis] 
Committee, was joined as a respondent and granted special leave to 


cross-appeal, 

THE‘appellant brought the suit_in 1902 against: Rangayya 
Appa Rao (the first defendant), Narasimha Appa Rao ( the 
second defendant ), and Parthasaradhi (the third defendant ) 
for recovery of possession of a village called Repudi. It had 
belonged to her great-aunt Rani Papamma Rao, upon whose 
death in 1899 the three defendants, after some litigation in 
which a Receiver was appointed, were declared to be equally 


m ern uaa 





* Reported by J. M. Parikh, Barrister- at-Law, London, 
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entitled, The Receiver was also joined as a defendant to the 
suit, The appellant alleged that she was entitled to the village 
upon the death of her great-aunt, either under a contract made 
by the latter or by reason of an oral bequest by her. 


On November 3, 1904, the District Judge decreed the suit. 
He held that the village had been purchased under the alleged 
contract, and that the great-aunt had subsequently agreed to 
hold it in trust for the appellant, subject to its remaining in 
the great-aunt’s possession until her death. He also held that 
the great-aunt on the day of her death made an oral devise of 
the village tothe appellant. Against this decree the second 
defendant alone appealed to the High Court. The other 
defendants, thoigh they were joined as respondents in the 
appeal, took no part in the proceedings. The appeal was 
valued at a third of the valuation of the village given in the 
plaint. This appeal was heard by Sankaran Nair and Abdur 
Rahim JJ., who came to the conclusion that there was no oral 
devise. They, however, differed as to whether there was a 
contract as alleged, On November 16, 1908, the appeal was 
accordingly dismissed under s, 572 of the Code of Civil 
Procedure, 1882. 

The second dzfendant further appealed to the High Court 
under s. 15 of the Letters Patent ( Madras ) joining the other 
defendants as respondents, and again valuing the appeal at one- 
third of the value of the village given in the plaint. This 
appeal was heard by the Chief Justice (Sir Charles Arnould 
White) and Wallis and Miller JJ., who came to the conclusion 
that the evidence did not establish either a contract or devise. 
At the hearing of this appeal the third defendant (the appellant 
in the second of the present appeals) was represented by 
counsel, who applied that the third defendant also should have 
the benefit of the decision of the Court, but this application 
was rejected on the following ground .— 


The second respondent who has not appealed asks the Court to set aside 
the decree against him also, but the old s. 544 of the Civil Precedure 
Code, 1882 does not apply to the case, as the present appeal is not against 
the whole decree. Bofore the present Code came into force, the plaintiff 
had becomo entitled to hold her decree against the defendant undisturbed, 
and the provisions of the present Code cannot be applied retrospectively 
so as todoprive her of it; Colonial Sugar Refining Co. v. Irving, [1905] 
A, C. 369. 


In the result a decree was made on November 26, 1909, by 
which it was ordered that the decrees of 1908 and 1904 be 
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Pashad Singh®), The valuation of the appeals tothe High Co 1 
shows that they were not against the whole decree within the 
meaning of s. 544 of the Code of Civil Procedure, 1482, The 
third defendant was not, therefore, entitled to any relief under 
that section. Order XLT, r, 33 of the Code of 1908, which was in 
force at the date of the Letters Patent appeal, did not apply, 
because the plaintiff had then obtained a vested interest in 
the decree appealed from as against the third defendant: Colo- 
nial Sugar Refining Company v. Irving?) and Karsondas 
Dharamsey y. Bai Gungabail3). In any case that rule is discre- 
tionary and the High Court has rightly exercised its discretion 
in refusing to give him relief. The only object of the third 
defendant to now come in as a respondent in the plaintiff’s 
appeal is to enable him to avail himself of a decision adverse to 
her, and consequently the argument against his right to cross- 
appeal applies equally to his joinder as a respondent. Refer- 
ence was also made to the Code of Civil Procedure, 
1882, ss. 598 and 599 and the Code of 1908, O. XLI, r. 4. 


P. O. Lawrence K. C. and J, M. Parikh, for the third 
defendant—The Order in Council joined the third defendant 
as a respondent unconditionally, and only the special leave to 
cross-appeal is open to objection at the hearing, The decree 
of the District Court proceeded on grounds common to all the 
defendants, The appeals to the High Court were against 
the whole decree and the Court had power to give relief to the 
third defendant under s. 44 of the Code of Civil Procedure, 
1882: Kam Kamal Shaha v. Ahmad Alia and Dhutialoor 
Subbayya v, Puidigantam SubbayyaG). The valuation of the 
appeal is for the purposes of Court-fees and the question 
whether there is an appeal against the whole decree depends 
upon the grounds stated in the memorandum of appeal and not 
upon the amount of Court-fees paid thereon: Cheda Lal v. 
Badullah(& Rules 4 and 33 of O. XLI of the Code of 1908 
apply, but it is not necessary torely onthem. Where, as in 
this casé, a decree proceeds ona ground common to all the 
defendants and there is an effective appeal against it by one 
of them, the Limitation Acts do not bar the other defendants’ 
rights to relief. In such a case the case of Colonial Sugar Refin- 
ing Company w. Irvingi") has no bearing. Lastly, thisis a petition 


(1) (1901) L. R. 29 I, A, 40, (5) (1907) I, L. R. 30 Mad. 470, at 
(2) [1905] A. C. 369. Dp, 471. 
(3) (1905) I, L, R. 30 Bom, 329,, (6) (1888) I. L. R. 11 All. 85. p, 38 


7 Bom. L, R. 965. 
(4 09233) I. L R. 39 Cal 429, (7) [1905] A. C. 369. 
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for special leave to cross-appeal. It is not an application for 
special leave to bring a substantive appeal, and consequently 
the rule of practice laid down in Mutusawmy Jagavera Yeltapa 
Naiker v. Vencataswara VettiaQ) and Moti Chand v. Ganga 
Parshad Singh?) does not apply. Ina fitting case, and it is 
submitted that the present is such a case, the Board has given 
special leave to appeal nunc pro tunc, and in one case has given 
relief to the respondent even without requiring him to entera 
cross-appeal : Gajadhur Pershad v. The two Widows of Emam 
Ali Beg): and Cassim Ahmed Jewa v. Narainan Chetiya) 
Reference was also made to ss, 112 and 154 of the Code of 
Civil Procedure, 1908, 


Sir H., Erle Richards K. C., replied. 


March 9, LORD SHAw.—Their Lordships are of opinion 
that the third defendant, being a party to the appeal, should 
have leave to present his cross-appeal. The question whether 
he is entitled to any relief will be further considered should 
the principal appeal fail, 


Present : 


LORD SHAW, LORD SUMNER, SIR JOHN EDGE, MR, AMEER 
ALI AND SIR LAWRENCE JENKINS. 


March 23, 28, 29 and 30. Sir H, Erle Richards K. C. and 
Kenworthy Brown, for the plaintiff-appellant —The evidence, 
verbal as well as documentary, establishes a contract by the 
great-aunt which the Court can enforce by specific performance: 
Hammersley v. Baron De Biel O) which was decided on contract 
and not on the now exploded doctrine of making gooda 
representation ; see Pollock on Contracts, 8th Edn., p. 752, and 
the case cited there. The principle of Synge v. Synge®) lately 
approved by the Board in Central Trust and Safe Deposit Com- 
pany v. Snider) applies. There was a conditional proposal by 
the great-aunt within the terms of s, 8 of the Jndian Contract Act 
(IX of 1872) and acceptance by performance of the condition. 
Reference was also made to Maunsell v. Hedges, White(8):; 
Maddison v. Alderson?) which was recently considered in 
Mahomed Musa v. Aghore Kumar Ganguli(o) and the Indian 
Contract Act, 1872, s. 2 (d). 


(3) (1865)10 M. L A. 323, (6) [894] 1 Q. B, 466. 
{2} (1901) L. B, 29 I. A. 40. (7) [1916] A, C, 266. 
(3) (1875) L. R. 2 I, As 205, (8) (1854) 4 H.L.C. 1039, 


(4) (1910) L. R. 37 I. A, 138; 12 Bom. L.R., 646. (9) (1883) 8 App. Cas. 467. 
(5) (2845)12 Cl, & F, 45, (10) (1914) L.R, 42 IL, A, L; 17 Bom, L, B. 420. 
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PU. De Gruyiher K. C, and Dude, for the first respondent ; and 
1916 P, O. Lawrence K. C, and J, M. Pariki, for the second 
~~ respondent and the cross-appellant—The idence did not 

Mangas establish a contract, but amounted merely to an expression of 
Taare intention, which could not be enforced: Maddison v. 

Nangtnna “laerson; Loffus v. Maw): Maunsell v. Hedges, White and 

== Jorden v, Money(2); and Pollock on Contracts, 8th Edn., p. 558 
and the cases there cited. If the letter of October 1893 passed 
any title, it is inadmissible in evidence for want of registration : 
Indian Registration Act (III of 1877), s. 17 (b); and Umrao 
Singh v. Lachhman Singh), At the time of the purchase of 
the village the great, aunt did not constitute herself a trustee 
for the plaintiff. There was no declaration of trust then or 
subsequently. Reference was made to the Indian Trusts 
Act (II of 1882}, ss. 5 and 92. As regards the position of the 
cross-appellant, if the plaintiff’s appeal fails, her suit should be 
dismissed as against all the defendants. 


Sir H. Erle Richards K. C., replied. 
J. M. Parikh, replied on the cross-appeal, 


The judgment of their Lordships was delivered by 


Lorp SHAw.—These are consolidated appeals against a 
judgment and decree, dated the 26th November, 1909, 
pronounced by the Chief Justice and two Judges of the High 
Court of Judicature at Madras in an appeal under Letters 
Patent against a decree of the High Court dated the 16th 
November, 1908. The two Judges constituting the High 
Court differed in opinion, with the result that a decree 
proncunced by the District Judge of Godaveri, dated the 3rd 
November, 1904, had been affirmed in the original appeal. 
The Letters Patent appeal was allowed and the suit was 
dismissed. The foim which the dismissal took will be after 
wards referred to. 

The suit was brought with the main object described in 
ihe first prayer of the plaint,—to the effect that it be declared 
ihat the plaintiff is entitled to the village of Repudi, and that 
defendants do put the plaintiff in possession of the same, 

Rajah Narayya, who died in 18€4, was the owner ofan 
extensive zemindaiy of Nidadavole. He was survived by two 
widows, both of whom were childless. One of these widows 





f G) (0862) 3 Giff. 562. (3) (1911) LR. 88 LA, 104; 33 Bom, L, R- 404. 
(2) (2855)5 H.L.C. 185, 217. 
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At that time the Rani purchased the property known as 
Repudi. She made no concealment of having done so for the 
plaintiff ; but she did raise objection to the title of Repudi being 
taken directly in the plaintiffs name. The impression of her 
Dewan had been that the transaction was to be direct ; and on 
the 28th February, 1893, a receipt was given to him 
for an advance paid in respect of the purchase which 
bore that “having settled to sell to you for 40,000 rupees the 
village” .... “in order that you may give away the same 
to M. R. Ry. Rajah Malraju Lakshmi Venkayyamma Rao 
Garu for dowry,” ... “we have this day received frem 
out of your own separate property 100 rupees as advance 
towards the said sale amount.’’ This appeared to be much too 
direct for the Rani, and she wrote to the Dewan on the 8th 
March; “I have told you that this village should be purchased 
and the document obtained, for the present, in my name alone, 
as was done before.” She mentioned her desire that the 
document “should be got written” as on the preivous occasion, 
and she added “itis not my intention to have this village 
conveyed to anyone’s name for the present, and so I have 
written this.” In their Lordships’ opinion the Rani desired 
to foilow her own previous practice of taking the title in her 
own name, and as was done with the two other villages, there- 
after to give a conveyance from herself, She uses the expres. 
sions “for the present,” and ‘tas was done for the former 
villages.” The title was accordingly taken in her own name. 

This, however, brought matters to a head with regard to the 
position of the plaintiff and her husband, and to their con- 
tinuing to reside with the Rani. The plaintiffs husband left; 
he betook himself to his own property, and he received various 
communications which asked him to return, and contained 
assurances that the arrangement upon which Repudi was 
bought, namely, that it should be truly for the plaintiff, should 
be carried out. Their Lordships do not state these arrange- 
ments in detail. They are, however, fully satisfied on the 
evidence that the Dewan and the plaintiff’s uncle were autho- 
rised to communicate to the plaintiff’s husband this assurance 
and promise, and that in pursuance of that authority they 
visited him and made the communication. 

The negotiations were protracted, but they culminated ma 
letter of date rath October, 1893, written by Papamma jn her 
own hand to the plaintiff herself, in which she stated : “Repudi 
was purchased for you alone. Some encumbrances thereon - 
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have yet to be discharged. I shall discharge the debt, retain P. C. 
it under me so long as I am alive, and afterwards convey it to 191€ 
ou yourself. From that forwards you may do with itas you we 
A A The whole world knows that I purchased it (only) to Matraso 
give itaway to you. Do not think, even in your dream, that v. 


I, who brought you up from infancy, would ruin you. I wrote ee 
; aa ARSINH A 

to the grandson (she designated the plaintiff's husband thus) —— 
Lord Shaw 


in that manner, thinking that there was need to tell him all 
these matters and nothing else.” 

This letter appears to their Lordships to bea promise, and 
to be quite definite (1) with regard to its subject-matter, 
namely, the village of Repudi; (2) with regard to the owner- 
ship thereof, namely, that that was to bein the plaintiff; and 
(3) with regard to the date of her entry into possession thereof, 
namely, that possession would be given immediately upon the 
expiry of the life interest therein, which Papamma reserved to 
herself. 

In their Lordships’ opinion this promise was accepted. The 
evidence taken as a whole and the actings of parties are in 
entire conformity with this being so. Their Lordships believe 
the plaintiff’s testimony to the following effect: “In the said 
letter she wrote to say that she would pay off the debts, keep 
the village under her throughout her lifetime and then give it 
tome. Jagreed to it. Iinformed my husband of this. He 
too consented to it. Being unable to bear the separation, she 
desired me to stay with her. She promised to give me, as 
aforesaid, for staying with her accordingly till her death, The 
arrangement was that both myself and my husband should 
remain there, I consented to it accordingly. My husband 
also consented to it. Had Papamma Rao Garu failed to enter 
into such an agreement in regard to Repudi, myself and my 
husband would not have stayed there.” 


The Board is of the opinion accordingly that there was here 
a completed contract. Papamma accomplished her desire, and 
she obtained the consideration which she had so much at 
heart. Acceptance of her terms and compliance with her 
stipulation were made. The words of Lord St, Leonards in 
Maunsell v, Hedges) might be asked here: “Was it not a 
proposal, with a condition, which, being accepted, was equi- 
valent to a contract?” Their Lordships do not doubt that 
it was: 


Pate, 








(1) (1854) 4 E, L. O. 1039- 


eG 
1916 


wra 
MALRAJU 

Y. 
VENKATA 
NARSINHA 


Lord Shaw 


a ini 


THE BOMBAY LAW REPORTER.  [VOL. XVII 


From that date forward, for a period of about seven years, 
namely, until Papamma’s death in 18y9, the plaintiff and her 
husband continued to live with her in her palace. There is a 
mass of oral and documentary evidence, but it does not 
advance, nor does it in their Lordships’ opinion recede from, 
the point of completed contract as above set forth, 

This being so, the citation of that set of cases of which 
Maddison v. Alderson) and Maunsell v, Hedges are the 
familiar examples is beside the mark. In both of these cases, 
as must be done in all cases of a similar character, the true 
issue must be disentangled from statements or representations 
simpliciter, or from mere announcements of intention; and 
that true issue is: is a contract proved? Hada contract been 
proved in either of the examples cited, there is nothing to 
suggest that the law would have refused to give guest to it by 
way of specific performance, 

Maddison v. Alderson is a good.instance of the point. lhe 
contract was alleged to be constituted by a promise followed 
by actings on the faith thereof. The actings were carefully 
scrutinised in order to see whether the contract, the sole 
evidence of which otherwise was in the testimony of the plain- 
tiff herself, was established. Lord O'Hagan put the matter thus: 
“ Assuming thatthe action must be considered maintainable, 
ifat all, for the purpose of enforcing a parol contract, partly 
performed, the course of the argument appears to me to have 
been further erroneous in this, that, instead of seeking to 
establish primarily such a performance as must necessarily. 
imply the existence of the contract, and then proceeding to 
ascertain its terms, it reversed the order of the contention, The 
Court was asked, from the findings ofthe jury and the testimony 
supporting them, to say there was a contract ; and then to 
discover in the conduct of the parties acts of performance 
sufficient to validate the bargain so previously ascertained.” 
And Lord Blackburn put the matter broadly thus: “ It seems 
to me that in this case the evidence is evidence irom which a 
contract would not have been found by a jury, if it had been 
explained to them that to make a contract there must bea 
bargain between both parties.” 

Inthe case of Maunsell v. Hedges a bill was filed for 
the purpose of compelling those claiming under a certain will 
to settle certain real estatesin Tipperary on the appellant 








eyed 


{1) (1883) 8 App. Cas, 467. 


VOL. XVI. | THE BOMBAY LAW REPORTER. 


the following four documents of title: (1) A building lease, 
dated April 2, 1884, from the Secretary of State for India to 
one Maung Bwa of a plot of land for five years, the tenancy to 
continue thereafter until terminated by either party giving 
three months’ notice in writing ;(2)a building lease, dated 
July r, 1884, also from the Secretary of State for India to Ma 
Thit, the wife of Ko Tha Gywe, of another plot for the same 
term and on the same conditions;(3) a sale deed, dated 
January 5, 1888, whereby the said Maung Bwa assigned to Ma 
Thit a dwelling house described as situated in 14th Street, 
Rangoon, and the plot of land on which it stood for the 
residue of the term created by the said lease of April 2, 1884 ; 
and (4) asale deed, dated January 3, 1901, whereby Ko 
Tha Gywe purchased a house “ known as No, 88, situate in 
14th Street, Rangoon.” Ko Tha Gywe died sometime in 
1902, and his daughter Ma Saw took over his liability under 
the loan, executing on January 1, 1903, a promissory note for 
Rs. 6000 in favour of the said firm and keeping the deposit of 
the said title-deeds with them as security. Subsequently she 
borrowed from time to time further sums from the firm, the 
same’ documents remaining in its possession. On June 1, 1906, 
Ma Saw and her husband gave the firm a promissory note for 
Rs. 13000 in respect of the total amount due to the firm at 
that date, keeping deposit with it the said four documents 
as security. On the back of this promissory note there 
was the following signed by the Ma Saw and firm :— 
“As security. Grant of a house in 14th Street, Rangoon.” In 
December 1906, the appellant acquired the business of the 
firm and the last promissory note was endorsed to him and the 
said four documents of title were delivered to him. 

In 1908, Ma Saw obtained from the Government two fresh 
leases in respect of the whole of the land covered by the 
deposited documents. The whole land was divided into four 
plots numbered 65, 66, 66A and 67. One of the two leases 
was in respect of the first three plots and the house standing 
upon them, which was then known as No. g2, Strand Road, 
Rangoon, The other lease was in respect of plot 67 and a 
house standing upon it, known as No. 87, 14th Street, 
Rangoon, These four new plots and numbers did not corres- 
pond with the three plots referred to in the deposited docu. 
ments, but it appeared, as their Lordships found, that the house 
on plot No. 67 was that which had been sold to Ko Tha Gywe 
by the sale deed of January 3, 1901. 
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In 190), the appellant brought the suit, giving rise to this 
appeal, against Ma Saw and her husband and another, on the 
promissory note claiming, ¿»ter alia, a declaration that he was 
entitled toa vaud charge upon the whole property. At the 
Gite or the suit a judgment-crecitor of Ma Saw had attached 
in execution of a money decree agatust her the four plots with 
the two houses thereon. The appellant, claiming to have an 
equitable mortgage on tae whole property, applied to the 
Court that the sale should be made subject to his charge, 
The proclamation of sale accordingly stated that the appellant 
claimed to have an equitable mortgage for Rs, 13000 and 
interest. At the sale the appellant purchased plot No. 67 
with the house known as No. 87, 14th Street, and the 
respondent purchised plots Nos. 65, 66 and 66A with the house 
known as No, 92, Strand Road. The respondent was, therefore, 
made a defendant to the suit, Robinson J., who tried the suit, 
decreed it against all the defendants. 

The respondent alone appealed and his appeal was allowed 
by Hartnoll, Ong, C. J. and Towney J., who set aside the decree 
appealed from in so far asit related to the respondent and 
dismissed the suit as against him, They were of opinion that 
only one house was given as security, that that house was 
No. 87, rath Street, purchased by the appellant, and that “ on 
the evidence produced by the plaintiffit cannot be held that 
the title-deeds of the Strand Road house were delivered to the 
lenders by way of security.” 

The appellant, thereupon, appealed to His Majesty in Council. 

De Gruyther K. Cand J. M. Parikh, for the appellant.— The 
appellant has an equitable mortzage in his favour on the whole 
of the properly. The equitable mortgage is conclusively 
proved by the fact that the documents of title to the whole of 
the properly were deposited with and remained in the 
possession of the lenders. The charge is evidenced by the 
deposit of title-deeds and is not limited by a subsequent 
memorandum : dshiany. Dalton) and Ev parte Kensington). 
The note on the back of the promissory note is not, and was 
not, intended to be the contract between the parties, and 
notwithstanding that note the app llant is entitled to show by 
other evidence what the real contract between the parties 
was: Indian Evidence Act, 1872, ss. 9r and 92, proviso 2. 
At the time of the first transaction there was only one big 
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house with a stable on the plots. That house is now known as 
No, 92, Strand Road, and the stable is now known as No. 87, 
rath Street. Hence the whole property is referred to as one 
house and the note on the back of the promissory note was in- 
tended to show that the same security was to continue. If it 
be held that the charge was limited to one house it is submitted 
that the evidence shows that that house was the one pur- 
chased by the respondent. Moreover, Ma Saw has admitted 
that both houses together with the four plots on which they 
stand are subject to the appellant’s equitable mortgage. 
Again, the case was decided in the Court of first instance on 
the footing that if there was a charge at all, it extended to the 
whole of the property, and the question that the charge was 
only on the house purchased by the appellant but not on 
the house purchased by the respondent was raised for the first 
time in the Court of appeal, which Court erred in entertaining 
and deciding such a question of fact, 


Sir H. Erle Richards K. C.and F. J. Colman, for the 
respondent, were not called upon. 


The judgment of their Lordships was delivered by 


LORD SHaw.—Their Lordships think it unnecessary in this 
case to call upon learned counsel for the respondent. They 
are of opinion that the judgmont of the Chief.Court of Lower 
Burma appealed from is correct. 

The rights of the parties have to be determined, in their 
Lordships’ opinion, by a written agreement, which is, in their 
Lordships’ view, the limit and standard fully measuring the 
obligations of Mah Saw, who obtained an advance of 13,000 
rupees from the respondent on the rst June, 1906. 

On that date there was a notandum put upon the back of a 
promissory note then granted, and the notandum is to this 
effect: “As security, grant of a house in rath Street, 
Rangoon.” Their Lordships take no stock of an alteration 
made after that notandum was signed, by which there was an 
interpolation of the words “Strand Road and,” which words 
would have, in appearance at least, extended the scope of the 
security from “a house in rth Street, Rangoon,” to “a house 
in Strand Road and 14th Street, Rangoon.” Had an argument 
been raised as to whether, this alteration having been made, 
any rightsin law could now be founded upon this document, 
that argument would have been considered : but it is unnecessary 
to make any pronouncement upon this topic, and accordingly 
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P. ČC. their Lordships deal with the document signed by Mah Saw on 
191g the rst June, 1906, as definitely limiting and describing the 
=~ scope of the security. It was a “grant,” in the singular “of a 

Prawstvan- bouse,” in the singular “in r4th Street, Rangoon.” 
ae The law upon this subject is beyond any doubt. (1) Where 
Cuan Mag titles of property are handed over with nothing said except 
Pore that they are to be security, the law supposes that the scope of 
EETA the security is the scope of the title. (2) Where, however, 
—— titles are handed over accompanied by a bargain, that bargain 
must rule. (3) Lastly, when the bargain is a written bargain, 
it, and it alone, must determine what is the scope and the 
extent of the security. In the words of Lord Cairns in the 

leading case of Shaw v Loster) : 

« Although it isa well-established rule of equity that a deposit of a 
document of title without more, without writing, or without word of mouth, 
will create in equity a charge upon the property referred to, I apprehend that 
that general rule will not apply where you have a depostt accompanied by 
an actual written charge. In that case you must refer to the terms of the 
written document, and any implication that might be raised, supposing 
there were no document, is put ont of the case and reduced to silence by the 
document by which alone you must be governed”, 

Their Lordships accordingly have admitted in argument the 
only possible question which remains (standing the document 
specifying the security and signed by Mah Saw), namely, the 
question of identification of the term “ grant of a house in 14th 
Street, Rangoon.” To identify this grant, a reference has 
been made by learned counsel for the appellant, to the various 
title-deeds of the properties called Plots 65, 66, 66A, and 67. 
These deeds are as follows: With reference to Plot 65, there 
is a lease of land in favour ofa person named Ma Thit, who 
was the mother of Mah Saw. With reference to Plot 66, and 
apparently also to 66A, there is a document for sale of a house 
and of land in favour of Ma Thit. But then, with reference 
to the last document, namely, as to Plot 67, there is a “ grant 
of a: house,” a conveyance of a house on the 3rd January, 
1901, in favour of Ko Tha Gywe. Ko Tha Gywe was the 
husband of the grantee, or lessee, of the other plots of ground 
covered by the other documents. He was the father of Mah 
Saw, and it does occur as a matter of interest that this person, 
the father of Mah Saw, who had a conveyance of a house, 
that on Plot 67, was himself a borrower from the persons 
who are interested in this suit, who were bankers and 
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money-lenders in the district. On the roth October, 1902, 
he borrowed a sum of 5,000 rupees from them; and a 
somewhat curious transaction took place, namely, that 
he deposited with the money-lenders, not only the title 
of the property belonging to himself, namely, the grant of 
the house, but also the title-deeds of the other three properties 
which belonged not to himself, but to his wife. It was on this 
occasion that all these titles found their way into the hands of 
the lenders. Mah Saw succeeded to Ko Tha Gywein the 
ownership of the house on Plot 67. 

Their Lordships have, in these circumstances, no doubt 
whatsoever that the identification of the “grant of a house 
in 14th Street, Rangoon,” by her is accomplished by a reference 
to the conveyance of the house in favour of Ko Tha Gywe, 
which house had been his property when the original advance 
of 5,000 rupees, some years before, was obtained by him. 

Their Lordships finally remark that, as against this 
identification of the house in 14th Street there is no evidence 
at all satisfactory in this case, and it was for the persons holding 
this security clearly to satisfy the Court of the scope thereof. 
They have not doneso. There is nothing in the case which 
confirms the view that, under the term “grant of a house,” 
which would be a singular term applicable to a singular title, 
there was included the subject of three other plots of land 
under leases. Their Lordships cannot assent to such a 
construction, They think the security is distinctly and by 
contract limited, and they cannot extend it asdesired. They 
have no doubt that the Chief Court of Lower Burma has 
reached a proper conclusion. 

Lheir Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Appeal dismissed, 


Solicitor for the appellant: Edward Daigado. 
Solicitors for the respondent ; Arnould & Son. 
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[ On appeul from the High Covrd of Judivature at Bombay.) 
Present: 


LORD ATKINSON, LORD PARKER OF WADDINGTON, 
SIR JOHN EDGE AND MR. AMEER ALI. 


RAMDAS VITHALDAS DURBAR 


Uz. 
S. AMEERCHAND & Co. 


Hanan aaa 


RAMDAS VITHALDAS DURBAR 
v 


CHHAGANLAL PITAMBER.* 


Indian Contract .let (LN of 1872), Sees, 102, 103, 108 aad 178-~Sicppage in 


transit—Jiupressions ‘dacument showing Ulle, tduenment of Gile, and 
Gustrument of liile to goods—Test to be upyrlied in dele-wining whether a 
document is a document of tilh--Raileuy receipts are instruments of 
litle—Assigument by entorsement of reilway recipi» by the buyer by way 
of pledge—LRight of unpaid rendor— Transfer of Proyeriu Act UV of 
1882), Sees. 4 and 137, 


Whenever any doubt arises as to whether a particular document isa 
‘document showing title’ or a ‘document of title’ to goods for the 
purposes of the Indian Contract Act (IX of 1877) the test is whether the 
document in question is used inthe ordinary course of business as 
proof of the possession or control of goods, or authorising or purporting 
to authorise, either by ondorsemeut or hy delivery, the possassor of 
the document to transfer or receive the gocds thereby represented, 

Quacre.— Whether apart from evidence of such an ordinary course of 
business the effect of s3. 4 and 137 of the Transfer of Property Act 


‘TV of 1882) would be conclusive in determ'ning whether a particular 


document is a document of tille within the ludian Contract Act, 1872? 


In ihe present case both Courts in India having found that the 
railway receipts in question satisfy the test, their Lordships held that, 
even apart Irom ss. 4 and 137 of the Transfer of Property Act, 
1882, as amended, the said receipts were documents shawing title to 
goods within ss. 102 and 108 and documents of title within the meaning 
of s, 178, aud also instruments of title within the meaning of 
3. 103 of the Indian Contract Act, 1872; and consequently as Lhe said 
railway receipts were assigned by cndorsewent by the buyer of the 
goods to the respondents respectively by way of pledgeto secure 
advances mado specifically on them, the seller could not have slopped 
the goods in transit without payment or tender to the respective 
respondents of the amounts of their advances. 

In the Indian Contract Act the three expressions, (1, ‘document 
showing title’, (2) ‘document of title’, and (2) ‘instrument of title’ are 
used in the same sense. 


` 


“Reported by J. M, Parikh, Barrister-at-Law, London. 
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that the consignees were insolvent gave notice to the Bombay 
Steam Navigation Company upon one of whose vessels the 
goods were shipped claiming to stop them in transitu, The 
respondents also claimed the goods from the said Company 
as holders of the said receipts for valuable consideration, 

The Bombay Steam Navigation Company, thereupon, on the 
15th August 1911, instituted the present suits under O. LV 
of the Civil Procedure Code, 1908, against the appellants, the 
respondents and the consignees praying that the defendants 
might be required to interplead together concerning their claims 
to the said goods. 

The first of these suits—now the first of these appeals— 
came on for hearing before Mr. Justice Macleod and a number 
of issues were settled of which the following are all that are 
now material :— 

(6) Whether the first defondant (the present appellant. under the 
circumstances had any right to stop the goods in transit ? 

(7) Whether the socond defendant advanced in good faith Rs. 15,000 on 
the terms set oul in paragraph 4 of bis written statement and whether the 
Railway receipt inrespect of the 125 bales was not duly assigned and 


transferred to the second defendant as security for re-payment of the said 
gum ? 


£8) Whether the first defondant was notaware that it wasthe usual 
course of business of defendants 3 and 4 (the consignees) to raise money 
by pledging the Railway receipts for the goods covered by them ? 

(9) Whether by the custom of the trade Railway receipts are not treated 
as instruments of fille to the goods covered by them within the meaning 
of s. 13 of the Contract Act? ; 

Evidence was then adduced, but in the course of the cross- 
examination ofthe first defendant the learned Judge stopped 
further cross-examination on ‘issues 7, 8 and 9 and decided not 
to try those issues. 

On the rith January 1912, the learned Judge delivered judg- 
ment. He said that it would be simplest to decide first as between 
the consigner and consignees whether the former was entitled 
to stop the goods and ifthis was decided in his favour to 
consider next whether the consigner was bound to satisfy the 
claim of defendant No. 2 (the respondents in the first appeal) 
under s. 103 of the Contract Act before he could get possession 
of the goods. He decided the first question in favour of the 
consigner; and then held that the railway-receipts were not 
instruments of title under the section, that they had not been 
made so by s. 137 of the Transfer of Froperty Act, and 
that even if a custom were proved that in Bombay such 
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receipts passed by endorsement and delivery and Py Ọ: 
considered as representing the goods tnis could not affect the jo91¢ 
right of the first defendant to stop the goods. He accordingly =~ 
answered the second question in the negative and gave Ranpas 
judgment for the first defendant with costs. VITAALDAS 
The second defendant (the respondent in the first appeal) g A 
thereupon appealed to the High Court and after it had been ciraxp & Co. 
pointed out on his behalf that the learned Judge had decided eae 
not to try issues 7, 8 and 9 and had stopped cross-examination yrpwarpas 
on these issues the High Court remanded the case in order Y. 
that evidence might be recorded on these issues and that they CuuAGay- 
should be tried. oe 
The case was accordingly remanded and further evidence 
was adduced and, on the gth December 1912, the learned 
Judge delivered judgment on the remand. He held upon the 
seventh issue that the second defendant had advanced the 
Rs, 15,000 in good faith and that the railway receipts in question 
were endorsed to him as security for the general balance due to 
him including the Rs, 15,000 ; upon the eighth that the consigner 
was not aware that it was the usual course of business for the 
consignees to raise money by pledging the railway receipts 
for the goods covered by them; and upon the nineth that the 
evidence did not show that there was any such usage and that 
if there was it was contrary to positive law. He accordingly 
again gave judgment for the first defendant with costs. 
In the meantime the second suit came on for hearing before 
Mr. Justice Beaman and the parties agreed that judgment 
should be given in accordance with the first decision of 
Mr. Justice Macleod subject to appeal and the learned Judge, on 
the 13th February 1912, delivered judgment accordingly and an 
appeal was thereupon preferred therefrom to the High Court 
by the respondent in the second appeal. 
Both appeals then came before the High Court and were 
dealt with in one judgment. The learned Judges held that in 
both cases the advances were made in good faith specifically 
upon the railway-receipts and had not been repaid ; and they 
further held that having regard to the fact that a portion of 
the transit was by sea the railway-receipts were instruments 
of title within the meaning of s. 103 of the Contract Act; that 
in any case by s. 137 of the Transfer of Property Act such 
receipts had now been declared by law to be such instruments 
of title; and that by the custom of the trade as proved by 
the evidence such receipts passed from hand to hand by 
R 85 
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endorsements and were considered as representing the goods 
and as entitling the last holder to delivery; that they were 
treated as instruments of title within the meaning of s. 103 of 
the Contract Act and that it followed as matter of law that 
the last endorsee was entitled to delivery as against an unpaid 
vendor who stopped the goods in transit. They accordingly 
reversed the decisions in the Courts below and decreed the 
appeals with costs, 

The appellant, thereupon, appealed to His Majesty in 
Council. 


De Gruyther K. C., for the appellant.—The question here is 
whether railway receipts are “instruments of title” within 
s. 103 of the Indian Contract Act. I contend they are not. 
I rely upon Condition 3 which does not contemplate assign- 
ment. The endorsement does not, by the form of the 
document itself, have the effect ofsale or pledge. Nobody 
reading the document by itself could imagine that it was 
negotiable, or that title passed by endorsement. Delivery is 
made to the indorsee not as assignee, but as agent of the 
consignee. 

The English Factors’ Act of 1877 has never been extended to 
India: The Indian Contract Act corresponds with the English 
law as it was before 1877. 

There can be no pledge of goods unless there is delivery, 
actual or constructive: Indian Contract Act, ss. 76, 78, 148, 
172. For constructive delivery you must have an instrument 
of title, such as a bill of lading. 

The Transfer of Property Act ( II of 1900) s. 137, on which 
reliance has been placed by the appellate Court, merely 
excludes the operation of the preceding sections as to action- 
able claims. It is a saving clause, not a provision as to what 
is negotiable. It was not intended to make negotiable what was 
not negotiable before. It does not alter the nature or character 
of any document or the mode of transfer provided by law 
ins, 2, Section 4 of the Transfer of Property Act of 1882 does 
not make the Chapter on actionable claims as defined ins. 2 
part of the Indian Contract Act. “ Document showing title to 
goods” in s, 102 of the Indian Contract Act means a document 
by which title passes alone. 

[LORD PARKER.—This section says assign “it,” not goods, 
Is it not an exception to s. 101? “ Assign ” must mean validly 

assign so as to pass title. Delivery is essential to prevent 
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the exercise of the right of stoppage, The delivery ofthe P. C. 
paper is good delivery of the goods. The right of stoppage 


ceases because there has been delivery ]. = 
Section 103 only refers to instruments of title which are Rampas 

negotiable, e.g., bills of lading. ViTHALDas 
(LORD PARKER referred to Dublin City Distillery Limited §, a 

v. Doherty (1). CHAXD & Co, 


If it is held that the Legislature meant s. 137 of the Transfer Rampas 
of Property Act (II of 1900) to be read with ss. 102, VITHALDAS 
103 of the Indian Contract Act, there isan end ofthe case, | ™ 
but I submit they did not. aa 

[LORD PARKER.—Section 108 of the Indian Contract Act — 
expressly means many of the documents mentioned ins. 137 of 
the Transfer of Property Act, 1900], 


The English Factors’ Act of 1842 was extended to India by 
s. 4 of the Indian Factors’ Act (XX of 1844). But the Act 
of 1842 applied only to agents forsale and hence it was that 
the English Factors’ Act of 1877 was passed, But this latter 
Act was never extended to India, where the law applicable is 
to befound ins. 108 (sale) and s. 178 (pledge) of the Indian 
Contract Act. Hence no valid pledge was created. The 
endorsement of the receipt did not effect any assignment of 
the goods. The title did not pass by endorsement of a 
document. which is not recognised as negotiable. The pledge 
of adocument may create charges on the document, but not 
on the goods or property represented, 

(Lord PARKER.—Section 178 of the Indian Contract Act 
creates the pledge, and s. 103 puts an end to the right of 
stoppage in transit]. 

Section 108 of the Indian Contract Act reproduces s. 4 of the 
Indian Factors’ Act of 1844, which applied only to agents, 

[LORD PARKER.—You have no right to assume that the 
Indian Contract Act was enacted to reproduce English law], 

“Instrument of title’ only refers to negotiable instruments 
similar to bills of lading. Railway receipts are not instruments 
of title: Zhe Great Indian Peninsula Railway Company 
v. Hanmandas Ramkison2); Merchant Banking Company 
of London v. Phenix Bessemer Steel Company). 


E. B. Raikes, followed.—The Railway receipts contemplate 
delivery tothe consignee only. “ Document” is wider than 


(1) [1914] A.C, 823. (3) (1877) 5 Ch. D. 205, 
.2)(1889) I, L. R. 14 Bom. $7, 
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“instrument”, The same phrase is used ins. 102 and s, 108. 
The delivery mentioned ins. 1o1 is physical delivery, not 
delivery by a bill of lading: s. go. 

(Mr. AMEER ALI referred to Illustration (c).] 

A bill of lading does not put the goods in the possession of 
the holder. 

[LORD PARKER.—At common law possession is always 
held to be delivered by a bill of lading. | 

[LORD ATKINSON.—The doctrine of stoppage in transit 
assumes that handing over a bill of lading is equivalent to 
delivery. If a bill of lading is assigned, the right of stoppage 
ceases under ss. 10%, 102, Must not that be because the 
assignment gives possession ? |. 

Even if that beso, it would give possession whether or-not the 
second buyer acted in good faith and for valuable consideration. 

In England an alteration in the law was admittedly made 
by the Factors’ Acts of 1877 and 1879. Wasa similar alteration 
made in India five years before? There does not appear to have 
been any case in whichit has been held that the assignment 
of any document other than a bill of lading can defeat 
stoppage in transit, Even in England the words of 40 & 41 


Vic. c. 39, 8.5 are not so wide as the text books make out. 


In India, I submit, the vendor’s right of stoppage in transit is 
not defeated by an assigment similar to this. 


Sir Erle Richards K. C, and Sir William Garth, for the 
respondents.—I have three propositions: (1) “Instrument of 
title” is wide enough to cover these receipts. It has been 
held by both Courts that they give a right to delivery of the 
goods andare regarded by all persons in the trade as giving 
such a right. I rely on the judgment of Jessel M. R.in Merchant 
Banking Company, of London v. Phenix Bessemer Sieel 
Company where he held that a delivery order was an instrument 
of title. 

[LORD ATKINSON.—In that case it was an invoice]. 

(2) The other sections of the Indian Contract Act and 
other enactments show that the words cover railway receipts. 
“ Documents of title’ is used in the Factors’ Act of 1844 as 
meaning documents giving right to delivery. 

(3) There is no reason for limiting the meaning of 
“instruments of title” as suggested, and in confining it to docu- 
ment ejusdem generis with bills of lading which pass property, 

That was not the ground on which a bill of lading got 
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exempted at common law. Lord Blackburn bases iton the P, C. 
principle that in the case of goods atsea attornment was 4946 
impossible; he does not put itat all on the passing ofthe =~ 
property. Benjamin on Sale bases it on contract. The law Raxpas 
was not altered till 1877. VITHALDAS 
It is suggested as an argument for cutting down the words g ren 
that such a course would be in accordance with English law. guanp & Co, 
The whole trouble is due to the judgment of Sargent C. J. in Rupes 
Lhe Great Indian Peninsula Railway Company v, Hanmandas Yetta yas 
Ramkison@), There is no ground for saying that it was intended y. 
in the Indian Contract Act to follow the English law on Ọnmagax- 
this point, which at that time was doubtful. TheActisan PAb 
“amending” Act. The words “instrument of title” would have 
been quite unnecessary if English law prevailed. 
For the history of the English law on this subject vide 
Benjamin on Sale, 5th - Edn., pp. 847-851; and Carver’s 
Carriage by Sea, 5th Edn., s. 532, p. 684. After the decision in 
Farina v. Home\2) the law was as Lord Blackburn put it till 
the Factors’ Act was passed, when the contest of opinion 
between the Courts and the mercantile community was 
settled in favour of the latter. The English law is now 
contained in s. 10 of the Factors’ Act of 1889 and s. 47 of the 
Sale of Goods Act, 1893. Ifit had been intended to retain in 
India the one exception which obtained in England in 1872, 
there was no reason for having anys. 103 of the Indian 
Contract Act at all. 
The Transfer of Property Act (II of 1990), ss. 4, 137 bring a 
new Chapter of the Transfer of Property Act into the Indian 
Contract Act. The Legislature would never have done this if 
instrument of title meant something different in s. 137 from 
what it does in s. 103 of the Contract Act. 
If the two phrases “instrument of title” and “document of title” 
meant something different, the Legislature would not have 
used them together without distinguishing them in some way. 


De Gruyther K. C., in reply.—In 1872 there were other 
documents ejusdem generis with bills of lading: Benjamin on 
Sale, sth Edn., at p. 852;see Lucas v. Dorrien(3) and sundry 
certificates and dock warrants. 

The judgment of their Lordships was delivered by 

LORD PARKER OF WADDINGTON.—The question which 
arises on these appeals is whether a railway receipt issued to 


(1) (1889) I. L, R. 14 Bom. 57. (3) (1817) 7 ‘Taunt, 278° 
(2) (1846) 16 M. & W. 119, 
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the consignor of goods in the form appeating on pp. 70 and 71 
of the record is “ an instrument of title ’’ within the meaning of 
s. 103 of the Indian Contract Act. 

Section 103 of this Act is one of a group of sections relating 
to a seller’s right to stop goods while they are in transit to the 
buyer. Section 99 defines the right. Section too provides 
that goods shall be deemed to be in transit while in course of 
transmission to and not yetcome into the possession of the 
buyer. Section ror lays it down that the right does not, 
except in the cases thereinafter mentioned, cease on the buyers 
reselling the goods while in transit and receiving the price, but 
continues until the goodshave been delivered tothe second 
buyer or to some one on his behalf. Section 102 provides that 
the right of stoppage ceases If the buyer, having obtained a bill 
of lading or other “document showing title’ to the goods, 
assigns it, while the goods arein transit, to a second buyer, 
who is acting in good faith and who gives valuable consideration 
for them, 

The expression ‘document showing title ” is used again in 
s. 108, which refers to a “bill of lading, dock warrant, 
warehouse-keeper’s certificate, wharfinger’s certificate or war- 
rant or order for delivery, or other document showing title to 
goods.” The same enumeration is foundin s,178, except 
that in this section the expression “ document of title ” is sub- 
stituted for “document showing title.” Sections 108 and 178, 
though they very possibly extend, at least cover the same 
ground as, the provisions of the Indian Factors’ Act (XX of 1844), 
which with certain modifications not material for the purposes 
of this appeal made the provisions of the English Factors’ Act, 
1842, applicable to British India. Both the last-mentioned 
Acts use the expression document of title to goods, and define 
it as including any bill of lading, dock warrant, warehouse- 
keeper’s certificate, wharfinger’s certificate, warrant or order 
for the delivery of goods, and any other document used in the 
ordinary course of business as proof of the possession or 
control of goods or authorising or purporting to authorise, 
either by endorsement or by delivery, the possessor of the 
document to transfer or receive the goods thereby represented. 
In their Lordships’ opinion the only: possible conclusion is that 
whenever any doubt arises as to whether a particular 
document isa “document showing title” or a “document of 
title?” to goods for the purposes of the Indian Contract 
Act, the test is whether the document in question is used 
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in the ordinary course of business as proof of the possession 
or control of goods, or authorising or purporting to authorise, 
either by endorsement or delivery, the possessor of the 
document to transfer or receive the goods thereby represented. 
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be disputed before this Board that the railway receipts in omaxp & Co. 


question satisfy this test. I* is therefore unnecessary to 
consider whether, apart from evidence as to the ordinary course 
of business, the effect of ss. 4 and 137 of the Transfer of 
Property Act (II of 19co } would be conclusive on the point. It 
is clear that, even without the assistance of these sections, 
the receipts in question are documents showing title to goods 
within ss, 102 and 108 and documents of title to goods within 
s. 178 of the Indian Contract Act. 

Returning to s. 102, its effect may be stated as follows: 
First, so far as bills of lading are concerned, it enacts the 
rule of the common law by which a second buyer who obtain- 
ed an assignment of the bill of lading obtained constructive 
delivery of the goods represented by the bill, so that the 
vendor’s right of stoppage ceased. Secondly. so far as other 
documents of or showing title to the goods are concerned, it 
makes their assignment to a second buyer have the same effect 
as the assignment of a bill of lading. If, therefore, the respond- 
ents in these appeals had been.second buyers and not pledgees 
of the goods represented by the receipt in question, the appel- 
lant’s right of stoppage would have been displaced. 

Passing now to s. 103, it will be found to provide that 
where a bill of lading or other “instrument of title’ to any 
goods is assigned by the buyer of such goods by way of pledge 
to secure an advance made specifically upon it in good faith, 
the seller cannot, except on payment or tender to the pledgee 
of the advance so made, stop the goods in transit. If this 
section had used the expression “ document showing title ” or 
“ document of title’’ instead of the expression “ instrument of 
title,” it is, in their Lordships’ opinion, quite clear that it would 
have applied to thereceipts in question, and that the vendor 
could not have stopped the goods in transit without payment 
or tender to the respective respondents of the amounts of their 
advances, which were admittedly made in good faith and 
specifically upon the security of the receipts in question, ln 
other words, the section would have done, in the case of 
assignments by way of pledge; precisely what had been done 
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P. ©. in the previous section in the case of assignments upon a 
1916 resale. 
-~ Great stress was naturally laid by the appellants on this 
Rampas difference of expression. They argued that “instruments of 
VITHAUDAS title?” were a particular species of the genus “documents of 
S a title,” and they attempted to define the species as consisting 
cHanp & Co, of documents which conferred title in the same manner and 
Ruis sense as title is conferred by a bill of lading. They supported 
Virmaupas this argument by the following considerations : First, they con- 
D, tended that the Indian Contract Act was primarily a consoli- 
CuHaGan- dation Act, and therefore ought, in default of a clear expression 
A“ to the contrary, to be read as embodying the law as existing 
Lord when it was passed. Secondly, they urged the improbability 
Parker ofthe Indian Legislature having taken the lead in a legal reform 
for which this country had to wait until the passing of the 
English Factors’ Act of 1877. Their Lordships cannot attach 
any weight to either consideration. The Indian Contract Act 
recites the expediency of defining and amending certain parts 
of the law relating to contracts. It is therefore an amending 
as well as a consolidating Act, and beyond the reasonable 
interpretation ofits provisions there is no means of determining . 
whether any particular section is intended to consolidate or 
amend the previously existing law. Again, their Lordships 
do not see any improbability in the Indian Legislature having 
taken the lead in a legal reform. Such reform may have been 
long recognised as desirable without an opportunity occurring 
for its embodiment in a Iegislative enactment, and it may well 
be thatthe opportunity occurred sooner in India than in this 
country, where the calls for legislative action are so much 
more numerous. 
It remains to consider the appellant’s argument, so far as it 
is based on the use of the expression “instrument” instead of . 
“document” of title. In the first place it is to be observed 
that “ title ” in both expressions can relate only to the right to 
receive delivery of the goods to which the instrument or 
document relates. , It can have nothing to do with ownership. 
A bill of lading may in this sense be an instrument or document 
conferring title; but, if so, the same is true of all the other 
documents contained in the genus “ document of title.” The 
fact that a document confers title in this sense cannot therefore 
be used as the distinguishing mark of a particular species of 
the genus. he truth is that the only pointin which a bill 
of lading differs from other “documents of title” is that its 
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assignment, whether upon a resale or by way of pledge, P. O, 
operates as a constructive delivery of the gocds to which it 19.6 
refers. The appellant’s counsel was unable to mention, and oT 
their Lordships are not aware of any other document with Raupag 
this peculiarity, In their Lordships’ opinion the suggestion VITHALDAS 
that the words “or other instrument of title ” were inserted s ee 
. per cautelam in case there were any such instrument other cyaxy & Co: 
than a bill of lading is far-fetched. Moreover, they cannot _— 
help thinking that the section, if intended to have the effect Saree 
for which the appellant contends, would have been otherwise a 
worded, Further, no reason can be suggested why, if(asis Cuuagay. 
clearly the case) the Legislature intenced by s. r02 to assimilate LAL 
other documents of title to bills of lading fur the purposeof 75,9 
determining the wight of stoppage in transit in favour ofa Parker 
bond fide purchaser for value, it should not have bys. 103 7 
intended to do the same in favour of a dona fide pledgee for 
value. Under these circumstances little importance can be 
attached to the fact that one section employs the word 
“ document ” and the other the word “instrument,” more 
especially as the use of the two expressions, document showing 
title and document of title, in thesame sense shows that the 
draughtsman was not very careful in his use of language, 

For the foregoing reasons their Lordships are of opinion that 
these appeals fail, and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 


Appeals dismissed, 


Solicitors for the appellant: Mughes & Son. 
Solicitors for the respondents: Z. L. Wilson & Co. 
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Before Mr, Justice Batchelor and Jir, Justice Shah. 
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SHIVBHARAN AYODHYAPRASAD.* 





Penal Code (Act XLV of 1860), See, 289-~Negligent conduct with reszect to 
animal, 


Tho essential ingredient of an offence under s. 289 of the Indian 
Penal Code is that there should be probable danger to buman life or 
limb from the negligence shown in the custody of the animal. 

THE accused was charged with the offence of negligent 
conduct with respect to an animal (s. 289 of the Indian Penal 
Code) in that his bullock entered into the place of the 
complainant, attacked the complainant’s bullock and caused 
injuries from the effects of which it died. 

The evidence showed that the accused’s bullock had on 
previous occasions strayed into complainant’s place and 
attacked his bullock. The accused was warned about it but 
he took no heed, 

On these facts, the Magistrates convicted him of the offence 
charged and sentenced him to pay a fine of Rs. 51. 

The conviction and sentence were confirmed in appeal by 
the First Class Magistrate of Salsette. | 


The accused applied to the High Court in revision. 


D. W. Pilgaonkar, for the accused. 


PER CuRIAM.—The applicant here has been convicted 
under s, 289 of the Indian Penal Code in that he negligently 
omitted to take such order with a bull in his possession as was 
sufficient to guard against any probable danger to human life, 
or any probable danger of grievous hurt from the animal. 

Mr, Pilgaonkar has contended, and we think rightly, that 
the essential ingredient of this offence is that there should be 
probable danger to human life or limb from the negligence 
shown in the custody of the animal, Thatis the point upon 
which s. 289 turns, and that is the point to which Magistrates 
in administering this section should devote their attention. 


a er eee ma nam 


“x Criminal Application for by a Bench of Magistrates, Second 
Revision No. 120 of 1916, from Class, Thang, 
conviction and sentence passed 
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We are not clear that the point received. sufficient attention in 
this case where the evidence goes to show no morc than 
that the applicant’s bull had on previous occasiors fought 
with the complainant’s bull. But in view of this evidence and 
the other circumstances on the record we think it right in this 
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particular case to draw for ourselves the inference that the SHIYBITARAN 


applicant in allowing this bull to be at large in spite of its 
previous character did so with knowledge that there was 
probable danger to human life or limb. 
Therefore we discharge the rule. 
Rule discharged, 


Before Jlr, Justice Beaman and Mr, Justice Heaton, 
In re RAMA BAPU PUJARI.* 


Criminal Procedure Code (Aci V of 1898), See. 514— Appearance of accused— 
Surety for appearance—Lailure to appear—Suieide by  accuscd~ 
Forfeiture of surety-bond, 


Pending tho trial of the accused, the applicants stood sureties for his 
appearance in the Magistrate’s Court, The accused having failed to 
appear ab an adjourned hearing, the surety-bonds were called in. Ft 


1916 


~~ 
August 17, 


appeared that the accused had committed suicide before the date of . 


hearing ; but the sureties in ignorance of the fact admitted before the 
Court that the accused was living on the date in question. The surety- 
bonds were consequently forfeited. On application to the High 
Court :— 

Heid, that, under the circumstances, thera were no sufficient crounds 
for penalizing the sureties. 


Per Beaman J,—‘‘Surely the object of these surety-bonds is as far as 
possible to ensure that the accused person shall rot evade justice in the 
ordinary sense, that is to say, by flying the country or the jurisdiction 
of the Court. Butif he elects to die sooner than face his trial, that 
can hardly be a sufficient reason for forfeiting the surcty-—bonds, since 
that was an event which his sureties could not have had in cortempla- 
ticn and which is not of the kind which would impose upon them any 
moral obligalion or responsibility to the Courts.” 


ONE Tulsiram was accused of an offence punishable under 
s. 411 of the Indian Penal Code, and was released on bail onithe 
17th October 1915 on the applicants standing sureties for 
Rs, 500 each. 


* Criminal Application for Revi- Class Magistrate at Madha, confirm- 
sion No, 154 of 1916, against an order ed on appeal by J. H. E. Tupper, 
passed by L. B. Jagalpure, Second District Magistrate of Sholapur. 
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A. Cr. J. The accused was present in Court at the early hearings of 
191g the case; finally the case stood adjourned to the 19th 
-n November. On that day, however, he failed to appear. The 

In re applicants were, thereupon, asked to show cause why their 
Rama Baru surety-bonds should not be forfeited. 

A In the meanwhile, Tulsiram’s body was dicovered in a field 
on the 24th November : the josi-morfem examination showed 
that he must have committed suicide sevenor eight days 
before. 

When the sureties appeared before the Magistrate, they, in 
ignorance of the above circumstances, admitted that Tulsiram 
was alive and had failed to appear on the 19th. 

The Magistrate ordered the full penalty to be recovered 
from each of the sureties. On appeal, this order was confirmed 
by the District Magistrate, 

The sureties applied to the High Court. 


P. V. Kane, for the applicants,--We contend that the 
Magistrate’s order calling upon us to show cause why the 
bonds should nol be forfeited was not in accordance with the 
provisions of the Criminal Procedure Code, s. 514 (1). He 
took no evidence as to whether the forfeiture was as aymatter 

. of fact incurred and did not record the grounds of proof. The 
most important point in this case is as to the date on which 
the accused died. The police alleged that the accused 
committed suicide. There is no evidence on the record as to 
the causes and circumstances of the death of the accused. If 
the story of the police be true, then the accused must, in all 
probability, have committed suicide before the 19th November, 
thes. on which the final hearing in the Magistrate’s Court 

wasto take place. Ifthe accused committed suicide before 
the igth, then we, as sureties, would be entitled to 
be discharged {rom all lability : Re YViyia Raghavalu 

Naidu) We learnt inthe Magistrate’s Court on the 26th 

that the body of the accused was found in a field on the 24th; 
we said purely by way of conjecture that the accused was 
alive on the 19th. When we came to know the true state of 
facts, we urged before the District Magistrate in appeal that 
the accused died before the 19th. But the District Magis- 
trate held that we were bound by our admission that the 
accused was alive on the roth. Our submission is that we 
should not be held bound by an admission made when all the 


(2 (1912, 1, L. R. 37 Mad, 156, A 
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facts were not known to us, We have made an affidavit A. Cx. J. 


here that the body of the accused was fouhd on the 24th in an 
advance: state of decomposition and that the Sub-Assistant 
Surgeon gave it ashis opinion that death must have occurred 


1916 


yd 
in re 


about the 17th. Granting for a moment that the accused died Rama Baru 


later than the 19th, we submit that the order of the Magistrate 
recoverins from us the full penalty of the bond, viz., Rs. 500 
each, is certainly very harsh and uncalled for. 


S. S, Paikar, Government Pleader, for the Crown.—The 
accuse:| did not appear on the 19th as he was bound to do. 
The Magistrate was, therefore, right in ordering forfeiture, The 
sureties admitted that the accused was alive on the 19th. They 
did not raise their present contentions in the lower Courts. 


BEAMAN J.—The man for whom the two applicants stood 
sureties was to have been tried on the 19!h. He was found dead 
on the 24th. No one knows the date of his death. But both 
Magistrates are of opinion that the cause was suicide. We 
see no reason to conclude that he must necessarily have died 
after the 19th. There isa medical affidavit to the contrary 
and the District Magistrate most certainly ought to have given 
careful attention to this point. But in any event we can find 
no sufficient ground for penalizing the sureties in a case of this 
kind, Even if the accused person had only committed suicide 
on the roth or the 2oth it is clear that he must have had that 
act in contemplation, and that was the only reason why he 
did not present himself for trial. To call in surety-bonds in 
circumstances of that kind appears to us to evidence a com- 
plete lack of discretion, and we think it might also tend to 
bring our administration on that point into general disrepute. 
Surely the object of these surety-bonds is as far as possible to 
ensure that the accused person shall not evade justice in the 
ordinary sense, that isto say, by flying the country or the 
jurisdiction of the Court. But if he elects to die sooner than 
face his trial, that can hardly be a sufficient reason for 
forfeiting the surety-bonds, since that wasan event which his 
sureties could not have had in contemplation and which is 
not of the kind which would impose upon them any moral 
obligation or responsibility to the Courts, 


We think, therefore, that the order of the District Magistrate 
should be set aside and the amount of these bonds, if it has 
been recovered, should be refunded to the sureties. 
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A, Cr J, Heaton J.—I concur. On the proceedings as they are 
11g before us, what was known to the Court at the time that it 
e made the order penalizing the sureties was that the accused 

In re person had died, and that the two sureties admiżted that he 
Raya Baru had not died until after the rgth November. ‘That was the 
m= date on which he ought to have appeared, but did not. The 
record does not suggest that these sureties had any personal 
knowledge whatever of the death of the accused, It was repre- 
sented by a police officer that the accused had committed 
suicide. The sureties accepted thal fact.apparently and came 
to the conclusion that he must have committed suicide after 
the 19th. That, however, so far as I can see from the record, 
is pure conjecture. I should have thought, that being so, that 
if the Magistrate had contemplated exacting the penalty from 
these sureties, he would have at least taken the precaution of 
ascertaining or attempting to ascertain when it was that the 
accused had actually died. He did not do so, He acted on 
the admission of the sureties themselves who apparently had 
no personal knowledge whatever. That seems to me to be a 
very harsh proceeding on the Magistrate’s part and one that I 
feel ought to have been corrected by the District Magistrate 
when the matter came before him. We have now corrected it. 


Crder sel aside, 


APPEAL FROM ORIGINAL CIVIN. 


Before Sir Slantey Batchelor, Kt., Ag. Ce Jd. and Mr. Justice Heaton. 


1916 KKISHNA KERING & Co. 
Negrin 2 . V, 
August 24, J. R. MILLER.* 


Criminal Procedure Code (Act F of 1898), See. 195. cl. (6)—-Sanction lu prose- 
cule—Ezpiry of time—Power of Ligh Court to erlend time. 


The High Court can, under s. 195, cl.6, of the Criminal Procedure 
Code, extend the time of a sanction to prosecute, even after the expiry 
of the period of six months from ils date. 

MOTION. 

Krishna, Kering & Co. filed a suit against the defendant to 
recover the amounts due on three promissory notes for 
Rs. 1200, 800 and 60. The defendant pleaded that he 


*Q, ©. J. Appoal No, 2 of 1916; Suip No, 818 of 19135, 
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had received only Rs. 700; that the promissory notes for 
Rs, 800 and 60 were overpaid; and that the promissory note 
for Rs, 1200 was merely a penalty bond. 

Jasraj Krishna, one of the plaintiffs, was examined in support 
of his case, The suit, however, was dismissed cn the 3rd 
September 1915. The learned Judge (Beaman J.) remarked in 
the course of his judgment: “ It is perfectly clear... that the 
plaintiff has deliberately and gratuitously licd.. there was 
no point whatever in telling that falsehood.” 

Ou the 14th October 1915, the defendant applied to the 
Court for obtainins sanction to prosecute Jasraj for giving false 
evidence. It was granted on the 6th December 1915. 

The plaintiffs appealed from the decree dismissing their suit, 
on the 8th January 1916. Pending the disposal of the appeal, 
they arranged witu the defendant to stay the prosecution. 
The appeal was dismissed on the 17th July 1916, 

More than six months having elapsed from the date of the 
saaction, the defendant moved the High Court to extend the 
time. 


Stranginan, for the plaintiff, to show cause.—The period 
of six months having already elapsed, the time cannot now be 
extended, for there is nothing to extend: see the dicta in 
Kali Kinkar Selt v. Dinobandhu Nandy?) The Code of 
Criminal Procedure is silent on the point. Whenever the 
Legislature intended to give the power to extend the time alter 
it has once expired, it has specifically said so: see Indian 
Arbitration Act, s, 12; Civil Procedure Code, Sch, Il, para. 8. 


F. S. Taleyarkhan, for the defendant, referred to Zn re 
Muthukudam Pillai), Karuppana Servagaran v. Sinna 
Goundents), C. M. P. 1465 and 1466 of r907(4.. 


BATCHELOR AG, C. J.—This is an application to extend the 
time for the prosecution of the appellant in respect of an 
‘offence of giving false evidence said to have been committed 
during the hearing of a suit before Mr. Justice Beaman. 
Sanction was granted under s, 195 of the Criminal Procedure 
Code onthe 6th December 1915, and by virtue of sub-s. (6) 
of that section, the sanction could not remain in force for more 
than six months from the date on which it was given. 
Consequently the period of the currency of the sanction.has 
(a) (1905) LL.R. 32 Cal. 379. (4) 0908) 18 M.L.J, 16 {Notes 

(2) 1902) LL.R. 26 Mad, 190. of recent cascs). 

(3) (1902) LL,R. 26 Mad, 480, 
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expired several months ago. It is, 1 think, clear that if we 
have the power now to extend the time, we ought to extend 
it, seeing that the responsibility for the delay which has 
occurred does not rest with the present respondent, but with 
the appellant himself. But it is contended that, under s$. 195, 
it isnot competent to this Court to make an order extending 
the period, when in fact the six months’ time has elapsed, 
When that time haselapsed, it is said, there is nothing to 
extend, and suppport for this contention is found in the 
observations of the Calcutta High Court inthe case of Kali 
Kinkar Sell v. Dinobandhu Nandy). Those observations were, - 
however, admittedly obiter,and the contrary view appears to 
have been accepted by the Madras High Court : see the decision 
in Karuppana Servagaran v. Sinna Gounden (2). I am conscious 
of the weight of Mr, Strangman’s argument that the words 
of s. 195 of the Criminal Procedure Code may be contrasted, 
to his advantage, with the words of s. 12 of the Arbitration Act 
(IX of 1899), and paragraph 8 of the second schedule of the Code 
of Civil Procedure, In these two latter provisions power is given 
in express terms to extend the original period at any time even 
after the lapse of that period. In the Criminal Procedure Code it 
must be admitted that the power is not so expressly conferred, 
and the words are susceptible of the narrower construction for 
which Mr. Strangman presses. At the same time, as it seems 
to me, there is nothing in the words which requires that con- 
struction, and they are equally patient of the more liberal 
reading. Iam in favour of the more liberal reading, because, 
in my opinion, the contrary view, not being imposed by the 
words of the Act, would tie the hands of the Court very 
inconveniently, would produce inequality and even caprice in 
actual results, and would lead to graver inconveniences in 
practice than it is likely that the Legislature could have con- 
templated. It is not denied that ifthe application to extend 
the time, though made during the currency of the sanction, 
were heard and decided after the expiry of the original period, 
the Court would have power to grant it; and I do not think 
that the Court is necessarily deprived of jurisdiction merely 
because the six months had expired before the application 
was made. I think, therefore, that we have the power now 
to extend the time nunc pro tunc, and I would extend it bya 


(1) (a905) I. L, R. 32 Cal, 379, 385. 
(2) (1902) L. L, Re 26 Mad. 480; 18 M, L. J. 16 (Notes of receut cases), 
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further of period of one fortnight from this date. Notice O. C. J. 


absolute. No order as to costs, 1916 
HEATON J.—I agree. Notice absolute. ear 
Ge, 


Solicitors for the plaintiffs: Dikshit, Dhunjishah & Puru- 
shotiamyrat, 
. Solicitor for the defendant: M. B. Chothia. 





ORIGINAL CIVIL, 





Before Mr. Justice Macleod, 1916 


THE INDIAN SPECIE BANK LTD. P as 
; ugust 8. 


NAGINDAS HURJIVANDAS NANAVATL-* 


Negotiable instruments Act (XVIII of 1872), Sec. 76—Bill of exchange ~ 
Acceptance of the bill—On due date, the acceptor claiming set off of 
amounts owing lo him by the bank-—~Yender of the balance—Releasc of the 
drawer by such tender. 


On the 21st July 19:3, N drew a bill of exchange for Rs, 10000 on M 
payable tothe plaintiff-bunk twelve months after date: the bill was 
duly accopted by M. The plaintiff-bank went into liquidation on the 
23rd November 1913: it was indebted to M ina sum of Rs, 8000. The bill 
fell duc on the ard August 1914; and as it was not paid that day, it was 
treated as dishonoured. Notice of dishonour was given to N on the 4th 
idem. Onthe 29th, M tendered to the plaintiff bank the balance of 
Rs, 10000 after setting off his claim against tho bank. The plaintiff- 
bank declined to accept the tender and sued N for the money. M, who 
was brought in as a third party, paid the balance into Court and 
contended that the plaintiff's claim was satisfied :— 

Held, (1) that, as betweon the liquidator of the Bank and M (the 
acceptor), the liquidator was not entitled to claim from him the full P 
amount of the acceptance and leavo him to prove his claim in 
liquidation and trust to see what dividend he would get; but that the 
liquidator was bound to allow a set off; 

(2) that, as M did not- pay on due dato, N's liability was running 
from 3rd August to 29th August; but when M, the principal debtor, 
made agood tender of what was due to him on hbis acceptance, that 
tender extinguished the liability of N; and 

(3) that, assuming that the tender was not made and that the 
liability of the drawer asa surety still continued, N was still entitled 
to the benefit of any set off which existed in favour of tho principal 
debtor, M, as against the creditor, 





*O. C. J. Suit No. 47 of 1915, 
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SUIT to recover a sum of-money. 


On the 31st July 1913, Nagindas (defendant) ‘drew a bill of 
exchange for Rs. 10,000 on Maganlal (third party) payable to 
the Indian Specie Bank (plaintiff) or order at their office in 
Bombay twelve months after date. Maganlal accepted the bill 
on the roth ‘August 1913, 


Maganlal had, onthe 24th and 30th September 1913, deposited 
sums of Rs. 5500 and 2500 respectively, with the plaintiff-bank 
on fixed deposits, 

The plaintiff-bank was ordered to be wound up by the Court 
on the 29th November 1913. 

No payment was made at the Bank on the 3rd August r914. 
On the qth August, notice of dishonour was given to 
defendant, 

On the 6th August, Maganlal expressed his willingness to 
pay to the bank the balance of Rs. 10000 after deducting from 
it the amounts of the fixed deposits with interest (i. e. 
Rs. 8072-8-11). The balance, i, e. Rs. 1927-7---1, was tendered 
by Maganlal to the Official Liquidator of the bank on the 29th 
August ; but the latter refused to accept it. 

The plaintiff filed the present suit against Nagindas to 


= recover the amount of the bill with interest. 


Maganlal was brought into the suit as a third party. He 
deposited the balance money into Court and contended that 
the tender by him to the plaintiff of the money was sufficient 
payment of the bill. 


Jardine (Advocate General with Campbell, for the plaintiff. 
Sefalvad with Strangiman, for the third party. 


MACLEOD J.,—This is a summary suit filed by the. Indian 
Specie Bank (in liquidation) by its liquidator against Nagindas 
Hurjivandas Nanavati, who, on the 31st of July 1913, drew a 
bill of exchange for Rs. 10,000 on Maganlal Motilal payable to 
the Indian Specie Bank or order at their office in Bombay 
twelve months after date. On the roth of August 1913, the 
bill was accepted by Maganlal Motilal. The bill fell due on 
the 3rd of August 19r4, and, as it was payable at the Bank 
and the acceptor did not attend to satisfy his obligations on 
the bill, it became thereby dishonoured. On the 4th of August, 
notice of dishonour was given to the drawer. The defendant 
applied for leave to defend the suit and, in support of his appli- 
cation, filed an affidavit on the 23rd of February 1916 He 
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alleged that the amount due by the acceptor had been duly 
tendered to the plaintiff but it had not been accepted and he 
claimed to be entitled to bring in Maganlal Motilal as third 
party. On the 25th of February, an order was made giving 
the defendant leave to defend and also giving him leave to 
serve Maganlal Motilal with a third-party notice. Notice was 
served and when directions were asked for, an order was made 
on the ist of April that the third party Maganlal Motilal be at 
liberty to defend the suit on condition that there should not be 
two sets of costs in the event of the costs being made payable 
by the plaintiff. 

It is not disputed that the acceptor did not pay what was 
due on his acceptance on the 3rd of August, but,‘on the 6th of 
August, his solicitors wrote to the plaintiff: 

“As you are aware the Specie Bank is indebted to our clients in the sum 
of Rs, 8,000 in respect of two amounts, viz, Ks. 5,500 and Rs. 2,500 
borrowed by the Bank on their fixed deposit receipts, dated 24th and 8oth 
September 1913 respectively, and bearing inierest al $ per cent, per annum. 
The Bank is thus indebted to our client inthe total sum of Rs. 8072-8-11 
being the amount of the principal and interest up to tho 29th November 193, 
the day on which the petilion to wind up the Bank was presented. On 
your consenting tosct off the said amount of Rs, 8072-8-11 against the 
said sum of Rs. 10,e00 our client is ready ard willing to pay off the 
balance which please note,” 

Jt is also admitted that, on the 29th of August, Messrs. 
Hiralal and Co., on behalf of Maganlal Motilal, tendered to 
the plaintiff Rs, 1927-7-1, the balance due on the acceptance 
after giving credit for the amount due by the Bank on the 
deposit receipts. 

Now it is admitted that the acceptance was not met on the 
3rd of August. Itis quite clear that, as between the liquidator 
of the Bank and the acceptor, the liquidator was uot entitled to 
claim from the acceptor the full amount of the acceptances and 
leave the acceptor to prove his claim on the deposit receipts 
in liquidation and trust to see what dividend he would get, It 
would be a most extraordinary state of law if such an action 
could be permitted on the part of a liquidator. In my opinion a 
liquidator is bound to allow a set off in such a case, and, therefore, 
if Maganlal had gone to the Bank on the 3rd of August and 
tendered the difference between the amount of the acceptance 
and what was due on the deposit receipt, the liquidator would 
have been bound to accept it. It is quite true that, on the 3rd 
of August, as Maganlal did not do that, the plaintiff had recourse 
to the drawer, but the liability of the acceptor remained, and if 
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he had at any time afterwards fulfilled his liability, then it must 
necessarily follow that the liability of the drawer which was 
only the liability of a surety, would be released. I will take it 
that the drawer’s liability was running from 3rd August to 
29th August, but on the latter date the principal debtor made a 
good tender of what was due to him on his acceptance and that 
tender extinguished the liability of the drawer. Asa matter 
of fact it was not accepted by the liquidator and, in my opinion, 
the liquidator in refusing to accept that tender was wrong. 

But assuming that the tender was not made and that the 
liability of the drawer as a surety still continued, he was still 
entitled to the benefit of any set-off which existed in favour of 
the principal debtor as against the creditor, andtherefore when 
the difference was paid into Court with the written statement 
after the third party notice, he would still be cutitled to claim 
relief on payment of that difference, However, not only was a 
good tender made by the principal debtor onthe agth of 
August but the full amount that could possibly be recovered 
from the acceptor is now in Court, and, therefore, it is quite 
clear that the liability of the drawer is gone. 

It is suggested that the plaintiff-Bank was entitled to recover 
the full amount from the drawer whatever the acceptor might 
do but it would be most inequitable if the bank could brush 
aside any claim made by the acceptor and say to the drawer : 
“& Now that the bill is dishonoured on the due date, I am not 
concerned with what the acceptor may do. I am not concerned 
with any tender he may make. 1 am determined to get the 
money out of you on your liability as a surety and leave you 
to your remedy against him.” In spite of dishonour the 
drawer remains a surety and will always remain a surety and 
a surety will always be discharged as soon as the principal 
debtor acts in such a way as to discharge -himself from the 
principal liability, 

Therefore, in my opinion, the suit must be dismissed, the 
plaintiff being at liberty to take the money out of Court if it 
is not taken already. Plaintiff to pay the third party’s costs 
and the defendant’s costs up to 1st of April including costs 
reserved. 

Suit dismissed. 


Solicitors for the plaintiff: Little & Co. 
Solicitors for the defendant: Hiralal & Co. 
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APPELLATE CIVIL. 


n APN A AEE? SUPER Nees 


Before Mr. Justice Batchelor and Mr. Justice Shah, 


GOKALDAS MOTIRAM SURTI 
v. 
PARTAB KABHAI BAROT.* 


Pre-emplion— indus of Godhra governed by the custom of pre-emption—Suil 
to pre-empl a portion of the property sold. 


The Hindus in Godhra are governed by the doctrine of pre-emption, 
It is not competent to a pre-emptor to pre-empt only a fraction of 
the property in controversy. 

SuiT to pre-empt a moiety of a house at Godhra in the 
Panch Mahals District, 

The house in dispute belonged originally to one Damodar, 
who sold it to Partab (defendant No. r)a neighbour whose 
house was contiguous to the house sold on the North. Later 
on, the house was sold by defendant No. 1 to defendant No. 2. 

The plaintiff, Gokaldas, owned a house which was contiguous 
to the house in dispute towards its South. He made the 
necessary demands ( ¢alads ), and filed a suit to pre-empt a 
moiety of the house. 

The Subordinate Judge dismissed the suit. 

On appeal, this decree was confirmed by the District Judge. 
The learned Judge held that the plaintiff had no right to pre- 
empt defendant No. 1 who was a neighbour. He was of 
opinion that in view of the above finding it was not necessary 
to inquire if Hindus had a right to pre-empt in Godhra, 

The plaintiff appealed to the High Court. 

On the 23rd November 1915, the High Court (Batchelor and 
Shah JJ.) sent down an issue for finding to the lower Court: 
_ “Whether it is proved that Hindus in Godhra have a right of 

~ pre-emption?” 

The lower Courts found that Hindus in Godhra were entitled 
to pre empt, 


Ratanlal Ranchhoddas, for the appellant, cited Amir 
Hasan v, Rahim Bakhsh@) and Abdullah v. Amanat-ullah(e), 


*Second Appeal No. 872 of 1914, Subordinate Judge at Godhra, in 
from the decision of B.C. Kennedy, Civil Suit No. 136 of 1911. 
District Judge of Ahmedabad, in ‘1) (1897) I, L, R. 19 All, 466, 
Appeal No. 21: of 1912, confirming .2) (1899) L. L. Ry 92 All, 292, 


the decree passed by M, M. Bhar. 
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G. K. Parekh, for the respondent, cited Lalla Nowbut 
Lall v. Lalla Jewan Lali); Roshun Mahomed v, Mahomed 
Kuleem ©; Teeka Dharee Singh v Mohur Singh ©'; 
Moheshee Lal v. Christian (+; Baldeo v. Badri Nath (5) 
and Sabodra Bibi v. Bageshwari Singh). 


BATCHELOR J. —The house in suit belonged to one Damodar 
whose neighbour on the North was the rst defendant and on 
the South the plaintiff. Damodar sold the house to the ist 
defendant who subsequently sold it to the and defendant. The 
parties are Hindus of Godhra. The plaintiff brought this suit 
on tne footing that he was entitled to pre-empt one-half of 
the house, and, therefore, he prayed for possession of one-half 
of it on payment of a sum of Rs. 462-8-0. 

It has been held by the lower Courts that Hindus in Godhra 
are governed by the doctrine of pre-emption and that finding 
must now be accepted. The plaintiff’s suit has been dismissed 
by the District Judge as the learned Judge was of opinion 
that it was not lawful for one person to preempt a fraction of 
the property in controversy. 


Mr. Ratanlal, who appears for the plaintiff in this appeal, 
nas urged that the learned District Judge is wrong in this 
view of the Mahomedan law of pre-emption, and in support 
of this contention has relied upon Addullah v. Amanat- 
ullah) which followed Amir Hasan v. Rahim Bakhsh '8). 
It cannot, we think, be denied that these judgments are in the 
plaintiffs favour, nor can it, as we think, be denied that they 
are incapable of reconcilement with the Full Bench decision 
of the Calcutta High Court in Lalla NVowdui Lali v. Lalla 
Jewan Lall). We have, therefore, to choose between these 
two authorities, and in this predicament it seems to us safer to 
follow the ruling which commended itself to the Calcutta Full 
Bench. The parties here are,as we have said, Hindus to 
whom the Mahomedan doctrine of pre-emption applies rather 
derivatively than originally. Moreover, the authorities show that 
in this Presidency it has not been the custom to enforce the 
doctrine of pre-emption to the extent allowed in Allahabad, 
and, as we venture to think, the enforcement of it to the extent 


(1) (1878) I, L. R. 4 Cal, 822, (6).1915) I. L. R. 37. Al. $29, 
~ (2) (08¢7)7 W. R. 150. (7) (2899) I, L, R. 23 AIL 292. 

(3) (1867) 7 W. R. 260, (8, (1897) I, L. Ro 19 All 466, 

(4) (2866) 6 W- R. 250. 19) 1878) L L, R. 4 Cal. 932, 


(5) (1909) I. L.R. 21 All, $19, 
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of allowing thesright of pre-emption-to be exercised in fractions A. ©. J, 
would be productive not only of serious practical inconvenl- — j94¢ 


ence but in many instances of injustice, seeing that the owner ry 

would frequently be compelled to sell his property at an GCKALDAR 

under-value. soe 
l"ARPAB 


On these grounds it appears to us that the best course now + 
open to us is to follow the principle adopted in Lalla Now but Batchelor J. 
Lails case and to confirm the decree of the District Judge, 
dismissing this appeal. 

Costs of it will be borne by the plaintiff. ; 


Appeal dismissed. 


Before Ser Stanley Batchelor, Kl, Acting Chief Justice, and Mr, Justice Shah, 


BASLINGAPPA VIRBHADRAPPA HUDDAR cee 
a August 2. 
CHANDRAPPA BASAWANTRAO DES\I.* 


Service lensre—Deshgat Valan—Grant of land for services of a Huddar— 
Right to resume land, when service not required— Right depending on the 
terms of ithe grant and character of services—Presumption—Burden of 
proof. 


Where theraisa grant of land in respect of service, the question 
whether the laud is resumable merely by reason of the fact thal services 
are no longer required by the grantor depends upon the terms of the 
grant and ihe character of services for which the grant was mado. 
But the burden of proving (hat the case falls within the category of 
lands resumable falls on the grantor who seeks to resume them. 


Yellava v. Bhimappa (1), followed. , 


" A distinction bas to be drawn. betwoen a grant made for services 
rendered and to be rendered and a grant made asa remuneration for 
orin lien of wages orservice. Inthe case of this latter grant and not 
in the case o£ the former grant, the lind; would be resumable on the 
discontinuance of service, 

SUIT to recover possession. 


Chandrappa and others (plaintiffs) sued to recover posses- 
sion of plaint land alleging that they were the Vatandar 
Desais of Lallur; that their ancestors entertained, amongst 


— e 
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*Cross-Appeals Nos. 566 aud 19:2, cnufirminy the decree passed by 
$69 of 1924, from the decision of G. G. Nargund, Subordinate Judge 
F. W. Alison, Assistant Judge of of Bail-Hongal, in Civil Suit No, 228 
Belgaum, in Appeal No. 66 of = of 1910, 


(1) (1914) I. L, R. 39 Bom. 65 17 Bom. L. 1}. 128, 
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others, the ancestors of the defendants for the private and 
personal service as Huddar (a person in charge of Jamdar- 
khana, where valuables are kept); that they were originally 
given salary for their services, but subsequently it was 
thought fit to assign the profits of land and the lands in suit 
were granted to them for the performance of their service. 

In r900, notice was served on defendants to the effect that 
the services were not wanted and that they should deliver 
over their lands; that, subsequently, on defendants’ denial that 
the lands were held for the performance of service, a notice to 
quit the lands was given in 1906, to which the defendants 
advanced their own right to the lands and denied the title of 
the plaintiffs. Hence the suit. 

The defendants contended that-they were in possession of 
the lands for more than hundred years and adversely to the 
plaintiffs’ forefathers; that it was false that the plaintiffs’ 
family had entertained the ancestors of the defendants for 
private and personal service; that the lands were not given in 
lieu of salary; that in reply to the notices they had stated 
that they were the owners of the land; that the lands were 
not given on condition of resumability ; and that the lands were 
given to the defendants’ ancestors as a gift for the valuable 
services rendered to the Deshgal, to be permanently enjoyed 
as owners. 

The Subordinate Judge allowed the plaintiffs’ claim to 
resume the lands as he heldit proved that the lands were 
given for private and personal services of the donor to the 
ancestors of the defendants on condition of resumability at the 
will of the plaintiffs, if the services were not wanted. 

The decree was, on appeal, confirmed by the Assistant Judge, 
on the following grounds :— 


+ There is a mass of oral evidence ia the case to show that the appellant’s 
family did or did not perform service under three heads: the care of the 
treasure room of the Desai, the collection of certain dues called Huggi from 
cultivators, and the collection of other dues at marriage and betrothal 
festivals. ‘he lower Court after hearing this evidence was satisfied that 
at any rate sowe of these services were performed, ‘Taking the oral 
evidence withthe documents { have referred to I am satisfied that this 
land was granted by Desais for future service. ° 

“That being the case the Desalis entitled to resume the land. I have 
examined many cases quoted on either side. It suffices to quote 
I. L. R, 22 Cal. 938 (Radha Pershad Singh v. Budhu Dashad). The ordinary 
rule of law is that such grants are resumable. The appellants have not 
been able to point out anything exceptional about this particular graot,”’ 
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The defendants appealed to the High Court. 


Jayakar with Jayant G. Rele, for the appellants.—We say (1) 
that the lands were granted for past and future service, and (2) 
that they were not resumable. The lower Court holds that the 
lands were granted for future service and the service being no 
longer required, the lands were resumable under the authorities 
of Radha Pershad Singh v. Budhu Dashad@). This reasoning of 
the lower Court is wrong, Itdoes not discuss the question 
whether it is a grant burdened with services or a grant in lieu 
of wages. There is, moreover, no grant produced nor are there 
any proved circumstances in this case to show that it was a 
grant of the latter kind. On the other hand, the grantees came 
in possession of the lands long before 1848 and since then have 
continued in uninterrupted possession without any attempt 
being made on the part of the Inamdar to resume. We say, 
therefore, the presumption would be that the grant was for past 
and future services and in the case of such a grant the lands 
would not be resumable on the discontinuance of service, The 
burden of proving that the lands were granted as a remuneration 
_ for service falls on the grantor who seeks to resume them : 
Lakhamgavdav. Keshav Annaji(2); Forbes v. Meer Mahomed 
Tuquees); Yellava v. Bhimappa's); Vencata Narasimha 
Appa Rao Bahadur v. Sobhanadri Appa Rao Bahadur |. 


Strangman with Nilkant Atmaram, for the respondents.— 
We contend that the defendants have all through taken up the 
attitude that the land is theirs. They have denied our title as 
land lord long before the suit and in consequence of the denial 
the Inamdar was entitled to resume the lands. The Inamdar 
stood in the position of a lessor; and the lessee having broken 
the terms of the lease by refusing to render the service the 
lease was determined and the land became resumable: see 
S. 111 of the Transfer of Property Act, 1882, and Komargowda 
v. Bhimaji®). 

The continuance of the grant depends upon the question 
-whether service is rendered. Where tle grantee refuses to 
perform service the grantor is entitled to resume. 


Jayakar, in reply.—The point about the denial of plaintiffs’ 
title is a new one. We were not given an opportunity to 


(1) (1895) I, L. R. 22 Cal, 938, . 17. Bom. L, Ry 128. 

(2}(1901) I. L. BR, 28 Bom, 305, ($)(1£05) I. L, R. 29 Mad 52. 
(2) (1870) 13 M. I, A. 488, (6) (1899) I. L. R. 23 Bom, 6c2; 
(4) (1914) I, L, R. 39 Bom. 68; 1 Dom. L, R. 61, 
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meet the case from that point of view. The suit was fought 
out between parties without any reference to any such claim. 
The plaintiffs based the suit only on this that the grant was 
for services and the services being no longer required the lands 


were resumable. 


BATCHELOR J.—The plaintiffs are the Vatandar Desai 
Inamdars of Tallur in the Belgaum District, and they brought 
this suit, as the transcript of the plaint sets out, to recover 
possession of certain lands from the defendants on the footing 
that those lands had been, by the plaintiffs’ ancestors, granted 
to the defendants’ ancestors for the performance of certain 
services, which services the plaintiffs no longer required of the 
defendants, It was stated in the plaint that ‘f the services not 
being required in the present times, and the lands being 
resumable, the plaintiffs are entitled to recover them.” And 
it was then set forth thata notice to quit was served on the 
head of the defendants’ family, and that the defendants had 
refused to surrender, Therefore this suit was brought. 

The present appeal is by the defendants whose ancestors 
were grantees of the lands in suit from the plaintiffs’ ancestors. 
The main question involved in the appeal is whether, assuming 
that the lands were granted in respect of service, they are 
resumable merely by reason of the fact that the services are no 
longer rendered because no longer required. The decision of this ` 
question appears to turnon the character of the services for 
which the grant was made, and a distinction has to be drawn 
between a grant made for services rendered and to be rendered, 
and a grant made as remuneration for or in lieu of wages or 
service. In the case of this latter grant, and not in the case of 
the former grant, the lands would be resumable on the 
discontinuance ofthe service. But the burden of proving that 
the case falls within the category of lands resumable on the 
discontinuance of service plainly falls upon the plaintiff who 
seeks to resume them: see the decisions of this Court in 
Lakhamgavda v. Keshav Annaji), which followed the Privy 
Council judgment in Fordes v. Meer Mahomed Tuquee(2), and 
Yellava Sakreppa v. Bhimappa Gireppa'®). 

Now the plaintiffs in this case must, in my opinion, fail 
because they failed to show that the grant made by them or 
their ancestors was a grant on terms that the lands should be 


(1; (1901) I. L. R. 28 Bom, 205, f3) (1914) I. L. R. 39 Bom, 68, 
(2) (1869) 13 M. T. A. 438. 17 Bom, L, R, 128, 
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resumable if the services ceased. In truth we know nothing 
whatever of the terms of the grant upon this vital point. The 
grant itselfis not forthcoming, and the fragmentary evidence 
as toits nature goes no further than this that the grant was 
made for services. The presumption would be that those 
services were services rendered in the past and to be rendered 
in the future, and there is nothing in the evidence to repel that 
presumption or to establish the case which it is necessary for 
the plaintiffs to establish. The learned Assistant Judge says 
that he .is satisfied “that this land was granted by the 
Desais for future service.” It is clear, however, that there is 
no evidence to support this finding, if it is to be read in the 
full rigour of the words; for the only documents upon which 
the plaintiffs relied in this connection were Exhts, 20 A and 
56, which go no further than to show that the defendants’ 
ancestors held as Nisbatdars under the plaintiffs’ ancestors. 
That phrase, however, would only mean that the defendants’ 
ancestors held either in relation to or under the plaintiffs, and 
that would be perfectly consistent with the case which the 
defendants now make. Since the plaintiffs are unable to show 
that the grant was such that the lands became resumable on 
the discontinuance of the service, the appellant-cefendants 
must on this point succeed, 

But then it was contended by Mr. Strangman that his clients, 
the plaintiffs, are entitled to judgment inasmuch as they were 
the defendants’ lessors, and the defendants, prior to the jn- 
stitution of this suit, denied their title. Therefore, it is argued, 
a forfeiture of the holding has been incurred. Assuming for the 
purposes of the argument that the plaintiffs may be correctly 
described as the defendants’ lessors, I am yet of opinion 
that the plaintiffs cannot save their position upon this 
ground, For, first, it is in my judgment clear that the whole 
suit up to this Court of Second Appeal has been fought out bet- 
ween the parties without reference to any such claim as this. 
As I understand the judgment and proceedings in the Court 
below, the plaintiffs’ claim to recover the land was grounded 
only on this, that the grant was for service and the service 
had been discontinued. I can find nothing to warrant the idea 
that up till this moment the defendants ever had a fair oppor- 
tunity of meeting the case that they must surrender the land 
because they have denied the plaintiffs’ title, That being so, 
jt is unnecessary to consider whether, if they had to meet such 
a case, they would be able to meet it successfully. But we 
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A, C. J. have allowed Mr. Jayakar to discuss before us the documents: 
jg Upon which the case for the, plaintiffs upon this point was- 
mw mainly rested, and I am satisfied that in these documents there | 

Basına: is no such repudiation of the-plaintiffs’ title as would work a 

appa forfeiture of the holding. 

Ci a These being the only points mentioned in the argument, 

‘appa  Tamof opinion that the appeal must be allowed and the 
—— _ plaintiffs suit must be dismissed, It should be mentioned that 
P although in the pleadings the defendants have, as is usual in 
the moffusil, overstated their case, and claimed that they 
were entitled to hold the land without rendering service, they 
now undertake through their counsel Mr, Jayaker to perform 

the accustomed services, should they ever be asked to do so. 
In view of the fact that both sides have steadily over- 
stated their real positions, we think that the proper order will 


be that each party should bear his own costs throughout. 
SHAH J,—lI agree. 
Appeal allowed. 





Before Al, Justice Balehelor aad dlr, Justice Shah. 


TANGYA FALA 


1916 | i 
a TRIMBAK DAGA.* 


Indian Contract Act (1X of 1872), Sec. 7o— Obligation of person enjoying the 
benefit of non-gratuilous act—Act must be done for another person— 
Subrogation~Stianger paying off a subsisting morigage—Subıcgation to 
mortgagee’s position, 


During the pendency of proceedings for sale of mortgaged property 
in execution of a decree for sale upon the mortgage, defendant No. 2, 
who held a decree for money against the mortgagor, had the property 
sold in execution of his decree and purchased the property himself, 
When the property was thereafter put up to sale under the mortgage 
decree the mortgagor borrowed a sum of money from the plaintiff and 
paid off the mortgegee. The property was then sold by the mortgagor 
to the plaintiff for the sum borrowed asalso fora further sum paid, 
Tho plaintiff having been ejected from the property by defendant 
No. 2, sued to recover the consideration money from the mortgagor; 
and as regards the money paid to the mortgageo, he claimed to stand 
in the shocs of the mortgagee and asked that the amount should be 


* Pirst Appeal No, 29 of 1915, First Class Subordinate Judge at 
from the decision of 8.8, Phadnis, Dhulia, in Civil Svit No, 202 of 1912, 
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recovered by sale of the mortgaged property or from defendant 
No. 2 personally, under s. Yo of the Indian ( ontract Act, 1872 — 

Held, (1) that the plainiifi’s claim to compensation under s. 70 of the 
Tndian Contract Act was not establishcd, irssmuch as the payment was 
made not only without the consent, but without the knowledge, of 
dofendant No. 2, the object of the payment being to benefit the 
plaintiff himself ; 

(2) that the plaintiff who was a stranger paying off a subsisting 
mortgage waa entitled to be subrogated to the position of the 
mortgagee ; and was, therefore, entitled io recover the sunt paid to the 
mortgagee by sale of the mortgaged property, 


SuIT to recover a sum of money. 

On the 23rd August 1893, one Daga Lahanu (father of 
Trimbak, defendant No, 1.) mortgaged two lands, Survey No 19 
and a moiety of Survey No. 172, to Atmaram for Rs. 2250, In 
1904, Atmaram sued (Suit No. 181 of 1904) Daga on the 
mortgage and obtained a decree for Rs. 2247 tobe recovered 
from Daga or by sale of the mortgaged property. On the 12th 
June 1905, Atmaram applied (Darkhast No. 780 of 1905) 
to recover his amount by sale of the mortgaged property, The 
execution proceedings were transferred to the Collector. 

Taniram (defendant No. 2) had a money-bond passed in his 
favour by Daga on the roth October 1893. He sued (Suit 
No, 1080 of 1898) on it and obtained a decree against Daga. 
In execution of his money-decree he had the two lands sold 
and purchased them himself for Rs. 625, subject to the mort- 
gage charge of Atmaram, on the 27th June rgo5. 

In 1905, Tangya (plaintiff) took the lands ona lease fora 
term of ten years from Daga and went into possession of the 
property. 

in the proceedings for execution of Atmaram’s decree, the 
mortgaged property was put up to sale on the 13th April 1907. 
But Daga borrowed Ks. 2463 from the plaintiff and paid off 
Atmarain. 

On the 17th December 1907, Daga sold the moiety of Survey 
No. 172 to the plaintiff for Rs. 4000; the consideration money 
having been made up of Rs. 2463 paid to Atmaram and further 
loans to Daga. 

In 1908, defendant No.2 sued (Suit No. 537 of 1908) to 
recover possession of the land from the plaintiff and obtained 
a decree, which was confirmed by the High Court in Second 
Appeal on the 13th February 191r. The plaintiff was, 
consequently, deprived of possession of the property by 
defendant No. 2. 
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On the roth September 1912, the plaintiff sued the defend- 
ants to recover Rs. gooo and Rs. 2250 as interest from the 
defendants personally or by sale of the property. 

The ‘Subordinate Judge held that defendant No. 1 had no 
saleable interest in the property sold at the time when he 
passed the sale-deed to the plaintiff; and that the plaintiff had 
no charge on the property in suit. He, therefore, dismissed 
the suit as against defendant No. 2: but passed a personal 
decree against defendant No, 1 for Rs, 3,113. 


The plaintiff appealed to the High Court. 


G. S. Rao, for the appellant.—My first contention is that 
defendant 2 is personally liable to the plaintiff for Rs. 2463 
advanced by him to the first defendant who paid the amount 
to the Collector and averted the Court-sale. The payment 
was made for the benefit of the second defendant who has 
enjoyed its benefit inasmuch as he ‘was relieved of the burden 
of Atmaram’s decretal debt subject to which defendant 2 had 
purchased the property at the Court-sale. Atmaram’s mortgage 
debt had been paid off with the plaintiff's money and, there- 
fore, the plaintiff can recover the same from defendant 2. 
Section 70 of the Indian Contract Act clearly applies to the 
facts of this case. All the conditions of s. yo have been satis- 
fied here. The payment was lawfully made, there was no 
intention to make the payment gratuitously, and defendant 
No. 2 had enjoyed the benefit of such payment, I rely on the 
cases of Suchand Ghosal v. Balaram Mardana®) and farao 
Kumari v. Basanta Kumar Roy.) 

My second point is based on the equitable doctrine allowing 
a stranger who pays off a subsisting mortgage to be subrogated 
to the position ofa mortgagee. Atmaram’s mortgage was paid 
off with the help of the plaintiff’s money by the first defendant 
who had an interest in paying it off. The first defendant could, 
therefore, claim to stand in the shoes of Atmaram and the 
plaintiff who claims through him and who advanced money to 
him for discharging Atmaram’s mortgage debt would occupy the 
same position. In support of this contention I rely on Butler 
v. Rice(s) and the Privy Council case of Gohuldoss Gopaldoss 
v, Rambux Seochand4). I deduce the following principle from 
Butler v. Rice, first, thatit isnot necessary that the charge 
should be paid off at the express or implied request of the mort- 





(1) (1910) I, L. R. 38 Cal. i (3) [1910] 2 Ch. 977, 
(2) (1904) L. L. R. 32 Cal. 374, (4) (1884) L, R. 12 DT. A, 326, 
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gagor, Secondly, that when a stranger pays off a mortgage on A. ©. J, 


an estate he presumably does not intend to discharge that mort- 
gage but intends to keep it alive for his own benefit, Thirdly, 
that the mortgagor’s concurrence is not material because there 
is only a substitution of one creditor for another. 


M. V. Bhat, for respondent No. 2, was called upon to reply 
only on the second point,—The result of all Indian cases is 
that the doctrine of subrogation is never applied in aid ofa 
mere volunteer, Any one who is under no obligation or 
liability to pay the debt is a stranger and if he pays the debt 
he ‘isa mere volunteer. There must be an assignment or an 
agreement for subrogation: see Gurdeo Singh v. Chandrikah 
Singh); Apaji Bhivrav Rayrikur v. Kavi), Vishnu v. 
Rango Ganesh Purandare'?); and Khushal v. Punamchand Gi, 
In this case there is no privity of contract or estate between 
the plaintiff and defendant No, 2. The former has, therefore, 
no cause of action against the latter. The principles laid down 
in English cases should not be applied to Indian cases. We 
are governed by the provisions of thé Transfer of Property Act. 
. Section gt gives a list of persons entitled to redeem a mortgage. 
Neither plaintiff nor defendant No. 1 would have any right to 
pay off the prior mortgage as defendant No. 2 had. become its 


owner at the Court-sale. 


BATCHELOR J.—In 1893, the property in suit and certain 
other properties were mortgaged by their owner Daga Lahnu 
to one Atmaram to secure a sum of Rs, 2,250. In 1904, the 
mortgagee, Atmaram, broughta suit on his mortgage and 
obtained adecree for payment of Rs. 2,247 and costs within six 
months, or in default, the sale of the property. On the rath 
June 1905, Atmaram as decree-holder presented an application 
for sale of the mortgaged property. This application was trans- 
ferred for execution to the Collector. On the 27th June 1905, 
the present second defendant, in execution of a money decree 
which he had obtained against Daga, brought the property to 
sale and purchased it himself. On the 13th April 1907, in 
execution of Atmaram’s decree on the mortgage, the Collector 
put the property to sale. Thereupon Daga Lahnu, who was the 
first defendant in the suit, borrowed a sum of Rs. 2,463 from the 
plaintiff in order to pay off Atmaram’s decretal amount, and, 


(3342907) IL. L. R. 36 Cal. 193, 217. (3) (1893) L. L, R. 18 Bom, 382. 
(2) (1881) I. L, R. 6 Bom, 64. (4) (1897) I, L, R, 22 Bom. 164, 
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with the money so borrowed from the plaintiff, Atmaram’s 
decree was in fact satisfied and the threatened sale was averted. 
On the ryth December 1907, Daga executed a sale-deed in 
the plaintiff’s favour in regard to the property now in suit, 
namely, a moiety of Survey No, 172. The total consideration 
of the sale-deed is Rs. 4,000, made up of Rs. 2,463 advanced in 
April 1907 by the plaintiff together with other sums lent to 
Daga personally. In 1905, the plaintiff went into possession 
of the lands on a ten years’ lease from Daga, but in r908 he 
was ejected from possession on a suit filed by the second 
defendant for the recovery of possession. Thereafter the 
plaintiff brought the present suit in which he claimed to 
recover Rs. 4,000, the consideration of the sale-deed, from the 
first defendant, while as against the second defendant the 
claim was that since Atmaram’s mortgage had been paid off 
with the plaintiff’s moneys, the plaintiff should be decreed to 
stand in the shoes of the mortgagee Atmaram, with the result 
that his advance of Rs. 2,463 should be recoverable by the sale 
of the mortgaged land in the hands of the second defendant. 
There was alsoa prayer that the sum should be decreed from 
the second defendant personally. The learned Judge of the | 
lower Court has given the plaintiff a decree for Rs. 3,113 
against the first defendant only, and the claim against the 
second defendant has been rejected, 

In this appeal Mr. Rao on behalf of the plaintiffappellant 
raises two contentions, the first being that, under s. 70 of the 
Indian Contract Act, defendant No. 2 is personally liable to 
repay to the plaintiff Rs. 2,463 advanced by the plaintiff to the 
first defendant. Section 70 of the Indian Contract Act makes 
provision for compensation to be paid by a person enjoying the 
benefit of a non-gratuitous act, but for the operation 
of the section certain conditions are prescribed. They 
are that the thing done shall be lawfully done, that the 
intention shall not have been to do it gratuitously, and that 
the other person shall enjoy the benefit, I will assume in the 
plaintiff’s favour that these three conditions are in the present 
case satisfied. There remains the condition expressed in the 
first words of the section which are “ where a person lawfully 
does anything for another person,” The plaintiff's case here 
is that the payment of Atmaram’s mortgage was the thing 
done by him for the second defendant. I am of opinion, 
however, that that claim is not substantiated. There is no 
doubt about the facts which are "that the payment was made 
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not only without the consent, but without the knowledge, of 
the second defendant. On the evidence on the record I am of 
opinion that the object of the payment was to benefit the 
plaintiff himself. Moreover, while it does not appear that the 
second defendant would not have paid off the mortgage 
himself if the matter had been brought to his attention, it docs 
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back of the second defendant, was depriving the second defend- 
ant of an option which the law allowed him to exercise. For, 
to the second defendant it was open either to pay off the 
mortgage or to stand by and let the property be sold. When, 
therefore, the plaintiff, without reference to the second defend- 
ant, intruded himself in order to make the payment without 
the second deferidant’s knowledge, I am of opinion that it 
cannot be said that such payment was made for the second 
defendant. That is the view of the learned Judge of the lower 
Court. As was observed by Sir Lawrence Jenkins in Suchand 
Ghosal v. Balaram Mardana(2) the question which the Courts 
, have to decide under s. 70 of the Indian Contract Act is almost 
entirely, if not entirely,a question of fact. I may add that 
the case before usis on its facts readily distinguishable from 
Suchand’s case inasmuch as there the person who paid the 
money had an incontestable tenant’s right and the payment 
was made for the benefit both of himself and of the other 
tenants who were liable under the decrees and had no 
alternative but to pay the decretal debts. I agree with the 
learned trial Judge that upon the facts of this case the 
_plaintiff’s claim to compensation under s. 70 of the Indian 
Contract Act is not established. 

There remains Mr. Rao’s second contention which is based 
upon the equitable doctrine allowing a stranger who pays off a 
subsisting mortgage to be subrogated to the position of the 
mortgagee. The facts, here again, are not in dispute. The 
mortgage of Atmaram was paid off with the help of the plaint- 
iffs moneys by the first defendant, and it cannot, in my 
opinion, be doubted that the first defendant had an interest in 
paying off that mortgage. Therefore, if the doctrine is made 
out, the first defendant could claim to stand in the mortgagee’s 
shos, and if that be so, the same position would be occupied 
by the plaintiff who claims through the first defendant and 
whose moneys were advanced to the first defendant precisely 
in order that Atmaram’s mortgage should be discharged. That 
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the legal doctrine for which Mr. Rao contends is established is 
illustrated, I think, by Mr. Justice Warrington’s decision in 
Butler v. Rice), There is no objection to our reference to 
this English decision for the purpose of verifying a doctrine 
which, though not in terms contained in the Transfer 
of Property Act, is not inconsistent with any provision of that 
Act. Indeed s. 95 of the Act suggests that the doctrine was 
at least in part formally accepted by the Indian Legislature, 
Reference may also be made upon this point to the decision of 
their Lordships of the Judicial Committee in Gokuldoss 
Gopaldoss v. Rambux Seochand (2). Now Butler v. Rice 
was a case where the plaintiff Butler upon an agreement 
to receive a mortgage for & 300 advanced a sum of 
money to Rice in order that Rice might pay off certain 
mortgages of property belonging to Mrs. Rice. The money 
was accordingly paid and the mortgages were released, but all 
this was done without the knowledge of the mortgagor 
Mrs. Rice. It was contended in argument that mortgages 
in these cases are only kept alive where the charge 
is paid off at the express or implied request of the mortgagor. 
That argument, however, was rejected by Mr. Justice 
Warrington who observed that the statement of claim, or as 
we should say the plaint, proceeded on the well-known equit- 
able doctrine that ifa stranger pays off a mortgage on an 
estate, he presumably does not intend to discharge that mort- 
gage but to keep it alive for his own benefit. I pause to 
observe that in our own case we have not only that presump- 
tion, but the sworn testimony of the plaintiff that such was in 
fact his intention. As to the argument that Mrs. Rice’s 
knowledge was essential, the learned Judge observed that her 
concurrence was immaterial inasmuch as her position was not 
affected, for the only alteration in her position was that instead 
of owing the money to one creditor she owed it to another, 
and in the first words of the judgment in language which is 
perfectly apt to our present case, the learned Judge said that 
the question he had to determine was whether the mortgagor 
was entitled to hold the property discharged from the debt of 
£ 450, not one penny of which she had paid off herself, or 
whether the person who paid it was entitled to treat the charge 
as still on foot in his favour. As the learned Judge answered 
that question against the mortgagor, so we must answer in the 
present case, where the similar question is whether the second 


(1) [1910] 2 Ch, 277, (2) (1884) L, R. 11 I. A. 126, 
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defendant is entitled to hold this land free of an incumbrance 
of Rs. 2,463, not one rupee of which he has ever paid himself, 
but every rupee of which has ccme from the pockets of the 
plaintiff. I may add that the plaintiff’s position is, if there be 
any difference, somewhat stronger than was Butler’s position, 
for while Butler was a mere stranger, the plaintiff is claiming 
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gage, On these grounds I am of opinion that Mr. Rao’s second 
contention must be conceded and that the land in possession 
of the second defendant must be held chargeable with the 
sum of Rs. 2,463. 

In my opinion, therefore, we should reverse the lower 
Court’s decree and substitute for ita decree allowing the 
plaintiff the sum of Rs. 2,463 tobe recovered with interest 
at 6 per cent. from the date of suit to the date of payment by 
the sale of one-half of Survey No. 172. Any deficiency 
between this sum and the total of Rs, 3,113 should be recover- 
ed from the first defendant, being made payable in annual 
instalments of Rs. 800 until complete satisfaction, the first such 
instalment to be due three months after the amount of the 
deficiency has been ascertained. The plaintiff must have his 
costs here and in the Court below. The sum if not paid by 
the second defendant within six months may be recovered by 
sale of the property. 


SHAH J.—I agree. I desire to add a word with reference 
to Mr. Bhat’s argument that neither the plaintiff nor defendant 
No. 1 was interested in satisfying the mortgage claim of 
Atmaram at the time, when the sum of Ks. 2,463 was paid 
by the plaintiff. It is clear that, in spite of the previous 
purchase by defendant No. 2 at a Court-sale of the two survey 
numbers, the equity of redemption in the other property mort- 
gaged to Atmaram was vested in defendant No.1 at the time. 
The mortgage decree in favour of Atmaram was against him 


and was being executed against him atthe time. He was, `’ 


therefore, clearly interested in satisfy! ing Atmaram’s decretal 
claim. He could keep the charge on the mortgaged property 
alive in his favour by satisfying the mortgage claim, if it was 
to his interest todo so; and the plaintiff could claim the 
same benefit in virtue of his having paid the whole amount 
due under the mortgage decree to Atmaram at the instance 
of defendant No, 1. 
Decree reversed. 
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Before Sir Stanley Batchelor, Ki., Acting Chief Jusitec, and dlr. Justice Shah. 


1916 VINAYAKRAO BALASAHEB INAMDAR 
Voces? U. 
Augusi 17. SHAMRAO VITHAL KALKUNDRI# 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Secs, 3, 12 and 13—Suié 
for redemption of morigage—Helicf sought being setting aside of a consent 
decree between the parties and a prior sale deed as fraudulent—Suit out- 
side the scope of the Act. 


a 


In a suit to redeem a mortgage under the provisions of the Dekkhan 
Agriculturists’ Relief Act, the plaintiff prayed that a consent decree 
between the parties whereby the mortgaged properties were freshly 
mortgaged and a sale deed of a part of the mortgaged property to the 
mortgagee beset aside as frandulent-:— 

Held, that the suit having been brought to set aside a sale-deed and 
a Court’s decree was outside the Dekkhan Agriculturists’ Relief Act, 

SuIT to redeem a mortgage, 

On the 24th May i894, Balaji (father of Vinayakrao, plaint- 
iff) mortgaged his property to Vithal (father of Shamrao, 
defendant No. 1) for Rs, 5000. 

In 1899, the mortgagee ‘sued (Suit No. 138 of 1899) to 
recover the mortgage-debt by sale ofthe property. The suit 
ended on the 9th March 1900 in a consent decree whereby 
the mortgaged property (with the exception of Survey No. ṣo) 
was again made a security for the capitalised principal of. 
Rs. 9650, carrying interest at 74 per cent. per annum, The 
excluded Survey No. 50 was on the same day sold by the 
mortgagor to the mortgagee for Ks. 1000. | 

The mortgagee executed the decree in 1903 and obtained 
possession of the property in June 1904, 

In 1911, the plaintiff sued to redeem the mortgage of -1894 
under the provisions of the Dekkhan Agriculturists’ Relief Act, 
alleging that the consent-decree of 1900 was obtained from 
him by threats and misrepresentation and that the sale-deed 
of: Survey No. 50 was procured by coercion and failed to 
convey a valid title, 

Defendant No. 1 contended that the claim for redemption 
did not lieas the mortgage of 1894 was superseded by the 
decree of 1900; and that the suit was untenable unless the 
decree was set aside by a separate suit. 

* First Appeal No. 192 of 1912, Judge at Belgaum, inj Civil Suit 


from the decree passed by S. R., No, 445 of 1911. 
Koppikar, First Class Subordinate 
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. The Subordinate Judge held that-the present suit did not lie 
in view of the decree in Suit No. 138 of 1899; that it was not 
open to the plaintiff to plead that the said decree was obtained 
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by coercion and misrepresentation ; that the Court could not go Vixavar- 


behind the decree to enquire into the history of the transactions; 
and that the claim to redeem Survey No. 50 could uot be tried 
in'the present suit. The suit was therefore dismissed. 


The plaintiff appealed to the High Court. 


r 

Jayakar, with S. S. Patkar, for the appellants.— Ve say 
the consent decree is nothing more than a new mortgage. The 
test is, does the relationship of mortgagor and mortgagee still 
subsist? The lower Court holds that the consent decree wipes 
out the position of mortgagor and mortgagee and there is no 
basis of the suit. We submit -the consent decree is no more 
than a contract with the additional affirmation of the Court 
'and (if it is nothing better than an agreement) the Court has 
as much power to look into it on the ground of fraud, etc., as 
Into an ordinary contract. It does not differ from the 
contract of parties: see Krisna Bai v. Lari), Radhabai v. 
amchandra(2); Kisandas yv. Ramchandra(3),and Rama Tulse 

vi Bhagchand). We say, therefore, the suit for redemption 
ofj the mortgage of 1894 does lie and the consent decree being 
aj transaction within the meaning ofs, 13 of the Dekkhan 
Ajericulturists’ Relief Act, the Court ought to have inquired 
imto the history of the transaction, under ss. 12 and 13 of the 
ese from 1894 up to the date of the suit, These sections are 
introduced to relieve the transactions between the creditor 

and debtor under the Dekkhan Agriculturists’ Relief Act. 


H. C. Coyajee, with G., S. Mulgaonkar and T. R. Desai, 
for respondent No. 1.—-We submit the present suit is outside 
the provisions of the Dekkhan Agriculturists’ Relief Act. 
section 3, cl, w, shows to what nature of suits the Act can be 
applud. This isnot one of the suits contemplated by s. 3. 
Before the mortgage of 1894 can be inquired into, the plaintiffs 
have got to set aside the consent decree and the sale-deed 
which may be fraudulent but which were accepted from time 
to time by the Court. This is, therefore, in form a suit 
for redemption but the substantial relief claimed is getting 
over the two transactions, Specific relief under the Dekkhan 


(1) (1906) 8 Bom. L. R, 813, 832, (3) (1911) 13 Bom. L, B. 1009, 
(2)(1910)13 Bom, L. R. 20,29, (4) (1914) 16 Bom. L. R. 687, 


RAO 
v. 
SITAMRAO 
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A. C. J, Agriculturists’ Relief Act could not be granted in such a suit 
1916 see Mt. Bachi v. Bickchand@) and Lachiram v. Jana Yesu(2). 
oe As regards ss. 12 and 13 of the Dekkhan Agriculturists’ 

oe Relief Act, we submit the initial difficulty in the way of the 
7 appellant is that, in order to have the application of these- 

Snaurao S€Cllons, the suit must fall under s. 3, cl. (w) Tatya Vithoji 
~= v. Bapu Balaji). 


Nilkanth Atmaram, for respondent No. 2. 


BATCHELOR AG. C. J.—-The appellants, who were the 
plaintiffs in the lower Court, brought this suit as a suit for 
redemption under the Dekkhan Agriculturists’ Relief Act. The 
mortgage to be redeemed was said to be that executed by 
the plaintiffs’ father in 1894. In 1899, the mortgagee sued the 
mortgagor for recovery of the mortgage debt and for sale of the 
property. In March, r900, there was a consent decree by 
which a new sum was taken as the capitalized principal, 
Interest was allowed at 7} per cent., and provision was mad 
for payment of the money by certain instalments. The securit 
under this arrangement differed in some particulars from thie 
security of the earlier mortgage, and notably Survey No. 59, 
which was included in the older mortgage, was excluded fro 
the purview of the consent decree, On the same day as this 
consent decree was obtained, Survey No. 50 was sold by the 
mortgagor to the mortgagee for Rs. 1,000. In 1903, the 
mortgagee, on his application for execution of the consen 
decree, obtained possession of the property and has since 
remained in possession. Therefore, in 1g11, the plaintiffs 
brought the present suit. In their plaint they set out the 
facts which I have summarised, and they claim to set aside the 
consent-decree as having been obtained by fraud, coercion 
and misrepresentation. In the same way they seek to set 
aside the sale-deed of Survey No. 50 on the ground that it was 
nominal and fraudulent and procured by coercion. 

Mr. Coyaji contends, and I think rightly, that such a suit is 
outside the Dekkhan Agriculturists’ Relief Act. If reference be 
made toss. 3, 12 and 13 of that Act, it will be seen that the 
suit can only be brought within the statute if it is a suit for the 
redemption of mortgaged property within the meaning of 
clause 3 of s 3. It is, in my opinion, clearly not within 
this clause, the words of which contemplate a mortgage 


~(2)@910) 13 Bom, L, R. $6. ʻa) (2882) LL, R, 7 Bom, 330, 
(2) (1914) 16 Bom, L, R, 668. 
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suit either simpliciter or primarily and substantially, This, A. ©. J. 
however, is something far more than that, and very 4916 
different from that. It is a suit to set aside a saledeed =~ 
and a Court’s decree, and, when those things are done, to VINAYAK- 
BAO 


recover the property of which, according to the plaint, the 
‘ plaintiffs have been fraudulently deprived. This seems tome gpasrag 

to be the description of the suit, and, if that is so, it falls, I 
think, within the authority of the Privy Council decision in 
Mt. Leni v. Bickchand) where Lord Macnaghten said, 
in language which appears to me perfectly applicable to the 
present suit: “In form it is a suit for redemption, In reality it is 
nothing of the kind. It is a suit to recover property of which 
`: . the rightful owner hasbeen deprived by fraud. That settles 
the case.” Inthe case before their Lordships of the Judicial 
Committee the obstacles which stood in the way of the imme- 
-diate redemption were certain private sales made by the mort- 
gagors to the mortgagees. Here also the obstacle is in part the 
same. For in part it consists of the private sale of Survey 

0- 50 made by the mortgagor to the mortgagee in ,1900. 
For the rest the impediment consists of the decree of a Court, 
which is not the less a decree because it was obtained by 
consent of parties. I may add that on similar facts this Court 
took the view which I am now expressing in Shamrao Vithal 
Kalkundriv. Nilkanth Ramchandra Kulkarni), On these 


Batchelor 
Ay. C. J. 


grounds it appears to me that the suitas brought is not 


(1) (1910) 13 Bom. L. R. 56, 

'(2) In First Appeal No. 15 of 1912, 
which was heard by Scott C. J. and 
Chandavarkar J. on the 26th August 


1912, the following judgment was 
’ delivered :— 


Scorr 0. J.—It appears to us that 
the award decree of 2884 superseded 
the original mortgage and the rights 
of the mortgagee must now be 
determined by the terms of that 
decree, which was passed in his 
favour, We do not think that a 
suit to obtain redemption on the 
footing of the original mortgage 
will lie, nor do we think that the 
decree passed upon the award in 
1884 was a decree ina suit under 
gs. 8(2) of the Dekkhan Agricul- 
turiste’ Relief Act, within the 
meaning of s, 15 B of that Act. 

It is, therefore, difficult to see 


> 


how this suit can be supported and 
how the decree which has been 
passed in the lower Court can be 
upheld. 

Mr, Kelkar on behalf of the re- 
spondent has, we think, said every 
thing that can be said on behalf of 
his client. But the appellant’s 
counsel has made an offer which 
enables us to put the respondent 
in a very good position having 
regard to the rights of the mort- 
gagee under the award decree, for, 
the mortgagee, by his counsel, con- 
sents to take payment of the remain- 
ing sum of Rs. 3,000, which is due 
for principal by instalments of 
Rs. Soo, annually with future 
interest at 9 per cent, till payment 
from date of suit, the first iustal- 
ment to be payable on 1st January 
1933, 


TT 


712 


A. ©. J. maintainable, That being so, we express no opinion as to the 
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191g merits of the case on any other point of controversy between- 


~~ the parties. The appeal must be dismissed with costs, the 
Vinavax- lower Court’s decree being affirmed, Respondent No. 1 alone 
will-have the costs. 


RAO 
Wc, 


1916 


sempre! 
August 7. 


[e] 


SHAH J.—lI agree. 
Appeal dismissed, 


Before Mr, Justice Beaman and Mr, Justsce lTeaton. | 


MOTA HOLIAPPA 
v 


VITHAL GOPAL HABBU.* 


Civil Procedure Code (Act V of 1908), Sec, 11—Res judicata—Decision em- 


bodied in decree. 


The plaintiff sued, in 1910, to eject the defendant from certain lands, 
praying that the mulgeni lease executed by a predecessor-in-title of his 
to defendant was invalid and not binding on him, and that the plaintiff 
was entitled to evict the defendant as a yearly tenant. ‘The Court 
decided the first point in the plaintiff’s favour; but held that for want of 
notice the plaintiff was not entilled at that stage to evict the defendant. 
After due notice given the plaintiff again sued the defendant in eject- 
ment, The defendant pleaded once more the meulgeni lease in his 
favour. The lower Courts held that the defence was barred by res 
judicata and decreed the claim. On second appeal :— 

Held, that the law of res judicata was applicable, Inasmuch asin the 
earlier suit the first part of the plaintiff’s prayer found a place in the 
decretal order and was as much decreed as the other part of the prayer 
which In the second part of that decretal order was rejected. 


SUIT in ejectment. 
Mota and others (defendants) took the land in dispute on 


mulgent (permanent) lease on the I2th November 1900 ata 


We set aside the decree of the 
lower Court and substitute a decree 
embodying those terms. 

The respondent must pay the 





On default in payment of any one 
instalment the appellant should 
apply to the Court for an order for 
gale or foreclosure either in whole 


costs throughout and they must be or in part. 


added to the mortgage debt; the sum 
due for costs must also be discharg- 
ed by instalments of Rs. Soo, in 
addition tothe Rs. 3,000 the balance No. 


of 
on 


per cent, 


*Second Appeal No, 587 of 1915, 
from the decision of C. V. Vernon, 
District Judge of Kanara, in Suit 
77 of 1915, confirming the 
decree passed by V.V. Vagh, First 
Class Subordinate Judge’ at Karwar, 
jo Suit No. 40 of 1914, 


the principal. Future interest 
costs will be at the rate of six 


+ 
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yearly rent of Rs. 8, from Gajanan the then Moktesar of the A. C. d. 
temple of Arge Shri Mahadev. 1916 

In r910, Vithal (plaintiff), the present Moktesar ofthe temple, ==” 
sued the defendant for setting aside the mulgeni lease which, _ Mor 
he alleged, was not binding upon him, and for recovering oe i 
possession of the land from the defendants. The Court set yyy, 
aside the mulgeni lease: butas the chalgen: (annual) tenancy  Gupar 
was not terminated by notice from the plaintiff, the Court  — 
rejected the claim for ejectment. The order ran as follows: 
“ft is declared that the mulgeni lease is not binding on the 
plaintiff. It is, therefore, set aside, The plaintiffs suit i$ 
dismissed. Each party should bear his costs,” 

On the sth April 1913, the plaintiff gave notice to defendants 
terminating the chalgeni lease. The defendants did not give 
up possession. 

The plaintiff filed the present suit on the 3rd April 1914 to 
eject the defendants and to recover arrears of rent. The 
defendants once more pleaded the mu/geni lease and resisted 
ejectment, 

The Subordinate Judge held that the defence was barred by 


res judicata in view of the finding in the earlier suit, on the 
followin: grounds -— 


nen 


The defendants contend that as the plaiutilf’s suit is dismissed the finding 

} regarding the mulgeni loase does not bind them. But this is not. 

The Court did not dismiss the suit in its entirety. The Court allowed 
the suibso far as it related to the mulgent and seb aside the mulgenz, 
When it was orderod by tho Court the plaintilf's suit was dismissed it meant 
that it was dismissolso far as ib related to the possession of the land 
claimed by the plaistiff, In fact the plaintilf in that suit got all the relief he 
would have been entitled to had he filed only u suit for having tho mulgent 
loaso-wrongly obtained by the temple’s chu'yeni temints set asido, 

he finding of the Court that the mu/yeué is nulland void has not merely 
_femained a finding but has been mado the subject of a positive decretal 
-’ order setting the leasc aside. That being so the defendauts cannot again 
set up their mulgend against the pluintilf, ‘heir only remedy was to appeal 

from that order, As they hav: not appealed the order is binding on them, 


The plaintiff’s claim was, therefore, decreed, 


On appeal, this decree was confirmed by the District Judge. 
The defendants appealed to the High Court. 


G. S. Mulgaonkar, for the appellants. 
Nilkanth Atmaram, for the respondent. 


BEAMAN J.—We are clearly of opinion that il this suit were 
not res judicata by the decision of the Suit of 1910, the 
R 9U 
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plaintiff’s claim would be barred by limitation. The only 
substantial question therefore is whether tne present suit is 
ves judicata. The point arises in this way. In 1900, the 
defendant obtained a mulgeni lease from the manager of the 
temple, the predecessor-in-title of the plaintiff, In r910, the 
plaintiff sued, the suit taking the form of ejectment, to 
recover poss?ssion of the land from the defendant on the ground 
that the mulgeni lease was bad and no longer binding on him 
and that for breach of condition of the annual lease therefore 
the tenant was liable to immediate eviction. The plaintiff 
prayed for two quite distinct reliefs as is made abundantly 
clear from the judgment and the final order. Those reliefs 
were, first, that it should be declared that the mulgeuz lease 
of 190c was invalid and not binding upon the plaintiff; second, 
that the plaintiff was thereafter entitled to evict the defendant 
as chalgeni or yearly tenant from the land in suit. The Court 
decided in favour of the plaintiff on the first ground, but for 
want of notice held that he was not entitled at that stage to 
evict the defendant, that is to say, the suit was for a 
a declaration and consequential relief, and the decree grants 
the declaration but dismisses the rest of the prayer of the 
plaintiff on account of a technical flaw. Those being the facts, 
the case is clearly, we think, distinguishable from the authori» 
ties to which our attention has been drawn such as Ghela 
Ichharam v, Sankalchand Jetha), Rango v. Mudiyeppat?) 
Thakur Magundeo v. Thakur Mahadeo Singh(®) and Parbati 
Debi v. Mathura Nath Banerjee(4). The general rule deducible 
from these cases is one which has our complete- concurrence, 
viz., that where an issue not material to the decision has 
been decided and is not embodied in the decree iE WL not 
constitute ves judicata against the party who by reason. of 


~ 
Nag So 


the decree being in his favour would not be ina positioir. 


to appeal against the decision upon the separable single 
issue, That is notthe case here. As we pointed out the 
decision of the Court in favour of the plaintiff upon the 
first part of his prayer finds a place in the decretal 
order and is as much decreed as the other part of the 
prayer which in the second part of that decretal order was 
rejected, In our opinion this constitutes clear res judicata so 
far as the point now before us is concerned. We think that 
the defendant in that suit might have appealed had he wished 


(1) (1893) I, L. R: 18 Bom. 597. (8) (1891) I. L. R. 18 Cal. 647. 
(2) (1898) I. L. R. 23 Bom, 296, (4) (1912) I. L, R. 4o Cal, 29, 
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to do so against so much of the decree as declared his malgenz 


lease invalid and no longer binding upon the present plaintiff. 
We think the whole difficulty has arisen out of an unfortunate 
looseness of language in the latter part of the decree. What 
the learned Judge undoubtedly meant was not that the plaintiffs 
suit is dismissed, but that the rest of the plaintiffs suit is 
dismissed, and this is made the clearer by the order of the 
Court which immediately follows: “Each party to pay its 
own costs,” the learned Judge evidently-having been of the 
opinion, that the plaintiff had succeeded on at least half the 
claim and the defendant on the other half. And we need only 
add that the part on which the plaintiff succeeded is by far 
the mast substantial and important. 

This being our view it necessarily follows that the present 
appeal fails and the decision of the lower Courts must be con- 
firmed with all costs. 

Decree confirmed. 


ORIGINAL CIVIL. 


Refore Mr, Justice Beaman. 


CAROLINA DOS SANTOS 
Ue 


DOMINIC JOSEPH PINTO. * 


Indian Success on Act ( X of 1868) Sees. 7, 9,10— Domicile of origin - Domicile 
of choice—A equisttion and abandonment of domicile— Burden of proof. 


The diceased was born at Goa, in Portuguese territory. When 
fourteen years of age he came to Bombay and lived there uninter- 
ruptedly, with the exception of brief visits to Goa, till June 1915, when 
he died at the ripe old age of seventy years. He married the plaintiff iu 
1903. He carried ona fairly flourishing coach-building business and 
provided himself with a house adjoining his factory. It appeared that 
tho deceased had intended to retire to Goa and spend the closing years 
of his life there. Previous to his death, he made a will whereby he gave 
a legacy to plaintiff of Rs. 7 a month for her life. ‘I he plaintiff having 
claimed that the deceased had a Portuguese domicile, and that under 
the law of Portugual she was entitled to a moiety of his estate : — 

Held, that the deceased had acquired a domicile of choice in Bombay; 
that in spite of his intention to return to Goa that domicile superseded 
his domicile of origin; and that the devolution of his estate was govern- 
ed not by the Portuguese law, but by the provisions of the Indian 
Succession Act, 1865. 


* OC, J. Suit No. 994 of 1915, 
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The domicile of originis that which a person acquires at his birth 
from his parents and follows the domicile of the parents, It is not 
necessarily iu itself local, that is to say, merely the place of birth. The 
domicile of origin once ascertained in law clings and adheres to the 
person until he chooses to divest himself of it by substituting a domi- 
cile of choice forthe domicile of origin. The domicile of choice is 
acquired by a combination of fact with intention. The fact is residence, 
and the intention is that the residence should be permanent, This 
domicile can also be discarded by a fact and intention, namely, the fact 
of abandoning the residence accompanied by the intention that that 
ubandonmeut shall bo final. Upon the mere abandonment of one domi- 
cile of choice without the acquisition of another the domicile of origin 
revives proprio vigore and without the need of any further act or 
intention onthe part of the person. 

The law leans very strongly in favour of the retention of the 
domicile of orizin. Where a person alleges that a man has acquired 
a domicile of choice, he must prove that that man had that intention, 


SUIT to recover a share in certain property. 

The property in dispute belonged originally to one Pascoal 
Pinto, a Goan, who died in Bonbay on the roth June 1915. 
He was born at Goa. When he was about fourteen years of 
age, he went to Bombay and settled there in business. 

Pinto first married a wife by whom he had three sons, 
defendants No. 1,2 and 3, defendant No 4 being a son of the 
defendant, She died in 1902. Pinto married a second time, in 
1903, the plaintiff by whom he had no issue. 

On the 26th July 1:909, Pinto made his last will, under 
which, he provided for maintenance of the plaintiff at the rate 
of Rs. 7 a month in case she lived separate from defendant 
No. I. 

The plaintiff alleged that her marriage with Pinto was 
governed by the Portuguese law, the latter having been 
domiciled at Goa, Under the Portuguese form of marriages 
known as costume do Reino, she became the owner of a moiety 
of estate belonging to Pinto at the time of his marriage with 
her and also of the estate acquired by him since the marriage. 


-The plaintiff, therefore, sued to recover her share in the 


property. 

The defendant No 1 contended inter alia that the deceased 
was domiciled in Bombay where he carried on business for fifty- 
six years and died at the ripe old age of seventy years ; that he 
was governed not by the Portuguese law but by the Indian 
Succession Act ; that the will was valid; and that the plaintiff's 
claim was unsustainable. 
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The defendant No. 3 supported the plaintiff and contended O. O. J. 
on his own behalf that at the date of Pinto’s first marriage in jo 
1871, Pinto’s domicile was Goa and that he, the 3rd defendant, «~~ 
was entitled to a share in Pinto’s property according to Savio% 


Portuguese law. v. 
PINIO 
Vacha and Mulla, for the plaintiff, aa 


Bahadurji and Sirangman, for defendants Nos. 1 and 4- 
M. J. Mehta and Wadia, for defendant No. 3 
Defendant No, 2 did not appear. 


Vacha, —TYhe deceased was married to the plaintiff according 
to Portuguese law. The Portuguese marriage law as to com- 
munity of goods prevailed and the plaintiff was, therefore, 
entitled to a share in the property of the deceased: De 
Nicols v. Culier®) In that case the testator was married 
according to French law. While domiciled in England the 

} testator acquired a large fortune and disposed it of by will, 
It was held that as to “ moveable goods,” the French marriage 
law as to community of goods prevailed and that the widow 

~ was, therefore, entitled to. one-half of the moveable goods. 
That decision was reversed in appeal: De Nicols v, 
Curlier’2), but restored by the House of Lords: De Nicols v. 
Curlier (37. 

Domibile of origin of the deceased was Goa. The domicile of 
origin prevails until a new domicile is acquired: s. 9, Indian 
Suécession Act (X of 1865). 

Defendants Nos. 1 and 4 rely on change of domicile, 
Onus of proving change of domicile is on those who assert 
that the origin of domicile has been lost, Defendants Nos. x 
and 4 are bound to prove that such change took place: Jn 
re Patiencel4) and Winans v. Allorney-General(5) 

([BEAMAN J.—The onus ison defendants Nos. 1 and 4. 
They should begin. ] 

Evidence was then recorded on the preliminary issues 
as to what was the domicile of the deceased at the time of his 
marriages. 


Vacha.—The Court has to find what was the domicile of 
the deceased at the time of his second marriage with the 








(1) [1898] 21 Ch. 498. (4) (1885) 29 Ch, D, 976, 
(2) [1893] 2 Ch. 60, (5) [1J04] A. C. 287, 4 
(4) [1900] A. C. 21. 
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0, 0. J. plaintiff in 1903. Domicile of origin of the deceased was 
4916 Goa and that domicile continued. Ifat the date of the said 
w marriage, domicile of the deceased is found to be Goa, then 

Santos De: Nicals v. Curlier(t) applies and the pliintiff is entitled to 
oe a share, 
oe Sections 4 and 44, Indian Succession Act (X of 1£65) do not 

apply ; Miller v. Administrator-General of Bengal?) and 
Hill v. Administrator General of Bengal) 

Section 9, Indian Succession Act (X of 1865) provides that 
the domicile of origin prevails until a new domicile is acquired. 
Defendants Nos. 1 and 4 have to prove that the deceased did 
acquire a domicile in British India: Winans v. Allorney- 
Generall4) and Huntly v. Gaskell (9). | 

The two most important facts on which defendants 
tr and 4 rely are residence and declarations. As to 
declarations, there are the plaintiff's witnesses who 
depose that the deceased made declarations to them 
of his intention to retire to Goa and to die there. There 
are, on the other hand, declarations deposed to by the witnesses 
of the ist defendant to the effect that the deceased wanted to 
remain and die in Bombay, It seems that the deceased did 
not know his own mind and no weight should be given to 
these declarations. 

As to residence in Bombay, change of residence * alone, 
however long and continued, does not fer se effect a change of 
domicile. There must be an intention to change the domicile: 


Moorhouse v. Lorad.®), Munro v. Munro), Jopp v. Wood \8); 
Udny v. Udny; and Douglas v, Douglas uo), ae 


The principle laid down in these cases is adopted by the In- \ 
dian Legislature in s. 10, Expln., Indian Succession Act (X of 
1865). As to Brunel v. Brunel?) and Hamilton v. Dattas(”) 
the facts in these cases are quite different. 

Counsel then discussed evidence recorded in the suit and 
submitted that there was no animus mancdi on the part 
of the deceased to change his domicile, 


Mehta.—Declarations relied on by the 1st defendant are 
verbal and not written. Verbal declarations are considered 





(t} [1900] A.C. 21, (7)(1840)7 CL & BL 842. 

(2) (1876) I.L Roa Sal, 412, (8) (1855) 34 h, J. Ch. 712, 

(3) (1896) I.L.B. 23 Cal. 506 (9) (1809) L. Ria B. L. ($6.3 441. 
è (4) [1904] A.C, 287. (30) (1871) L. R. 12 Eq. 617. 

(5) (1906) A C. 56. (11) (1871) L, R. 12 Eq. 298, 

(6) (1863) 10 H, L. C, 272, (12) (1875; 1 Ch. D. 257. 
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by many authorities as the lowest species of evidence,’ O. C. J. 
1916 
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especially when as in this case encountered by conflicting 
declarations: Hodgson v, De Beauchesne) Moreover, these 
declarations were made long after the first marriage. So far 
as the third defendant was concerned, the Court has to find 
what was the domicile of the deceased at the time of his first 
marriage -in 1871 No evidence to show that the deceased 
had changed his domicile or had any such intention in or 
before the year 1871. The third defendant is entitled to 
succeed even if the Court holds that the deceased had acquir- 
ed a domicile in British India at the time of his second 
marriage with the plaintiff, 


Behadurjii—The plaintiff did not acquire any right by 
marriage: s. 4, Indian Succession Act (X of 1865). The deceas- 
ed had acquired a domicile in British India. 

What is domicile? Difficult to define; see Lord v. 
Colvin'2) where various definitions of the word ‘domicile’ are 
discussed. Lord Halsbury defines it as a “permanent 
home’: Halsbury’s Laws of England, Vol. VI., Art. 280, 
p- 182. 

Next question is how a new domicile is acquired ? 
‘According to Dicey, a new domicile is acquired by 
a combination of residence and intention: Dicey’s 
Conflict of Laws, and Edn., pp. io1-ric. In this 
suit residence in Bombay is admitted. Intention is in 
dispute, Intention can be presumed from the nature of 
residence: King v. Foxwell(3); Marsh v. Hutchinson(s ; 
Bruce v. Bruce); Hodgson v. De Beauchesne ©) ; Cockrell v. 
Cockrell (7); Bempde v, Johnsione(®); Doucet v. Geoghegan O) 
and Dreven v. Preven (9, 

Length of residence of the deceased in a country which is 
not that of his origin of domicile is a very important factor, 
shewing that the deceased had changed his domicile and 
acquired a British domicile: s. 10, Indian Succession Act 
(X of 1865). Is it necessary to establish when the deceased 
first formed an intention to settle down in Bombay ? Intention 
to make the residence permanent need not be in existence at 


(1) (1858) 12 Moore's P.O.C, 285, 375. = (6) (1858) 12 Moore’s P. C. O, 285, 
(2) (1859) 28 L.J. Ch. 361, 37S, 366. (7) (1856) 25 L. J. Ch. 730, 

(3) (1876) 3 Ch. D. 518, (8) (1796) 3 Ves. Jun. 198, 
(4)(1800) 2 Bos. & P. 226. (9) (1878) 9 Ch. D, 441. 

(5) (2790) 2 Bos. & P; 229,, Foot note, (10) (1864) 34 L. J, Ch, 129. 
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O. ©. J. the first arrivai in the country where a domicile of choice is 
gig alleged to have been acquired: Halsbury’s Laws of England, 
es Vol. VJ, Art. 183, p. 186. 

Sywros When once a new domicile is acquired, it continues until the 

v. former domicile has been resumed: s. 13, Indian Succession 
Pisto Act (Xof 1865). Mere intention to abandon the domicile of 
= choice without actual change is not sufficient. Mere declara» 
tions to revert to the domicile of origin without resuming 
the domicile of origin are not sufficient in law to change the 
domicile of choice once acquired: Chalmers v, Wingfield 0); 
In re Stegr (2) and lu the goods of Raffenel (). 

As to De Nicols v. Curlier (4) the same is not followed by 

the Calcutta High Court; Bonnaud v. Emile Charriol (5), 


Counsel then discussed evidence and submitted thai there, 
was ample evidence on record which proved that the deceased 


had acquired a domicile in British India which continued till 
his death. 


Wadia, in reply.—Most of the cases cited by the other side 
were decided before the Government of India Act of 1858 
(21 & 22 Vic. c. 106) and before the Indian Succession Act 
(X of 1865). They relate to Anglo Indian domicile and are 
no longer good law: Halsbury’s Laws of England, Vol. VI, 
Art. 291, pp. 190-191; Dicey’s Conflict of Laws, 2nd Edn., 


pp. 156 and 758 where all such cases of Anglo Indian domicile 
are collected. 


BEAMAN J.—The plaintiff sues the defendants as heirs and 
representatives of the deceased Pascoal Pinto, on the grouid 
that at the date of her marriage with the said Pascoal Pinto™ ne 
he was a domiciled subject of Goa in Portuguese India and | 
that being so their marriage with all its legal incidents must be 
governed and determined by the law of Portugual. This being 
done she alleges that certain rights will then be adjudged due 
to her, and seeks to recover accordingly. The defendant No.3, 
one of her step-sons, supports her case in the main and contends 
on his own behalf, that at the date of the marriage of his 
mother with the deceased Pascoal Pinto, Pascoal Pinto was 
a domiciled subject of Goa in Portuguese India and that in 
like manner with the plaintiff he, the defendant No. 3, was 





— 





(a) (1887) 36 Ch. D. 400. (4) [1900] A.C 21. T 


(2) 2858)3 H. & N. 04. (5) (1905) [. L, R. 32, Cal. 692, 
(3) (1863) 32 L. J. P. M. 203, 
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entitled to certain rights and benefits under the Portuguese law. 

The defenceis that Pascoal Finto was, at the time of his 
two marriages, with the mother of defendant No. 3 in 1871 
and with the plaintiffin 1903, a domiciled subject of British 
India and that in consequence none of the rights or reliefs 
claimed by the plaintiff or defendant No. 3 can be awarded. 

In this state of the pleadings it was agreed that the question, 
whether Pascoal Pinto was at the date of his marriages subject 
to the law of Portugal, or, being a domiciled British Indian 
subject, subject to that of British India, was first to be 
inquired into and decided. 

Although I understand that the defendant No. 1, upon whom 
the burden of the defence has rested, does not admit that the 
domicile of origin of his father Pascoal Pinto was Portuguese, 
he has nevertheless accepted the onus of proving that Pascoal 
Pinto acquired as his domicile of choice a British Indian domi- 
cile before and atthe dates of his two marriages. And upon 
this question of fact a considerable amount of evidence has been 
laid before the Court on both sides. With the energetic 
assistance of the learned counsel for the defendant No, 1 and 
plaintiff, | have made the trial of this question an occasion for 
studying with some minuteness the course of the law of 
domicile in the Courts of England from the case of Bruce v. 
Bruce to that of Hunily v, Gaskell(2). The dicta of the most 
eminent writers and commentators on this branch of the law 
of nations have also been fully cons‘dered. The result of any 
such -comprehensive survey is, in the first place, to leave an 
impression upon the mind that the law of domicile is extremely 
complex, recondite and in need of elaborate and constantly 
over-elaborated definition. It is hardly too much to say that a 
study of the leading cases on this subject reveals too often what 
appears to me much confusion of thought and almost always that 
great superfluity of verbiage which is the curse of case-law. 
There can, however, be little doubt that the attitude of the 
Courts in England towards the underlying principle of the law 
of domicile has undergone some slight change during the century 
under review. Not so much a change perhaps as to what really 
is required to constitute a change of domicile as with regard 
to the determining criteria for deciding whether those requisites 
have or have not been complied with in any given case. 
Leaving out of consideration any anomalies and complications 





(1) (1790) 2 Bos. & P. 229, Foot-noie. (2) [1906] A, ©, 56, 
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which may properly be referrable to the views held by 
the Courts at one time regarding the peculiar character of the 
East India Company and the legal consequences of accepting 
service under it, it still seems to me to be clear that in cases 
such as those of Bruce v Bruce and many which followed it 
the learned Judges thought that it was quite sufficient to have 
evidence that a person had taken up a habitation in a country 
other thanthat ofhis country of origin with the intention 
of remaining in that new country for an indefinite period to 
constitute this latter country his domicile of choice. Yet a 
very little examination of the law of domicile from its origin 
in the civil law and through all the process ‘ofits moulding 
and exposition the English Courts should show, I think, 
that itrests upon extremely clear and simple fundamental 
principles. And if those principles had been invariably 
adhered to without one Judge after another and one eminent 
jurist after another endeavouring to improve upon them by 
definition after definition, I cannot myself understand how it 
ever could have been thought and indeed so frequently said 
in the highest tribunals in England that this topic of domi- 
cile regarded merely as a topic of law was one of great legal 
difficulty. It is only because of this unwearying. desire to add 
in every case by some new definition, precision and clarity to 
what in itself has always seemed to me quite clear and precise, 
and in such processes, often confusing, not only that which is 
needed to understand the principle, but what are supposed to 
be useful rules of guidance in applying that principle to any 
set of given facts which happen to be interesting to the trying 


Courts, that the subject has now acquired its surface air of . 


complexity and difficulty. 

Let us go to the beginning and see what is incontained 
and for that matter exhausts the legal notion of domicile. 
The domicile of origin is that which a person acquires at 
his birth from his parents and follows the domicile of the 
parents, It is not necessarily in itself local, that is to say, 
merely the place of birth; but it is seldom indeed that 
the determination of the origin of domicile has given rise 
to practical difficulty. In all the long array of cases 
I have studied during this trial, I think, it is only in a recent 
Calcutta case ( Bonnaud v. Emile Charriol ()) decided 
by asingle Judge, that the question of domicile of origin 
was of primary importance. The domicile of origin once 

(1) (1905) I. L. R. 32 Cal, 631, = 
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‘ascertained in law clings and adheres, to use favourite 


judicial terms, to the person until he chooses to divest 
himself of it by substituting a domicile of choice for the 
domicile of origin. The domicile of choice is acquired by a 
combination of fact with intention. The fact is residence, 
and the intention is that the residence should be permanent. 
If we bear in mind that the domicile of choice can be 
discarded as easily as it canbe acquired bya fact and an 
intention, namely, the fact of abandoning the residence 
accompanied by the intention that that abandonment shall be 
final; and that upon any such mere abandonment of one domicile 
of choice without the acquisition of another, the domicile 
of origin revives proprio vigere and without the need of any 
further act or intention onthe part of the person, we shall 
have fully exhausted all the legal contents. of this much 
vexed and much discussed legal notion. The multiplication 
of terms in the innumerable definitions to be found in the 
writings of jurists and the judgments of Judges, to which 
Ihave already referred, as usually happens in such cases, 
only results in further clouding rather than clearing up 
the notion being analysed, for it is clear as a matter of 
logic that the more terms are given to definitions the more 
doors are opened to further dialectic disputes; and the best 
definition is that which contains the fewest terms provided 
they are sufficient and decisive. It is only upon one term 
virtually in the whole of this legal notion of domicile that any 
ambiguity can arise and no doubt the ingenuity of lawyers has 
made the utmost of it; and that term of course applies to the 
character «fa domicile of choice and isto be given to the 
intention which along with the fact of residence completes the 
domicile of choice in the eye of the law; that is to say, the 
intention must be to make the domicile of choice in fact a 
residence and in intention a permanent residence, The diffi- 
culty to be found in some of the cases lies in the substitutior, 
at one point or another in the legal history of this doctrine, of 
indefinite duration for permanence, It was then held sufficient 
to make outa good domicile of choice to prove that a man had 
taken up his residence in a country other than that of his 
domicile of origin for an indefinite period, say, for such a 
period as would enable him to make his fortune. If A being 
English by origin goes to France saying: “J intend to remain 
there till I have made my fortune and .then return to 
England”, it is clear as a matter of plain logic that no Court 
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O. C. J. ought to hold that he had abandoned his domicile of origin ` 
96 22d substituted for it a domicile of choice ; because while it is 
_ ~~ true that he might never make his fortune in France and 
Santos therefore might remain there till he died, yet it is as true 
oe that he might make his fortune in six month’s and having 
INTO ne eee y s: 
cari expressed his intention to return to his domicile of origin 
Beaman J, when that had been done, there could never have been any 
intention of permanently abandoning the domicile of origin or 
permanently making his home in the domicile of choice. Yet in 
cases like Bruce v. Bruce, where the intention was throughout 
clearly expressed, namely, a wish to return to the domicile of 
origin, and peculiarly in such cases as Cockrell v. Cockrell Q) 
where the domicile of choice had clearly been selected for no other 
purpose than that of trade, the Judges seem to have little hesi- 
tation in coming to theconclusion that because at the time of 
taking up their habitations in Calcutta, Bruce and Cockrell could 
not put a definite limit upon their sojourn there, this constituted 
a domicile of choice by residence, accompanied by an intention 
that that residence should be permanent. What was probably 
really meant in all cases of this kind was that a person 
leaving his domicile of origin and making his residence 
in another country fora period entirely indefinite might be 
shown to have intended, either at the commencement or at 
any time during the currency of that residence, to have made 
it permanent and entertaining any such intention at any. 
moment of time in combination with the fact of residence 
would, no doubt, constitute an abandonment of the domicile 
of origin and an acquisition in substitution for it of a domicile `^, 
of choice. What appears to me to be the difficulty in such ^N 
cases as those I have referred to is that in the absence of 
express declaration it is hardly possible to infer from a mere 
residence for an indefinite period but fora definite purpose an `~. 
intention permanently to abandon the domicile of origin. It is 
clear that in the like set of facts with the addition of express 
declarations to the contrary such as were to be found in 
Bruce’s case, the conclusion drawn by the Courts of Scotland 
and England must be thought in logic, however good in law, 
to be somewhat defective. Itmight be open to a Court. to` 
infer an intention from facts laid before it in the absence of 
any declaration either way; but with a declaration distinctly 
negativing the intention to remain there permanently | think 





(1) (2856) 25 Ld. Ch, 730, 


VOL. XVII.) THE BOMBAY IAW REPORTER. 


if the Courts have nevertheless found that intention from the 
facts, it must be referrable to some other explanation than any 
which I so far have been able to discover. But this much is 
clearly a part of the law of domicile, as I have already said, that 
a person may abandon his domicile of origin and acquire 
a domicile of choice absolutely good in the eye of the law 
and retain that domicile of choice as long as he pleases and 
may then again change his mind and determine either to 
substitute another domicile of choice for that which he means 
to abandon, or to resume his domicile of origin. 1 use the word 
‘resume ” rather reluctanly here, because, its use at least in one 
case has, I think, led to a decision which can hardly be good 
law. Itis important, however, never to lose sight of this, that 
just as a domicile of choice is easy to acquire, so it is 
as easy to abandon. But for its abandonment two things are 
necessary: the abandonment in fact, and the intention that that 
abandonment shall be final and permanent. A man having 
acquired a domicile by choice may, after many years, turn 
homesick and decide to abandon his domicile of choice and 
again accept his domicile of origin. But if with that intention 
clear in his mind he should fail actually to abandon his 
‚domicile of choice and die before thus far giving effect to his 
intention, the result would be that the domicile of choice 
would persist and the distribution of his estate would have to be 
governed by it. In the case of Zn the goods of Raffenel(), which 
so eminent a jurist and commentator as Dicey declares to 
have been well decided, with the greatest deference both to 
the learned Judge, Sir C. Cresswell, who decided the case, 
and to Mr. Dicey, I think it is easily demonstrable that the 
decision was wrong and as easy to show how it came to 
‘pe wrong. The facts there weie that an English woman, whose 
domicile of origin was of course English, married a Frenchman 
and so acquired by operation of law, a French domicile. After 
her husband’s death, she made up her mindto abandon her 
French domicile and again accept her domicile of origin. With 
that intention in her mind she actually did abandon her 
French domicile in Dunkerque and got as far as Calais, where 
she went on board an English steamer, but being taken ill, she 
had to land -and return to Dunkerque, and, the illness never 
_ leaving her, died there, This was as cleara case, I think, as 
any case ever could be of a de facto abandonment of a domicile 
_ of choice accompanied by an intention never to return to it, 


E ~ (1) (1863) 32 L. J, P. M. 208, 
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0. 0, J. It may be conceded that throughout the trial no question 
191g Whatever was made of both these facts. Therefore, in law 
~~ Mrs. Raffenel had completely divested herself of her domicile 

Santos of choice the moment she quitted her residence at Dunkerque 
v. with the intention of never returning to it. But Cresswell J. 
eh appears to have thought that as a person cannot be without a 
Beaman J, domicile, it was necessary for her to have effectually resumed 
“her domicile of origin, that is to say, to have landed in England 
before she could divest herself of her domicile of choice. But 
nothing is clearer in the law.of domicile than that the moment 
the domicile of choice is abandoned, the domicile of origin 
revives proprio vigore and without the need of any intention 
or further act on the part of a person; for example, if Mrs. 
Raffenel instead of intending to return to England and take up 
her abode there, at the time of her leaving Dunkerque meant 
to make a voyage round the world in quest of some other 
place which might be pleasing to her and died on that voyage, 
say, at the Canary Islands, there would be no question of any 
resumption, inthe sense in which Sir C. Cresswell used that 
word, of the domicile of her origin. Yet it is equally certain 
that no lawyer would have been found to make, and no Court 
to listen to, such a contention as that at the date of her death, 
having abandoned the domicile of choice, she was not subject 
to the domicile of origin, and the value of Mr. Dicey’s comment 
upon the case is somewhat discounted by finding that he ` 
brackets with it sucha case as that of Zn Re Steer'1), Now, 
there is absolutely nothing in common between the two cases, 
What was found in the case of Zz Re Steer was, that although 
the man expressed his desire of retaining his English domicile 
in point of fact he had acquired a German domicile and had 
never had any intention whatever of abandoning it, never in 
fact had abandoned it, and died in Germany, All that there 
was to say for his English domicile was'that he appears to 
have been under the mistaken impression that he could have 
two domiciles at once, Such a view was naturally rejected 
by the Courts, and, as the facts were found as I have stated 
them to be, it is clear that the case does not resemble the case 
of In the Goods of Raffenel in any material point, and was 
decided upon a quite different ground. Steer was found to 
have a domicile of choice and never to have abandoned it. 
Mrs, Raffenel was found to have had a domicile by operation 
of law, which in point of fact she did abandon and intended 
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to abandon, but it was thought that as she had intended also 
to return to her native land, before she could divest herself 
ofher foreign domicile, it was necessary that in fact as well 
asin intention she should set foot on her native shores, 
Steer never had any intention of abandoning his domicile, 
Mrs. Raffenel had. But the Courts thought that she had 
failed, fully and to the satisfaction of the law, to carry it out. 
That the latter view was wrong I have not the least doubt. 

These, then, are some of the principal points of interest 
which have struck me in a review of the whole case-law and 
most of the authoritative writings of the jurists upon this 
subject. Perhaps the best definitions of “ domicile” are those 
of Vattel. and Savigny, though I think they are, certainly the 
last, too overloaded with terms; and for all practical pur- 
| poses I do not see how a “ domicile of choice’ can be 
‘better defined than it is by Lord Halsbury in Winans v. 
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n, who takes up his residence in a place other than that of 
_,ais domicile of origin, makes it his domicile of choice, if he 
jntends that it should be his permanent home. And the same 
simplicity and clarity are obtained by our own Legislature in 
s. 10 of the Indian Succession Act where it is said that a man 
acquires anew domicile by taking up his fixed habitation in a 
country which is not that of his domicile of origin. Here, no 
doubt, the term “fixed” is not quite so definite as the word 
“permanent ’, but it certainly has the same meaning in this 
context; and it is of the essence of the domicile of choice that 
© the residence should beintended to be permanent, that is to 
say, aman making this choice should mean it to be final and 
definitely intend guatenus in illo exuere patr iam, that is to say, 
to end his life in the residence which he bad thus chosen, in a 
new place or country. Once that is clearly understood, taken 
in conjunction with what I have said already as to the ease 
with which this choice may be exercised, there should be no 
great difficulty in at once determining the proposition of law 
to which evidence is being led whether a person has acquired 
a domicile of choice in a competition between such alleged 
domicile of choice and his domicile of origin. 
The indefiniteness of duration which has led to a great deal 
of confusion, I think, in the discussion upon this subject is on 
much the same level as the emphasis with which Judges, 
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0. 0. J. doubtless with the laudable desire of informing and instructing 
1916 those who come after them, have insisted upon the length of 
«~ time asa ground of inference. Itis in the constant transition 
Santos from definitions of true legal notions to generalizations in 
v, quite a different field, and ina field iu which generalizations 
PINTO are notadmissible at all, that the case-law on this subject is, ° 
Beaman J. as L said in an earlier passage of this judgment, so conspicuously 
——- baffling and confused. It. is one thing to have clearly in view 
a legal notion or a legal principle. Itis quite another to 
attempt to lay down rules for the guidance of Courts as to the 
manner in which inferences of facts are to be drawn from 
particular pieces of evidence. Here every Court will have to 
decide for itself on the facts laid before it and it is worse than 
useless to attempt to lay downin one case and with an eye 
to the particular facts therein disclosed, general rules for the 
guidance of other Courts in applying the same principles of 
law to necessarily varying sets of facts. It has always been ay 
favourite dictum of Judges expounding this part of the law, that \_ 
the length of residence is a very strong ground for inferring 
(where there is absence of expressintention) an intention to 
make a residence so long inhabited a fixed habitation or per- 
manent home. It ought to be evident, however, that such a 
generalization as that is infirm in character and open to many 
exceptions. Nor looking at the actual contents of the legal 
notion canit be said that duration of time has anything todo 
with the complete acquisition of a domicile of choice. In 
ninety cases out of hundred where it is a true case of acquisition’ 
of domicile by choice, the choice is made synchronously with ~ 
the taking up of residence, that is to say, the domicile 
of choice is complete and has the effect of ousting the 
domicile of origin from the very first moment that the new 
. residence is taken up. There are cases (and perhaps I 
have put the first percentage too high), there are 
cases doubtless in which a man drifts as it were into the 
notion of domicile of choice although it would be extremely 
hard to say at what point the intention which was not 
there at the beginning had formed and defined itself. Such a 
case was that of Winans v. Alforney-General decided in 
1902. Itcan hardly be said that the final decision of the 
House of Lords carries any very great conviction with it or 
that the methods of reasoning and discussion adopted by such ° 
eminent Lords as Lord Halsbury and Lord Macnaghten are 
any more convincing than those of Lord Lindley. I have not 
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- been able to find the record of this case in the Court of Appeal, 


A 


but if the full array of judicial talent that was employed 
upon it were available I dare say that I should find as many 
eminent and learned Judges inferring from the facts one way 
as the other. And whatever may be said for the legal supe- 
riority of the decision arrived at by the majority of the House 
of Lords, I think that the weight of common sense would 
certainly be disposed to support the dissenting judgment of 
Lord Lindley. For this was surely a case of acquisition of 
domicile of choice, if indeed the domicile was so acquired not 
by original intention synchronizing with the first taking up of 
residence in England but by the slow compulsion of time and 
circumstances which must have, before Winans died, as Lord 
Lindley thinks, finally caused him to give up all hope of 
returning to his native Baltimore. But the majority of the 
House of Lords insisted here upon the need of proof of definite 
intention at any given moment, thatis to say, they wanted to 
be satisfied that notwithstanding the virtual impossibility of 
Winans ever returning to America or quitting the domicile of 
choice (although no doubt it wasin the first place compulsion 
rather than choice which led him to it), that he had this defi- 
nite intention and failing that, they say, no amount of inferential 
evidence will satisfy them that he had formed any such intention 
and so had abandoned his domicile of origin. As Isay there 
mav be cases of that kind but in a large majority, where it is 
a genuine case of domicile of choice, the choice is made pro 
bably before the residence begins as in the case of emigrants to 

merica who never intend to return to their native Jand. 
‘Therefore, in the absence of intention either way, the long 
duration of residence in a foreign country terminated by death 
may certainly be a ground for inferring that synchronously 
with the commencement of that residence there had been an 
intention of making the residence permanent. Inferences of 
that kind may easily be rebutted by facts which would explain 
the duration of residence compatibly with an intention to 
return to the domicile of origin, and the law, it must be 
remembered, leans very strongly in favour of the retention of 
the domicile of origin. It is thought that a man does not 
ightly give up his domicile of origin and substitute for it a 
domicile of choice. That being so, in évery case where there 
are no declarations of intention either way, Courts, no doubt, 
would be slow to infer from the mere fact of residence, 
however protracted that residence mav be, the intention 
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0. ©. J. requisite to complete the substitution of domicile of choice - 
1918 for that of origin. While the ground of inference, then, is 
~~ thus seen often to be so insecure, the English Courts have not 

Sanro: hesitated frequently to declare that the actual declarations of 
v. intention are but of secondary value and should be postponed 
PinTo to inferences drawn from proved facts. This is particularly 

Beaman J, applicable to mere declarations in instruments which are 

—— sometimes hardly more than descriptive. Still the question 
being, given the fact of residence, what was the intention of a 
man thus taking it up, Ishould certainly have thought that 
no better evidence could have been found than his own state- 
ment of intention one way or the other if that could be proved. 
In some of the judgments I have read the Courts discounted 
the value of direct evidence of intention on the ground of the 
untrustworthiness of human memory.or the inaccuracy with 
which witnesses have reported conversations which must have 
taken place many years ago. But that of course amounts to no 
more than saying that the Courts may not be satisfied that the 
declarations of intention were ever made and is no reason at 
all for diminishing the value which ought to be attached to 
them, if they are proved to have been made. In every case 
where the question is whether a man has acquired a domicile 
of choice the Courts have first to be satisfied that he had a 
residence in the new place or country and that in taking it up 
he intended it to be his permanent home, and no amount of 
additional definition refining upon this term or upon that ‘sould 
ever carry us b3yond this point. We must always come back 
to it. In every case it must be a pure question of fact and in 
every case that question of fact must be answered upon the 
evidence laid before the Court. It is idle, indeed, I think, itis `. 
absurd, to enumerate what are called the indicia of an 
intention to make a residence a man’s permanent home. Nor 
can there be any question, as will appear from the language 
so often used in the English Courts, of the degrees of clearness 
with which such an intention must be made out, The onus 
being upon the person alleging thata man has acquired a 
domicile of choice, he must prove to the Court that that man 
had that intention. It cannot be proved more or less clearly. 
It must be proved or not proved. Ifit is proved there is an 
end of the matter in favour of him who alleges that a domicile 
of choice has been acquired, {fitis not proved then there 
an enc of the matter the other way. That being the law as 
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understand it and the question thus being narrowed down to a 
mere question of fact, I have to consider what the proper 
ccnclusion is to be drawn from the evidence laid before me, 

It is not admitted that Pascoal Pinto had a Portuguese domi- 
cile of origin; but it is admitted that he was born in Goa. His 
name is that of a Goan. He had property in Goda which is 
described as an old family house and on several occasions 
during his long stay in Bombay he returned to Goa and lived 
‘on his own property there. I cannot entertain the least doubt 
but that the domicile of his origin was Goan or Portuguese. At 
the early age of fourteen he appears to have drifted into 
Bombay and to have lived there uninterruptedly, with the 
exception of brief visits to Goa, till his death in June 1915. 
In 1871, he married his first wife, the mother of the defendants, 
She died in rgo1x, or early in 1902, and he remarried the present 
plaintiff, in 1903. What he did during his early years in 
Bombay we do not know. But during the whole of his mature 
life, he appears to have been conducting a fairly flourishing 
coach-building business, and he provided himself with a house 
adjoining his factory. The house was probably of little value 
though it is stated in the schedule annexed to the probate 
application to be worth about Rs. 2,000. Its character does 
not appear to have been such as to give rise in itself to any 
very strong inference that in building it and taking up his 
residence there he necessarily meant to make it his permanent 
home. But there is the undoubted fact that he passed vir- 
tually the whole of his long life betwecn the ages of fourteen 
and seventy-one in Bombay. The evidence laid before me 
only points to his having made five short visits to Goa, during 
-the whole of that period of something like fifty-seven years. 
His business was in Bombay, And all these circumstances are 
at least consistent with the alleged contention of his having 
finally renounced his domicile of origin. But apart from the 
evidence of declarations, these facts might be insufficient. They 
certainly afe not much stronger in themiselves than the facts in 
Winans case for instance, although in that case there werefmany 
other facts, which do not appear here, e. g., express intention 
on the part of Mr, Winans to return to America and to retain 
his domicile of origin. In coming to their final conclusion 
upon that case, however, 1 doubt whether the House of Lords 
were so much influenced by these declarations of intention as 
by the actual facts before them upon which they hesitated to 
hold that Mr. Winans had ever had a deliberate intention of 
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abandoning his domicile of origin and substituting England for 
it. There are also many other points of difference, as, for 
example, that to begin with Mr. Winans appears to have been 
driven to England by considerations of health. Whereas it is 
clear that Pascoal Pinto came to Bombay of his own accord 
and remained here ever since, not under any compulsion but 
because he preferred to live in Bombay. Assuming, then, 
that so far the facts might give rise to nicely-balanced 
inferences either way, we have to add to them certain other 
facts, which might tell against the conclusion that not- 
withstanding his long residence in Bombay he had never 
intentionally abandoned his domicile of origin. Such probably 
are his return, whenever he left Bombay, to his native village 
of Calangute; the fact that he had an old house there 
which he relinquished to purchase land and build a new 
house upon it; and that very shortly before his death 
he was certainly spending money’ upon repairing that 
house. His children resided for some part of their 
lives in Goa and one of them appears to have been 
brought up there with the idea of being ordained a 
priest. Subsequently he gave up the priesthood and has taken 
up a lay profession in Karachi. Still these are all points to be 
considered in judging of the probable truth or otherwise of the 
evidence given as to the actual declarations of the deceased 
himself. 

Here we have for the defendants, who opened upon this 
point, the evidence of defendant No. 1 himself, followed by 
eight witnesses, four of whom are Parsees, two are Hindus and 
two Goans. And the gist of this evidence is that at any rate 
during the later years of his life, Pascoal Pinto not once but 
many times declared to these witnesses that he haz no desire 
whatever to return to Goa, that his life had been spent in 
Bombay, that all his interests were in Bombay, that his 
business was there, and ‘that he felt that if he abandoned his 
business and returned to Goa, he would very soon die. Now, 
itis to be observed that the inferences drawn from protracted 
residence are always liable to be explained by sufficient cause 
being shown (a cause compatible with retaining an intention to 
return) for remaining so long out of the domicile of origin. As, 
for example, where a man is engaged, as the deacod was 
engaged, upon a fairly profitable business, so long as his 
residence out of the domicile of origin was conditioned merely 
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by his desire to carry on that business and make a competence 
out of it, no matter what the length of that residence might be, 
no inference of any value can be drawn from itin favour of a 
deliberately formed intention to abandon the domicile of 
origin. This consideration has been expressly provided for by 
the Indian Legislature in s. 10 of the Indian Succession Act. 
So that the case would always be weak where the length of 
residence out of the domicile of origin was fully occupied in 
the conduct of trade or business. If the business had been con- 
cluded some years before Pascoal Pinto’s death and notwith- 
standing that, he had continued to reside and live upon his gains 
in Bombay, then it could have been inferred with tolerable 
certainty that at no time had he ever intended to return to 
Goa. But that was not the case here. He died before 
concluding his business and there is evidence, as I shall 
presently show, that shortly before his death at any rate he 
was contemplating a return to Goa. Nevertheless I have to 
consider the value of the evidence of actual declarations, 

Now, the first of these witnesses, neglecting for the present 
the defendant No, t himself, is one Chhotalal Jekinsondas. 
It is very difficult to see why this, or for that matter any ol 
the other witnesses who have come forward to depose in 
defendant No, 1’s favour, should care to take the trouble to 
come to Court and deliberately perjure themselves, Only two 
of them belong to the same nationality as the deceased, and 
these two are perhaps the least important, viz., Abel 
Braganza Pinto and Camillo D’Souza, This witness Chhotalal 
Jekinsondas was once a Solicitor’s managing clerk and later 
became a pleader of this Court, He appears to have been on 

' terms of intimacy with the deceased Pascoal Pinto during the 
latter part of his life. Pinto consulted him on legal matters 
and used to ask him to draw up notices and do other small 
legal jobs for him. He also drew the last will and testament 
of Pascoal Pinto in r909 in which Pascoal Pinto is described 
as Portuguese inhabitant of Bombay. I attach little or no 
importance to such a description in a will so drawn, because I 
do not suppose that Jekinsondas’ attention was drawn to any 
such question as that of domicile and he would probably have 
followed the ordinary forms in use in Bombay in such cases. 
Nor indeed would it necessarily follow from the words 
employed that Pascoal Pinto meant to do more than state 
the simple fact, viz., that he was of Bombay at the time, 
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(0. C.J. and to go further and renounce his original domicile of origin 
4996 Py sucha declaration. . But this witness with all the rest is 
w~ positive that on many occasions during the years of his 

Santos intimacy with Pascoal Pinto the latter frequently said to him 
_% that he had nothing more to do with Goa and that his desire 
P ea was to remain permanently in Bombay. To the same effect 

Beaman J. is the evidence of the next witness Panthaki, generally known 
K by his trade name of Katrak, He has a soda-water factory in 

the same part as the coach-factory of Pascoal Pinto and 
appears to have been on very friendly terms with him for 
many years. It is urged against all these witnesses that their 
story is absurd on the face of it ; that it is most unlikely that 
they would have constantly urged Pascoal Pinto to give up 
work and retire to Goa and he asconstantly should have 
repeated to them that he had nothing whatever to do with 
Goa and meant to live and die in Bombay. After Katrak we 
have the evidence of Dadina, a highly respectable and 
educated gentleman whose word seems to be beyond question. 
He, however, was only acquainted with Pinto for about a year 
or at the most two years before his death ; but his evidence is 
very important as showing that even at that late period 
Pinto’s intention of living and dying in Bombay had remained 
unshaken. Dadina says that as late as 1914, when Pinto’s 
health was beginning to fail he suggested to him a return to 
Goa, but Pinto would have none of it; and Dadina then 
proposed that he should give up his business and seek 
to improve his health by taking a house at Versova. 
This seems to have appealed to Pinto at the time Dut 
the scheme fell through as he was unwilling to pay the, 
rents demanded by landlords in that locality. Still, if > 
this be true and if Pinto really contemplated passing 
his closing years at Versova, that is consistent with 
the story told by the other witnesses for the 1st 
defendant that he did not intend to end his days in Goa 
during the last two or three yearsof his life. No attempt 
was made to discredit this witness; but it was probably 
because his evidence does not carry the proof of any express 
declaration back to the date which is really important, namely, 
the date of the deceased Pinto’s marriage with the plaintiff in 
1903. We come now to the witness, Lelinwalla who pro- 
fesses to have held some kind of conversations with the 
deceased at least as far back as the date of his marriage with 


Ne 
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the plaintiff. Lelinwalla isan old man and a rival coach- 
builder but he seems to have been on very good terms with 
the deceased Pinto, And he says that he frequently suggested 
to him that he had much better give up his work now that 
he was growing old and retire to his native land but Pinto 
always declined to entertain any such idea saying that he 
would die if he stopped work and that he intended to end his 
days in Bombay. Very little could be said against witnesses 
of this kind except the general criticism that they may 
have some covert interest in the success of the defendant and 
the story that they have to tell is so easy and simple that 
they need not fear detection even if every word is perjured. 
But that kind of criticism can hardly apply to a man like 
Dadina or even Panthaki and Seervai and Lelinwalla. It is 
quite likely that both Lelinwalla and the Hindu witness, 
Govindji Pillaji have stretched a point or two at the defendant’s 
wish so as to carry their recollection back to a point 
before the marriage of Pinto with the plaintiff. It seems to 
me atleast questionable whether either Lelinwalla or Pillaji 
can really recollect that the first of these conversations 
just happened before the death of the deceased’s first 
wife and therefore of course necessarily before his 
marriage with the plaintiff. Nor do l really attach 
very much importance to a point which, I suppose, the 
defendant thought must be got over by evidence of this 
kind, After Lelinwalla we have the evidence of Seervai and 
that is important in one particular, because while he generally 
confirms the other witnesses as to the nature of the declara- 
tions of intention, frequently made to him by the deceased 
Pinto, he puts in one little characteristic touch of his own. He 
said that once when he was chaffing the deceased Pinto about 
his never riding in a carriage himself Pinto said: “Well, one 
day at any rate I shall ride in my carriage and pair to 
Matunga.” That means that he intended to be buried at 
Matunga, and if he really said it and really meant it, it would 
imply that he had at that time made a deliberate choice and 
made Bombay his permanent home. The witness, Govindji 
Pillaji, is another old witness like Lelinwalla who professes to 
recollect declarations of intention made by the deceased going 
back much further than those made within the hearing of 
other witnesses, He is a man dealing in sheet iron with his 
works in the same oart as the deceased’s coach building 
factory, and no reason is suggested why he should interest 
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O. 0, J. himself in this case ur come forward to give perjured evidence 
1916 in favour of defendant No. 1. Then, there is the witness, Abet 
—~ Braganza Pinto, from Goa, whose evidence is chiefly important 

Santos because, in a conversation, he says he had, apparently 

nee recently, with the deceased Pascoal Pinto on the subject of 
æ his will, Abel Braganza Pinto says that he reminded Pascoal 

Beman J, Pinto that being a Portuguese subject the disposition of his 
7T ë will would be invalid under the law of that country, but 
that Pascoal Pinto said to him that he had become a British 
subject and had nothing to do with the law of Portugal, 
Now, if that be a true report of what passed, confirmed by the 
vording of the will, it would be conclusive evidence not 
only of what his intention was but what it all along had been. 
L do not attach much importance to the evidence of Camillo 
D'Souza, the baker, and I| think it is unnecessary to dwell / 
upon it. 
Now, in addition to this oral evidence, I should mention ^ 
that two of the members of Pascoal Pinto’s family, that is to . 
say, his first wife and one of his sons, died in Bombay and 
were both buried in the cemetery at Dharavi. He purchased 
a grave on both occasions and itis suggested by defendant 
No. 1 that a necessary inference arises from this that he 
cesired himself to be buried, when his time came, in his first 
wife’s grave, And the evidence of the witnesses, I have 
already mentioned, sometimes goes the length of saying that 
they heard him express that intention or desire. Standing by 
itself, the purchase of these graves would not give rise to a 
very strong inference that Pascoal Pinto had formed the 
intention of renouncing his domicile of origin and acquiring 
a Bombay domicile in place of it, because the evidence is 
that these graves are for periods of two years and unless 
purchased may be re-opened and used for the interment of 
other corpses. So that it was very natural that any man 
possessed of sufficient means would desire to preserve the 
remains of those dear to him free from the risk of being thus 
disturbed after so short a period as two years, and the fact that 
Pinto not only bought his first wife’s grave, but that of his son 
and that the cost of a grave is not more than Rs. 50, would 
certainly go far to reduce the value and cogency of anv 
inference to be drawn from these facts alone, 
On the other hand, we have the evidence of the plaintif! 
supported by six Portuguese witnesses, all of whom declare 
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that at any rate during the last two or three years of his life O. G J, 
and particularly at the time of his last illness, the deceased 1916 
Pascoal Pinto had expressed to them his desire to hand ~~ 
over his business: to oné of his sons, settle up all his Saxvos 
affairs in Bombay and retire for the rest of his days to his |? 
property in Goa, The evidence also relates to his sending pe 
the plaintiff herself to Goa in April 1915 fcr the sole purpose Beaman J. 
of repairing this house and making it fit to be the final resid- ~~~ 
ence of Pascoal Pinto and herself. I think that so much of the 
evidence for the plaintiff is probably true. I think she was 
sent to Goa in Apriland Pascoal Pinto gave her money to 
spend on repairing the house. Her version, supported by that 
of Resurrection dos Santos, is that she was given Rs. 100, in 
cash, when she left Bombay for Goa; that Rs. 50 were sent 
` er by registered letter; and that Rs, 100 were sent her by 
ne hand of this Ressurrection dos Santos when he himself went 
> Goa ashort time afterwards, She was also authorized to 

‘ype some Ks. 19 in Goa. So that in all she is supposed to 









tave spent about Ks. 270 upon the house, ‘But the rest of the 
evidence of these witnesses is of litté importance, I mean so 
~ much of it as professes to report 
towards the close of his life 
shall show in a mor 


clarations of intention made 
the deceased Pinto. Fcr, as I 
nt, I have very little doubt that when he 
found hisend dwing near his thoughts naturally turned to 
the land of his Birth and he may have [elt at such a time, as in 
all human DP pability he would, a sense of home-sickness and 
desired t¢freturn and end his days in his native land. 

But think that the rest of the evidence, which I have 
marized, relating to the actual declarations so repeatedly 
made by Pascoal Pinto during many years of his life, taken in 
conjunction with the undisputed facts, would fully warrant me 
in coming to the conclusion that between the years, I will not 
say of 1858, because he must have been a boy then, but let me 
say 1865 when he had attained mojority, and 1913, when his 
health began finally to give way he had taken up a habitation 
in Bombay meaning it all that time to be his fixed habitation 
or to use Lord Halsbury’s phrase “his permanent home.” 
That finding amounts to this, that at any time between 1865 
and 1913 Pascoal Pinto had acquired a domicile of choice in 
Bombay in substitution for the domicile of his origin in Goa. 

I do not doubt thats had he lived afew years longer he 
would have divested himself of that domicile of choice and 
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0. ©, J, returned to his native land, passing the last years of his life in 
191¢ Pis own house there and so reverting to his domicile of origin. 
m ` Time was not given him for this, But it is quite hkely that 
Santos he intended, after having had the house repaired, to return to 
v. it when the monsoon was over but his last illness overtook him 
Paro in May andhe died in June. Atthat time I am ready to 
Beaman J. believe that he had the intention of divesting himself of his 
~ domicile of choice and thereby reviving by operation of law his 
domicile of origin had that intention only been accompanied 
by the requisite fact, that is, the abandonment of his domicile 
of choice. It is admitted that he never did abandon what I 
have now found to be his domicile of choice in Bombay, 
Whatever, then, his intention may have been, as deposed to 
by the witnesses for the plaintiff, the law of the matter is clear 
The domicile of choice, namely, Bombay, supersedes tł 
domicile of origin, and the making of his will and all oth 
matters, governed by the Indian law of succession, are tol.. 
-— —-cetermt though Pascoal Pinto had all along, from the k 
year 1863 to the of his death, been a | British subject N 
domiciled in Bombay. 
That, I think, will disposē®Xę&f the whole case since I do not 
X A's ak or that put 











the mother of defendant No. 3 in 1871 or with. 
1903 his domicile of origin persisting, he was 
subject and governed by the law of Portugal. 


domicile of choice not upon direct evidence going so far ba 
as the date of Pascoal Pinto’s marriage with the mother of 
defendant No. 3 or depending much upon the evidence actually 
relating to a period before the marriage of Pascoal Pinto with 
the plaintiff. It would hardly be possible in cases of this kind 
to bring forward evidence of actual declarations made so far 
back as 1871, nor would any Court be inclined to believe oral 
evidence of that kind if it was tendered. But finding all the 
facts to be consistent with the later declarations, it seems to 
me notonly to be logically justifiable but almost necessary 
to conclude that the intention had existed throughout the 
-whole period of the long-drawn-out residence here. 

I must, therefore, find upon this issue'in favour of defendant 
No. 1 and against the plaintiff and defendant No. 3, 
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The suit will now be dismissed with al] costs. 0. C. J, 
NOTE—The other cases cited and considered were :— 1916 
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KASHIBAI RAMCHANDRA GHATGE 
v. 


TATYA GENU PAWAR.* 


Hindu law—Adoption--Family arrangement Widow at the time of adopting 
an adult boy making a contemporaneous dosument giving ceriain property 
to her grand-daughter —Validity of the gift, 


An adopting widow made at one and the same time two documents, 
by oneof which she adopted defendant No, 1 who was of full age; 
and by the other, termed a will, she devised certain property,to her 
grand-daughter (plaintiff), The plaintiff having sued to recover f 
possession of the pruperty i 

Held, decreeing the guit, that the two contemporaneous documd S 
read together constituted a single family arrangement disposing of - a 
properties to which they referred ; and that defendant Nov i havin, , 

; the family arrangement and its adVantages must 










The property in dispute belo l 
son Nana, who had predeceased hinNlļeaving a daughter 
Kashibai (plaintiff), On Bapurao's death, 
ot Bapurao) succeeded to the property. 

On the roth June 1895, Laxmibai adopted An 
No.1) who was the son of a brother of Bapur 
evidenced the adoption by a document. Anna was an 
ther, The adoption deed specifically enumerated the prop 
ties which were to go to defendant No. r in virtue of the 
adoption, On the same day and as a part of the same trans- 
action, Laxmibai passed another document, denominated her 
will, whereby she bequeathed the property in dispute to her 
grand-daughter (plaintiff), Both defendant No. r and his 
father attested the will. 

Defendants Nos, 2 to r4, who were alienees of the property 
from defendant No, 1 having stepped into possession, the 
plaintiff filed the present suit to recover possession, alleging 
that Laxmibai had agreed to adopt defendant No. x only on 


(defendant 
; and 


eR rR LAL ouaaa aaant aiina iaaa aa a 

*Second Appeal No. 128 of 1914, of 1911, reversing the decree passed 
from the decision of G. K, Kanekar, by V. P, Raverkar, Subordinate 
Tirst Class Subordinate Judge, Judge at Barsi, ia Suit No, 9383 
A, P., ab Sholapur, in Appeal No, 76 of 2909, 
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the condition that she was to be at liberty to will away the 
property in dispute to the plaintiff, i 

The Subordinate Judge held-that the adoption of defendant 
No. r by Laxmibai was conditional as alleged by the plaintiff; 
that defendant No. 1 and his father had agreed that the 
property in suit should be Laxmibai’s absolute property which 
she was entitled to will away; that it was on the strength 
of that agreement that Laxmibai had adopted defendant No. 1; 
that the condition was valid in law; and that the will made 
the plaintiff the owner of the property in suit. The suit was, 
therefore, decreed. 

This decree was, on appeal, reversed on the grounds that it 
was not open to the plaintiff to prove that the adoption of 
defendant No. 1 was conditional having regard to the adoption ; 
that the will was not legal and valid. 
he plaintiff appealed to the High Court. 







K. H. Kelkar, for the appellant.—This case rests solely on 
the construction of two deeds executed simultaneously by 
Laxmibai, independently of the oral-evidence led in the case. 
The lower appellate Court was rong in holding that the 
determination of the casg-restéd solely on the appreciation of 
the oral evidence, en the two documents, viz., the deed of 
adoption and the will, are read together, they constitute a 
single family ¢ frangement, Properties have been earmarked 
e documents which are also attested by defendant 
o wasthena major, by his father and by his legal 







accepted the family arrangement and its advantages is estopped 
from disputing the transaction: see Visalakshi Ammal v. 
STVAYAMIEN 1). 


B. G. Rao, for respondent No. 1,.~—The two deeds, viz., the 
deed of adoption andthe will do not constitute any family 
arrangement, when they are read independently of the oral 
“evidence. The oral evidence is disbelieved by the lower 
‘appellate Court. Even if they are read together, the effect is to 
confer upon the widow, Luxmibai, an absolute power of disposi- 
tion of property which ias been held to be ultra vires: see 
Ravji Vinayakrav Jaggannath Shankarseti v. Lakshmibai(2); 
Venkappa v. Fakirgowda®) and Vyasacharya v. Venkubai(4), 
ee ee E 


Naa aia sh ahs OG Pn eh el ee et 
(:)(1904) I. L. R, 27 Mad. 577, (8) (1906) 8 Bom, L. R. 346. 
(2) (1887) I. LR. 11 Bom, 881, 403, (4) (.912) I. L. R,37 Bom, 231 
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Beyond mere attestation by defendant No.1 there is no 
evidence to show that defendant No. 1 assented to any family 
arrangement ; mere attestation of a document does not import 
any concurrence in the provisions of that document; see: 
Hari Kishen v. Kashi Pershad(), 


BATCHELOR AG. C. J.—The circumstances giving rise to 
this appeal are these. The plaintiff is the daughter of one 
Nana, who was the son of Bapurao bin Vithalrao. On Nana’s 
death, his father Bapurao took an absolute estate in the 
property by survivorship. Bapurao, however, survived his son 
only four days. On his death, his widow Laxmibai became 
entitled for a widow’s estate. Bapurao before his death 
recommended Laxmibaito adopt the rst defendant, who is’ 
Bapurao’s brother’s son, At the same time there was 
grand-daughter, the present plaintiff, to be provided for. T 
at one and the same time Laxmibai by two documents mat 
the adoption of the rst defendant, and also executed what 1 
termed a wi ising certain property to the plaintiff, The 
rst defendant did not ear at the trial of the suit, and the 
contesting defendants now We alienees from the rst defendant, 


In the Court of first instanc V. P. Raverkar, in a 
careful. judgment decreed the plaint g suit, That 'decree 
was reversed on appeal to the First Class ubordinate Judge, 
Mr. Kanekar, But of his judgment it Wl be enough 
to say that no one before us has relied upon Mygnd it has 
appeared extremely difficult to extract from it any in 
principle. 

The question before us is whether the plaintiff is entitled to 
the property that she claims. The claim in the plaint i is based 
upon -the provisions of the will of Laxmibai. But in reality 
what we have to consider and determine is the effect of the 
two contemporaneous documents executed on the roth June 
1895 in the presence of many witnesses. It appears to me 
indisputable that these two documents must be read together, 
and that, so read, they constitute a single family arrangement 
disposing of the properties to which they refer. Certain of 
those properties are specified in-the instrument in the plaintiff’s 
favour, while the others are similarly specified in the deed of 
adoption of the rst defendant. In this latter deed it is made 
quite clearthat the rst defendant as the adopted son of Bapurao 
bin Vithalrao will be entitled, not to the whole property of his 


(1) (1914) 17 Bom, L, R. 426, P, ©, 
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adoptive father, but only to that particular portion of it which A. ©. d. 
is described in the document. i 1916 
The will in favour of the plaintiff is attested by the rst =~ 
defendant, by his father, and by his brother, that brother K/sutnar 
being a qualified pleader, who was the Ist defendant’s legal Parra 
adviser in these transactions, It must, therefore, in my 
opinion, be inferred that the 1st defendant, who was then of ena 
full age, deliberately accepted this family arrangement, seek 
and that he took the advantage which the arrangement 
conferred upon him. That being so, it appears to me that in 
this appeal we are not concerned with that class of cases which 
consider the position when a bargain made between the 
adopting widow and the guardian of an adopted infant dimin- 
ishes the estate which the adopted son would otherwise take. 
‘he essential fact here is that the adoptee at the time of his 
Mio: was of fullage. There appears no particular author. 
re) in which the legal position of such an adopted son is 
aliimally considered, butin Visalakshi Ammal v. Sivaramien() 
ir Subrahmania Ayyar, Offg. Chief Justice, and Mr. Justice 
Benssn in making the reference tothe Full Bench expressed 
the following opinion upon the” point: “Except where the 
person given in adoption_js“of full age and assents to the 
conditions and agreenyénts between the parties giving and 
receiving, a case whi¢h would be very rare, and in which such 
assent would pr¢élude any question like the present being 
raised, the tray$action would take place without any reference 
to the adg®ted son’s will and consent.” This expression 
of gion favours the view which I am taking, that the 1st 
efendant having deliberately accepted the family arrangement 
and its advantages must now be held to it. It appears to me 
no answer to say that the widow’Laxmibal was not empowered 
to bequeath her husband’s property to the plaintiff, and that 
if she had no such power in law, she certainly did not obtain it 
by reason of the adoption. It must be admitted that Laxmibai 
had no such power. But the disposition in the plaintiff's 
favour seems to me to be good, not because it was a bequest 
by Laxmibai, but because it was part of the single family 
arrangement which all the parties accepted, including the 1st 
defendant. The ground of the plaintiff’s successful claim seems 
to mein other words to be, not Laxmibai’s will, but that of 
which this will is evidence, namely, the family arrangement. 
Mr. Rao has called our attention to the well-known decision 


E (1) (1904) I, L. R, 27 Mad, $77, 582, 


ee 
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A, C, J. of their Lordships of the ¿Privy Council in which it was laid 
i9ig down that the mere attestation of a document must not be 
w~ taken to import any concurrence in the provisions of that 

Fasirat document. But our decision is far from infringing this 
Y. pronouncement. For in this case we have, in order to prove 
TSA the rst defendant’s acquiescence in the arrangement, not only 

Batchelor the attestations of himself and his legal adviser on Laxmibai’s 

Ag. C: J. will, but also the more eloquent fact that he was content to 
~~ accept the deed of adoption, which in terms restricted the 

property to which he was entitled. 

On these grounds it appears to me that the trial Court’s 
decision is right, and that the plaintiff under the arrangement 
made is entitled to the property which she claims. I would, 
therefore, reverse the decree under appeal and restore that of 


the Subordinate Judge of trial with costs throughout. 


SHAH J.—I agree. # 


N 
Decree reversed. 


Before Alr. Justive Batchelor and dlr. Justice Shak. 







1916 NARHAR DAMODAR VAIDYA 
honat aad y 
July 24, 


BHAU MORESHWAR JQSHI.* 


Mahad—Southern Konkan— Ahiakshara paramount authReity in questions of 
Hindu law, 


The Mitakshara, and not the Vyavahara Mayukha, is the pre 
authority in the town of Mahad in the Kolaba District, 


SUIT to redeem a mortgage. 


The property mortgaged belonged originally to one Narayan, 
on whose death it passed to his sister Kashibai. It was 
situated in the town of Mahad in the Kolaba District, Kashibai 
was married to Balaji and hada son named Vishnu and a 
daughter named » Krishnabai. After Kashibai’s death, the 
property was mortgaged in 1904 by Balaji as guardian of 
Vishnu and Krishnaji to Bhau and another (defendants Nos. 1 
and 2) for Ks. 50, Later on, Vishnu sold his interest in the 


* Second Appeal No. 258 of 1915, 


rae mee 


No. 73 of 1914, confirming the decre - 
irom the decision of V.G. Kadus- passed by B, D. Sabnis, Second Clase 

kar, First Class ılo Subordinate Judge at Mahad, in Civil 
Jud™e, A. P., at Thana, in Appeal . Suit No. 280 of 1912. 
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property to Narhar (plaintiff), while Khrishnabai sold hers to A. C. J. 


Laxman (defendant No. 3). 

In 1912, the plaintiff sued to redeem the mortgage under the 
provisions of the Dekkhan Agriculturists’ Relief Act. 

In order to test the validity of assignments to plaintiff and 
defendant No. 3, it became necessary to ascertain whether 
Vishnu or Krishnabai was the preferential heir to Kashibai’s 
property. According to the Mayukha, the son Vishnu was the 
heir, whereas according to the Mitakshara, the daughter was 
the heir. The question which came up for the determination 
thus was whether the Mitakshara or the Mayukha was the 
governing authority in cases of disputed succession among 
. Hindus in the town of Mahad. 

»Both lower Courts held that the Mitakshara applied to 
us in Mahad. 


His plaintiff appealed to the High Court, 


Jayakar, with 7. R. Gharpure and P. B. Shingne, for the 

appellant—The question is who is the heir to Kashi: her son 
A Vishnu or her daughter Krishnabai. „We submit Krishnabai is 
the heir. The law applicable isthe Mayukha which has the 
paramount authority in “North Konkan”. The town of Mahad 
to which the parties below® is in “North Konkan”. Savitri 
river is the southern Déundary of “North Konkan” (Sakharam 
Sadashiv Adhihayfy, Sitabai)) and the town of Mahad is on 
the Northern sie of the river. 

Karanja Win the Kolaba district andthe law of the Mayukha 
yere |: Sakharam Sadashiv Adhikari v. Sitabai. The 
e of the Kolaba district must be deemed to be governed 
by the Mayukha law. 

Sakharam's case has been consistently followed in later 
cases. The boundary between the North and South Konkan 
as laid down therein should now be adopted. The principle 
of stare decisis should be followed. 


G. S. Rao and D. C. Virkar, for respondent No. 3.—The 
law applicable is not the Mayukha but the Mitakshara. Even 
assuming that the Mayukha prevails in North Konkan” we 
submit that Mahad is notin North Konkan but in South 
Konkan. Nairne gives the extent of “Konkan” : Bombay 
Government Gazetteer, Vol. I, part I], p. 1x, The division of 
Konkan is into North and South. North Konkan is that part 


(1) (1879) I. L. R. 3 Bom. 353, 367. 
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A. ©. J. of Konkan which lies to the North of Bombay and South 
3916 Konkan is that part of Konkan which lies to the South of 
~~ Bombay: Bombay Gazetteer, Vol. I, part II, p. x. In Sakha- 

Narnar vam Sadashiv’s case Sir Michael Westropp says: “Formerly 
© U the boundary between the northern and southern Konkan was 
PRAY deemed to be the Savitri river.” The use of the word “deemed” 

is significant, After the establishment of the British authority 
Kolaba district was included in “the South Konkan” and was j 
treated as northern part of South Konkan: Bombay Gazetteer 
(Kolaba), Vol. XI, p. 159. In the Government Selections, New 
Series, No. 278, pp. 12 and 13, the term “ South Konkan,” as 
distinguished from t“ North Konkan, ” is explained as the tract 
including all the present Kolaba district except Talukas 
Karjat and Panvel. 

History tells us that Mahad never formed part of the kingd 
of Guzerat which only extended as far as Cheul or Revdand 
and early in the sixteenth century the coast boundary shrank 
from Cheul to Bombay: Kolaba Gazetteer, Vol. XI, p, 122; 
Erskine, Vol. rt>~p.20; Nairne’s History Gazetteer, Vol. 1, 
Part 11, p. 34, and Elpinnstone, p. 763. Sakhavram’s case in 
no way helps the appellants? It was decided on the broad 
ground, to use Sir Michael Westropp’s words, “ the doctrine in 
Vinayak Anandrav v. Lakshmibai(youst be deemed the 
general rule of succession as to sisters in tẹ Presidency.” 

Nilkantha, author of Mayukha, lived about 00, A.D, and his 
works came into general use about 1700: Mayn 
West and Buhler, p. 20. Mayukha was the recognize 
in provinces conquered by the Marathas. Mahad is onl 
miles south of Raigad, capital of Shivaji in the ryth century’ 
and was part of the Maratha kingdom long before the Mayukh l 
was recognized as authority. 

The cases of Krishnaji Vyanktesh v. Pandurang(?), 
Vijiarangam v. Lakshuman®), Narayan Babaji v, Naka 
Manohar(4) and Lallubhai Bapubhai v. Mankuvarbai\s), were 
referred to. 


“ 














Jayakar, in reply—We submit that we are not concerned 
with the present divisions of the Konkan. Savitri river was 
formerly considered the boundary between the South and 
North Konkan, The former divisions must be looked to. 


rg eet CL LCE TIN NCTC LC tT NA Ce ete r ee 
(1) (1864) 1 B. H. C. L. 126, (4: (1870) 7 B. H., O, R. (A.C. dd) 
(2) 187$) 12 B. H, C. R, 65,68, | 153, 167. 


(3) (1871)8 B.H, C.R. (0.0. J3 (8) (0876) L L, R. 2 Both, 388, 418, 
244, 272. 
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BATCHELOR J.—The question before us is whether the A. €. J. 
Vyavahara Mayukha or the Mitakshara is, upon a point of  yo4¢ 
disputed succession, the predominant authority in the town of = 
Mahad in the Kolaba District, That question arisesin this NARHAR 
way. The property involved in the litigation belonged to one U. 
Narayan, and on his death was inherited by his sister Kashibai, Ru. 
who, under the law of this Presidency, took an absolute estate, 
Kashibai, dying, left a son and a daughter, and the controversy 
is asto which ofthese two isthe preferential heir. Under 
the Mitakshara, the daughter, and under the Mayukba, the sons 

would be preferred. The present appellant, who was the 
plaintiff below, claims as a purchaser from the son of Kashibai, 
and contends forthe paramount authority of the Mayukha. 
The contention has been disallowed both inthe lower appellate 
urt afidinthe trial Court, where the learned Subordinate 
uige, Mr. Sabnis, has written a well-considered judgment. 
eographically the town of Mahad is situate in the southern- 

‘most Taluka of tke Kolaba District, and, though it stands on 
/ the Northern bank of the Savitri river, it is well within the 

Maratha or Maharashtra country, as that term is popularly 

understcod, It is eight miles’ from Raigad, formerly a 

stronghold and capital of the-Marathas. Prima facie it would 

scem, therefore, that the/Vyavahara Mayukha would not be 

the prevailing authoy 

It is, however, atgued for the appellant that Mahad must be 
taken to fall Avithin a somewhat ill-defined phrase “the 

Northern onkan,’’ where, it is said the Mayukha is pre- 

domin; Following the argument at the Bar, I will assume 

the Mayukha is predominant in the Northern Konkan, 
leaving that phrase for further explanation, ‘There are dicta 
to that effect of many Judges, and it is unnecessary for our 
present purposes to question the authority of these dicta. 

The question, then, will be whether the town of Mahad falls 
within or without what was meant by the Judges when they 
said that the Mayukha is the prevailing authority as well in 
the North Konkan as in the Island of Bombay and the province 
of Gujarat. In the first place, it is desirable to havea clear 
understanding as to what is meant by the “ Konkan.” That 
phrase is explained in the first sentence in the introduction to 
the Bombay Gazetteer, Vol. I, Part I], where we read :— “The 
Konkan is now held to include all the land which lies between 
the Western Ghats and the Indian Ocean, from the latitude 
of Daman on the North to that of Terekhol, on the Goa 
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frontier, on the South.” In Vol, II, at p. 20 of Mr, Erskine’s 
History of the Emperors Babar and Humayun, the learned 
author says :— 


“ After the death of Muzaffar Shah, several of his descendants increased 


the territory of Gujarat, His grandson, Ahmed Shah, a very distinguished 


prince and the founder of Ahmedabad, reduced under his power nearly the 
whole country that forms the present Gujarat, including the low lands 
to the South below the Ghats, the Northern Konkan and the island of 
Bombay.”’ 

This passage is cited towards the end of Sir Michael 
Westropp’s judgment in- Sakharam Sadashiv Adhikari v. 
Sitabai(), and constitutes one of the earliest pronouncements of 
the Court in favour of the predominance of the Mayukha in the 


Northern Konkan, The boundary of the Northern Konkan is D 


not described in this judgment, but at p, x of the.Gazette 
Vol. I, Part II, we read:— 


‘“Whatever the old signification of the word may have boen, the n 


. * ` Be E E e 
Konkan is now used in the sense first mentioned, and the modern S Nor 


of the District is into North and South Konkan, meaning the parts North 


and South of Bombay. The boundary between the North and South — 


Konkan is, however, sometimes considered to be the Savitri river, which 
dividos the Habshis territory fram Ratnagiri, as, for some years after the 
English conquest, the District of ths.North Konkan included the sub- 
divisions as far South as the Savitri,” 


It is, in my opinion, reasonable to suppose that the “ North 
Konkan ” of Westropp C. J.’s judgment W. Sekharam’s case 
was the tract denoted by the modern usage oNthe phrase, and 
not the tract extending to the Savitri river. deed the line 
of division between the North and the South Kon 
present purposes is not, I think, difficult to fix if we reme 
the reason upon which the difference is founded. That reason 
is historical and flows from the circumstance that the tract 
called the North Konkan was, while the South Konkan was 
not, under the immediate sway of the kingdom of Gujarat. 

From a passage to be found at p. 743 of Elphinstone’s 
History of India, it appears that Bassein and Bombay were 
detached possessions of the kingdom of Gujarat, and it seems 
to me clear, from the various passages to which Mr. Rao has 
drawn our attention, that that kingdom never extended South 
of the towns or villages Cheul and Nagothna, which are to be 
found in the Northern or Alibag taluka of the Kolaba District. 

In Vol, I, Part I, of the Gazetteer we read at p. 34:— The 
kingdom of Gujarat extended as far South as Nagothna” and at 


(1) (1879) I. L, R. 3 Bom, 853, 
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p. 45 “ The Northern Konkan as far South as-Nagothna had A.C. J 


always belonged to Gujarat, but the Southern Konkan had only 
just been divided between the dynasties of Bijapur and Ahmed- 
nagar.” Inthe Kolaba Gazetteer, Vol. XI, p. 142, it is stated: — 


` a Towards the close of the 15th century (1489) the inland parts of Kolaba | 


passed from the Brahmini to the Ahmednagar Kings. The sea coast, 


1916 
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including at least Nagothna and Cheul, remained in the hands of the Batehel oy J. 


Gujarat Kings, till, in 1509, the overlordship of Cheul passed from 
Gujarat to the Portuguese, After this, though tbe coast boundary of 
Gujarat shrank from Cheulto Bombay, the Gujarat Kings continued to 
hold the forl of Sangaza or Sankshi in Pen till 1540 when it was made 
over to Ahmednagar.” 

In the Thana Gazetteer, Vol. XIII, Part IJ, there are two 
passages bearing upon the same point. One of them runs :— 
‘Some years later (1508) Mahmad Begada still further inercased his 
He offected his designs against Basscin and Bombay, established a 
n at Nagothna, and sent au army to Chaul, At this time when 
rat power was at its highest, according to the Mirat-i-Ahmadi, Daman, 
assein and Bombay were included within the Gujarat limits” (p, 443). 


The other passage, at p. 448, referring toa later period 
tae 


ee few years later (1514) the Souther 
pri m Chani to Bombay.” 
ui 


' In accordance with the Story thus narrated, we find that, 

/ after the establishment gf British authority, Mahad was by the 
earliest authorities inffuded in the Southern Konkan. At p. 159 
of the Kolaba GAvetteer, Vol, XI, the change is described in 
these words 4 « After they came into the hands of the British 
1€ three sub-divisions of Sankshi (Pen, Rajpuri 

















oundary of Gujarat had shrunk 


onkan or Ratnagiri Collectorate ; ” and in a foot-note in which 
the details of these acquisitions are set forth, we read that “ the 
British Government took possession of the sub-divisions of 
Sankshi, Rajpuri, and Rayagad, then forming the. Northern part 
of the South Konkan.” This tradition is continued in the 
Government Selections, New Series, No. 278, pp. 12 and 13 
where the term ‘South Konkan’ as distinguished from ‘ North 
Konkan’ is explained as the tract including allthe present 
Kolaba District, except the Talukas Karjat and Panvel, which 
are to the North of the Alibag Taluka of Ixolaba, being separated 
from it by the Dharamtar creek. 

These historical references satisfy me that when the learned 
Judges of this Court spoke of the tract of country known as 
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“notice were made obiter as the decisi 


THE BOMBAY LAW REPORTER. [ vOl. XVIH 


the North Konkan being under the predominance’ of tke 
Mayukha, that tract was understood to extend no further 
South than the Alibag Taluka, and therefore cannot be held to 
have comprised the town of Mahad, 

The only decided case from which the appellant seeks 
support for his argument is Sir Michael Westropp’s decision in 7 
Sarharam Sadashiv Adhikari v. Sitabai®). There, as I have 
stated, the passage from Mr. Erskine’s history is cited, and S 
the undefined term “ Northern Konkan ” is brought within the 


ambit of the paramountcy of the Mayukha. That case, 
however, is, in my opinion, of no assistance to the present 
appellant, for the learned Judges there did not define what ave 


they meant to include in the term “ North Konkan,” and the 
case before them came from Karanja, which is just across th 
harbour from the island of Bombay. The historical refer 
in the judgment are no more than the basis for the con 
which is expressed on pp. 367-368, that it would be incong 
to declare that the Hindus on the one side of the harbour w 
subject to another law of succession from that which governed 
those on ther side, At the most the case would be an 
authority for the view thal the phrase “ North Konkan ” must 
be held to include Karanja, ut as Karanja is very much to the 
North of Mahad, that decision sould not serve the appellant’s 
turn, It is also to be observed that he observations now under 
of the case was based 
on other grounds which will be found exp ined at Pp. 363 and 
368 ofthe report. This being so, itis not 
Mr. Jayakar’s argument when he would fas 


















between the Northern and Southern Konkan was deemed to 
be the Savitri river, which divides the Habshi’s territory from 


‘the Ratnagiri Collectorate and enters the sea at Bankot.” 


The Court by no means decides, as would be necessary for the 
plaintiff's case, that the Savitri river was then the boundary 
between the North and South Konkan. It is merely: stated 
that at some previous time the river was deemed or supposed 
to be the boundary. In my opinion, the authorities, to which 
l have alluded, establish that the town of Mahad is not within 
the Northern Konkan, which the Judges have referred to as 
subject to the predominance of the Mayukha, and the 
predominance of thé Mayukha cannot either on Cue or on 
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authority be taken further South than Cheul and Nagothna or A. ©. J. 
than the point where it appears to have been carried by the —jgyg 
decision in Sakharam Sadashiv Adhikari v. Sitabait. For -~ 
these reasons, I think that the lower appellate Court’s decree Na war 


: ‘ . 3 . . . a a 

is right, and thit this appeal shou'd be dismissed with costs. Buav 
SHAH Jl am of the same opinion, generally for the hatohelor J.. 

reasons given by my learned brother. aes 


It is quite clear that Mahad forms part of the Southern 
Konkan, where the Mitakshara and not the Vyavahara 
Mayukha is the governing authority on points of Hindu law, 
when there is a conflict between them. 


Appeal dismissed. 


“sr Stanley Batchelor, Ki., Acting Chief Justice, and Mr, Justice Shah, 


BABU GANESH DESHMUKH 
i 1916 


g pe ~ 
SITARAM MARTAND DESHMUKH.” P 
Limitation Act (1X of 1908), See. 5—Excuse of delay— Presentation of appeal 
beyond time—Death of defendant after argument bui before judgment— 
Appeal by defendant's hiers after presciibed period—Sufficient cause. 


` After the arguments in a case were concluded, but before ike judg- 
ment was pronounced, the defendant-dicd, ‘The suit was decided against 
the defendant. His son 6f whom was an adult and ihe other 
a minor representegy his mother asa guardian, presented an appeal 
from the dec fifty days beyond time. A question having arisen 














>the adult son and his mother, who were concerned to prosecute thie 
litigation in their own interests and in the interest of the infant, were 
negligent, remiss and careless in not prosecuting the appeal in time, 
SUIT to récover a sum of money. 
Sitaram sued Ganesh to recover the amount due on a pro- 
missory note dated the 16th April 1908. 
The hearing of the suit ended on tne 8th April 1913, on 
which the arguments were heard. The Court then closed for 
the summer recess and Judgment was pronounced on the 3rd 


*Second Appeal No. €03 of of 1913, dismissing the appeal from 
1915, from the decision of G., D. tho decree passed by V. G. Vaidya, 
Madgaokar, District Judge of Joint Subordinate Judge at Ahmed- 
Ahmednagar, in Appeal No. 163 nagar, in Civil Suib No. $84 of 1912, 
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July 1913. The Court passed a decree for the amoutt claimed 
aginst Ganesh. 

In the meanwhile, Ganesh Jied at Ahmednagar on the 22nd 
May 1913. He left him surviving his wife Radhabai, and two 
sons Babu and Dattatraya, Babu was an adult studying at a 
college.. Dattatraya was an infant four or five years of age. 

Babu and Dattatraya ( represented by his mother Radhabai ) 
filed an appeal from the decree on the znd October 1913. = 

The District Judge was of opinion that both Babu and 
Radhabai were guilty of complete carelessness and lack of 
vigilance; that, although they knew the name of Ganesh’s 
pleader, they failed to communicate with him; and that they 
did so even though they lived at Ahmednagar for a fortnight 
after the death of Ganesh. He, therefore, held that there w 
no sufficient reason to excuse the delay. 

Babu and Dattatraya appealed to the High Court. 










Jayant G. Rele, for the appellants.—I submit when t 
judgment was pronounced there was no legally appointed 
guardian to see that the appeal was filed in time. It was for 
the plaintiff who having known of the death of the original 
defendant to bring the heirs of the deceased defendant on 
record and ordinarily under Art, 177 of the Indian Limitation 
Act, 1908, he had six months to do so. I, therefore, submit 
that the lower_appellate Court should have excused the delay 
as the appeal to it was presented well within six months from 
tle death of the original defendant. Titsa.case of great hard- 
ship as the appellants say that as soon aNeir mother was 
informed of the decision by their father’s pleader, instructed 
him to file the appeal and there was no delay on theirt. 

Secondly, I submit that if Babu’s interest alone was concerne 
in the matter there would be no case on the findings of the 
lower Court for excuse of delay under s. 5 of the Indian 
Limitation Act, but there was the interest of minor Dattatraya 
and so far as the minoy’s interest was concerned, the Court 
should have allowed him leave to appeal after time when Babu 
who was acting as his natural guardian had allowed the time 
for appeal to expire. The minor would otherwise unnecessarily 
suffer for the negligence of his guardian. In the case of Ranee 
Brijobutlee v. Leriaub Singa) under almost similar cicum- 
stances the minor was allowed to prosecute the appeal even - 









cı (1860) 8 M. I, A. 160, 
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after expiry of time: see also Trevelyan on Minors, 4th A. C. J. 
Edn., p. 294, 1916 


P. V. Kane, for the respondent.—Sections 6 to 8:of. the `V 


Indian Limitation Act apply to suits“ and applications for oe 
execution and not to appeals. Therefore, minority by itseifis Strarax 


no ground for excusing the delay of fifty days in presenting the — 
appeal to the District Court. The appellants can only resort 
to s. 5 of the Indian Limitation Act. The District Court has 
~~“ held that there was not sufficient cause for presenting the 
appeal fifty days beyond time, Section 5 of the Indian 
Limitation Act confers a discretion on an Appellate Court to 
excuse delay. The exercise of that discretion cannot be 
questioned in second appeal unless it be shown that the lower 
appellate“ Court acted arbitrarily or capriciously or without 
sufficient material to support its decision. Here the District 
Judge/ gave every facility to the appellants to show circum- 
stances that would excuse the delay and though quite ready to 
sympathise with the appellants, he was constrained to hold 
that the appellants and their mother were guilty of negligence 
in not prosecuting the litigation. It is urged that appellant 
No. 2 who is a minor of six should not suffer for the negligence 
of his brother, appellant No, 1, and his mother. Though the 
minor may be entitled to considetation from the Court, there is 
a counterbalancing consideration in this case, The respondent 
is not at all to blame in this matter. He obtained a decree 
partly in his favour, There is no reason why he should be 
deprived of the fruits of the litigation simply because a minor’s 
guardian was remiss in his duty. Whena decree is made and 
the time for appealing is once passed, a very valuable right is 
secured to the successful litigant and Courts should not lightly 
- interfere with it: Karsondas Dharamsey v. Bai Gungabais), 
The case cited for the appellants (Ranee Brijobutice v. Pertaub 
Sing (2}) rests on peculiar facts, There the appellants were 
not only minors, but the claim was very large and the state of 
India was much disturbed owing to the Indian mutiny. It was 
particularly for this last reason that the delay was excused by 
their Lordships of the Privy Council. But the remarks of their 
Lordships on the question whether mere minority would 
excuse delay rather support my client. If a delay of fifty days 
were to be excused on the ground of negligence on the part 
of a minor’s guardian there is no reason why a delay of several 

(1) (1905) I. L. R. 30 Bom, 329. (2) (18€0) 8 M.J. A, 160, 
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months or years should not be excused. In that case judgments 
and decrees would not be final for long periods where minors 
were concerned. 


BATCHELOR AG. C. J.—The appellants before us are Babu 
and Dattatraya, sons of the original defendant in the suit, 
Ganesh Vaman Deshmukh. Babu is of full age, but Dattatraya 
is an infant. Babu attained his majority on the 3rd May 1913. 
On the 22nd May of the same year, his father Ganesh died. 
On the 3rd July 1913, the trial Court delivered judgment” 


against the original defendant. 

The appeal in the District Court «was filed on ie ond 
October, and is admittedlyon the face of things about fifty.days 
late, The question before us is whether there are\ materials 
which would justify us in disturbing the District J udge’ s order 
refusing under s. 5 of the Limitation Act to excuse the 
delay in the presentation of the appeal. Section 5 prescribes 
that an appeal may be admitted after the expiry of the 
prescribed period of limitation when the appellant satisfies 
the Court that he had sufficient cause for not preferring the 
appeal within the period. The question whether sufficient 
cause is in the circumstances disclosed is primarily a question 
of discretion, and we have now to determine whether Mr. Rele 
for the appellants satisfies us that we should interfere with the 


-District Judge’s exercise of his discretion in this case. It is 


perfectly clear that there is no case for interference in regard 
to the adult defendant Babu Ganesh. But in regard to the 
infant, there is no doubt the important consideration that he 
ought not, if he can be protected consistently with fairness to 
other people, to be prejudicially affected by the negligence or 
omissions of his adult relatives. There is, however, another 
competing principle which must also be borne in mind, that is 
the principle stated in Karsondas Dharamsey v. Bai Gunga. 
bat) where Sir Lawrence Jenkins points out that: ‘“ When 
the time for appealing is once passeda very valuable right 
is secured to the successful litigant: and the Court must 
therefore be fully satisfied of the justice of the grounds on which 
it is sought to obtain an extension of the time for attacking the 
decree, and thus perhaps depriving the successful litigant of the 
advantages which he has obtained.” I am of opinion that it is 
of capital importance to give due weight to this consideration 
in Indian litigation, and though I do not suggest that the rule 


(1) (1905) [. L, R 30 Bom. 829, 
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can yet be enforced in India as rigorously as it is enforced in A.C J. 
England, I may callattention tothe obvious fact that easy 4916 
condonation of remissness and dilatoriness tends to their «~ 
indefinite continuance. The way to get the rule respected is, Basu 
I think, to enforce it in all cases where that can be done v. 
without serious hardship ; for it seems to me that some finality SU ARAM 
and certainty of decision are ofthe highest consequence in Batchelor 
India. In this context I may cite what wassaid by Jessel 49. ©. J 
M. R.in Curtis v. Sheffield!) which was decided so long ago 
“as 1882 :— The next point, and as it seems to me the most 
serfaus point, is this, at what time are people entitled to rely 
upon ‘the | judgment of a competent tribunal as to their rights 
and interésts in property, Upon that question there has been 
a great change of opinion in modern times. In modern times 
it has been considered that there is nothing more important 
than that’ people’s rights when ascertained by the judgment of 
a compétent tribunal, if questioned, should be questioned within 
a very short period,” It seems to me probable that if, in the 
t, the rule had been applied here with less sympathy for 
the ‘individual in default and more regard to the general 
interest of all litigants, India in 1916 would not be so far behind 
where England was in 1882, 
Now the learned District Judge has found that the adult 
appellant Babu and his mother Radhabai knew of the pendency 
of this suit, and knew too the name of Ganesh’s pleader. But 
- though they had this knowledge fromthe date of Ganesh’s 
death, they failed to put themselves in communication with 
the pleader, although it would have been an easy matter for 
them todo so, Babu, it appears, is an educated young man, 
and the widow Radhabai is described by the Judge as a lady 
well able to hold her own. As to the facts, therefore, there 
can be no doubt that Radhabai and the appellant Babu, who 
were concerned to prosecute this litigation in their own 
interests and in the interests of the infant, were negligent, 
remiss and careless, nor has any real cause, far less a sufficient 
cause, been given in excuse. That being so, it appears to me 
that we ought not to vary the District Judge’s order, and that 
the minor ought not now to be able to disturb the respondent 
in the enjoyment of the fruits of his legal victory. This 
decision is, I think, not at variance with anything said by the 
Privy Council in Ranee Birjobuttee v. Pertaub Sing(2). If the 
facts of that. case be studied, it will be seen that they we were 


ret 
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A.C, J. strong in the infant’s favour, and even so their Lordships’ 
1918 decision reads rather as a reluctant concession to specially 
~~ Strong facts than as affording any countenance to the 
Basu argument that, despite the absence of any excuse for delay, 

U. a successful litigant, after the decision in his favour has 

SITARAM er aa i À i 
—— become ordinarily indefeasible, is again to be exposed to the 

ee harassment of an appeal merely because one of his adversaries 
g. C. J. ; ; ee 
— happens to be an infant. Indeed their Lordships in express 

terms guard themselves from being understood to imply that . 
where infants are concerned any degree of delay may b 
considered justifiable, or excusable ; and provision is made’ for 
the case of circumstances so strong as to prevent infaaxicy from 
being an apology or an excuse. It appears to me’ that this 
is such a case, and I do not think there is anything which 
would warrant us in differing from the learned Judge below, 
who has clearly approached the case with every sympathy for 
the widow and the orphan, but has found himself unable to 
assist them. The appeal, therefore, must be dismissed\with 
costs. iy 
N 
SHAH J.—On the whole in this case I see no reason to hold N 

that the discretion has been wrongly exercised by the lower 
appellate Court, On the facts I am satisfied that the appel- 
lant No. ı Babu and his mother Radhabai had the necessary 
knowledge of the decision of the suit, and were negligent in 
not preferring the appeal in time. The only difficulty in the 
case arises in consequence of there being a minor brother of 
Pabu, who has joined through his guardian Radhabai with 
Babu in presenting the appeal to the lower appellate Court. 
The original defendant died after the arguments in the suit 
were heard, and before the judgment was pronounced, and the 
appellants who would be the legal representatives of the 
deceased defendant were not on the record, when the judgment 
was delivered. Inthe ordinary course, if a defendant dies during 
the pendency of the suit, and if the fact of his death is brought 
to the notice of the Court, the parties would have six months 
under the Limitation Act within which to make an application to 
bring the legal representatives on the record with a view to 
continue the proceedings. In this case when the judgment was 
pronounced, the names of the present appellants were not on 
the record, and there was no legally appointed guardian whose 
duty it was to see that the appeal was preferred, if at all, in 
time. Under these circumstances it seems to me that every 
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allowance ought to be made in favour of a minor heir whose A, Ġ J. 

interests apparently would be in the hands of his natural 4916 

guardian, who had not on any previous occasion represented cm 

him in the suit, 1 donot for a moment suggest that as a Banu 

matter of course the same time which would be allowed for Ue 
ee SITARAM 

the purposes of an application to bring the legal representatives ~~ __ 

on the record should be allowed to the minor for preferring an ‘Shah J, 

appeal. Butit would not be unfair to take that period as ` 

-~ Indicating a limit within which, if action is taken on behalf of 

the minor, the delay in preferring the appeal may be condoned 

under appropriate circumstances. Iam not prepared to say in 

this case that this consideration was not presentto the mind 

of the learned District Judge. He has considered all the facts 

and circumstances connected with this point, and making all 

allowance in favour of the minor, he has come to the conclusion 

that the delay cannot be condoned; and I donot think that on 

the general consideration which I have indicated, I would be 

jastified in dissenting from that conclusion, I, therefore, agree 

taaz tn? anpeal should be dismissed with costs. 


Appeal dismissed. 





Before Sur Stanley Batchelor, Kt., Acting Chief Justice, and Mr, Justice Shah. 


RAMCHANDRA DHONDO KULKARNI a 
Us Å.: gusi 18 


MALKAPA NARSAPA DEVARE.* 


Civil Procedure Code (Act V of 1908), Sec, 11—Res judicata— Privity between 
the parties—Privity of estate—Jlorigagor who has morigaged Lefore suit 
cannot represent the estate— Decree not binding on morigagee not a party. 


During the minority of defendant No.1 apiece of land belonging 
to him was sold by his mother to Bhoje who conveyed it to Bavchi, It 
was then mortgaged by Bavchito plaintiff in 1891, Defendant No.1 
having attained majority brought a suit in 1898 against his mothor, 
Bhoje and Bavchi to set aside the sale. To this suit plaintiff was not a 
party. The suit was decided in defendant No. 1’s favour; andin 
execution, he recovered possession of the land in 1901. About that 
time, the plaintiff obtained a decree on his mortgage agiinst Bavchi; 
and he purchased the land at a Court-sale held in execution of his 





"e vana e e mew m i e u aa A ‘cual Se > sal 


* Second Appeal No. 4720£1914, the decree passed by 8. S. Phadnis, 
from thedecisionof F,W. Allison, Subordinate Judge at Chikodi, in 
Assistant Judge at Belgaum, in Civil Suit No. 455 of 1909, 

Appeal No, 295 of 1910, reversing 
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decree. Tho plaintiff having sued to recover possession of the 
property, was met by tho plea of resjudicaia, iuasmuch as he was bound 
by the decree against kis mortgagor Bavchi in 1898 :— 

Held, pegativing the plea, that the plaintiff, as a mere mortgagee, 
was not bound by the earlier decision, because his title arose prior to 
the suit in which the decree against his mortgagor was obtained, and 
the mortgagor Bavchi possessing only the equity of redemption had 
not in him any such estate as would enable him sufficiently to represent 
the mortgagee in the suit instituted after the mortgage. 

Kita Ram v. Amir Begam (1), followed. 


To make the principle of res judicala applicable, there must be on 


between the parties in the earlier and the later suit some privity. 


SuIT to recover possession of lands. 

The land in dispute belonged originally to one Natsappa, on 
whose death, it was owned by his son Malkappa Devare. 
Devare (defendant No. 1) being a minor, the } property was 
managed by his mother Gangava. 

In 1883, Gangava sold the land to Bhoje Gustora defend- 
ants Nos. 7-9). In 1890, Bhoje exchanged the land with 
another land belonging to Baychi (ancestor of dadan 
Nos. 2-5). Bavchi mortgaged the land to Ramchandra 
( plaintiff) in 189r. 

In 1898, defendant No. 1 sued his ‘mother, Bhoje and Bavchi 
te set aside the sale. To this suit the plaintiff was not a party. 
The suit ended in a decree in defendant No 1’s favour and the 


sale was set aside, He obtained possession of the land in 1901. 


In rgo1, the plaintiff sued, on his mortgage, Bavchi and 
others: defendant No. r was not a party, The plaintiff 
obtained a decree. The land was sold in tgo4 in execution of 
the decree and purchased by the plaintiff, 

The plaintiff brought the present suit in 1909 to recover 
possession of the land. The defendant contended that the 
plaintiff was bound by the decree of 1895; and that his suit 
must fail. 

The Subordinate Judge held that the plaintiff was not bound 
by the result of the suit of 1898; that the plaintiff was not 
estopped from bringing the suit; that out of the consideration 
money for the sale of 1883, only Rs. 434 were borrowed by 
Gangava for necessary purposes; and that the plaintiff was 
entitled to recover that amount by sale of the property. 

On appeal, this decree was reversed and the plaintiffs suit 
was dismissed, as the Assistant Judge came to the conclusion 
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that the plaintiff was bound by the result of the suit of 1898, 
on the following grounds :— 

“Plaintiff claims the suit land as purchaser from Bavchi in 1904, Bavchi 
was a party to the Suit No. 1102 of 1893 in which ft was clearly decided that 
the sale by defendant No, 1’s mother was not for necessary purposes and 
was invalid and not binding on the defendant 1, The imatter was directly 
and substantially in issue between tho parties in that suit and had been 
finally decided and cannot be raised again by the subsequent purchaser 
from Bavchi.’’ i 


The plaintiff appealed to the High Court. 


KE. H. Kelkar, for the appellant.—We submit that we are 
not bownd by the result of Suit No. 1r02 of 1898. In that 
suit our hagrtgagor Bavachi was represented but whatever 
interest we had as mortgagee was not represented, if at all 
there was a partial representation: see Sita Ram v. Amir 
` Begam&), Abdulali v. Miakhan(2), Joy Chandra Banerjee v. 
Sreenéth ı Chatterjeel), 


Á. G. Desai, for respondent No1.—We submit that the 


“appellant’s mortgagor Bavachi having been made a party to 


Suit No 1102 of 1898, the result is binding on the appellant. 
The case of Sita Ram v. Amir Begam does not apply to the 
facts of thiscase, Here we are concerned with one in whom 
therights of mortgagor and mortgagee are vested. The moment 
the appellant became the purchaser, no distinctionis to be made 
between his rights as mortgagor and mortgagee. He becomes the 
fullowner: see Bhawani Kuwar v, Mathura Prasad Singhi). 
We havethus to ascertain whether at the time of this suit 
the plaintiff does or does not claim under the mortgagor. If he 
does, he is bound by the decree obtained against that mortgagor 
in the suit of 1898. He cannot say that he is bound so far as his 
equity of redemption is concerned but not so far as the mortgage 
rights are concerned. Here it cannot be denied that the estate 
was properly represented, as the mortgagor Bavachi was in 
possession and contested the suit. 


Jayant G, Rele, for respondent No. 6. 
G. L. Desai, for respondents Nos. 7 to 9, 


BATCHELOR AG. C. J.—The facts in this second appeal 
are somewhat complicated, but we propose to refer only to such 
of them as are necessary for the decision of the point with 
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which we are now concerned. The original owner of this 
property was the ist defendant Devare. In 1883, during the 
minority of Devare, his mother purported to sell it to the 
Bhe jes, from whom Bavchi, ia 1890, received it in exchange for 
another parcel of land. In 1891, by a simple mortgage Bavchi 
mortgaged the property to the present plaintiff, who is the 
appellant before us. In 1898, a suit was brought by Devare 
against his mother, Bavchi and the Bhojes, in order to set aside 
the sale by Devare’s mother to the Bhojes. That suit was 


successful, and the result was that the sale to the Bhojes wag ~~ 7 


set aside. In 1901, the plaintiff obtained a decree on his mórt- 
gage against Bavchi and the others. The properly ways put to 
sale and was purchased by the plaintiff with permjysion. But 
when the plaintiff proceeded to endeavour to i sagen 
he was resisted by Devare. Hence the present suit\to recover 
possession. ` 

The only question now before us is whether, in spite f ai 
result of Devare’s suit of 1898, it is open to the plaintiff 
to show, if he can show, that the alienation by Devard’s 


mother to the Bhojes was good in law, as, for instance, it \_ 


would be, if the plaintiff could succeed in proving that the 
sale was for recognised necessity. It is contended against the 
plaintiff that it is not open to him to lead evidence in this 
sense for that he is bound by the decree against his mortgagor 
in 1898 by virtue of the provisions of s. rr of the Civil 
Procedure Code, It is admitted that all the provisions of that 
section imposing the application of the doctrine of ves judicata 
are satisfied against the plaintiff, except the provision which 
requires thal the former suit must have been either between 
the same parlies, or between patties under whom they or any 
of them claim. Admittedly the suit of 1898 was not between 
the same parties, The questior, therefore, is whether the 
present plaintiff can properly be said to be claiming under mg 
mortgagor Bavchi. 

The argument against him is that since he became the 
auction purchaser in 1894, the title to the whole estate rests in 
bim without reference to any original distinction as to his 
position as mortgagee ; that since, at the time of this suit, he 
was the owner of the property, he in this suit must be held to 
be claiming under the former owner, namely his mortgagor 
Bavchi. The answer, however, to this argument seems to us 
to be afforded by a rather closer consideration of the principle 
upon which s. 11 is based, As we understand it, that principle 
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is that there must be between the parties in the earlier and the 
later suit some privity. In the particular case before us that 
privity would be privity ofestate : in other words the principle 
comes into operation only ifin the earlier litigation the estate 
in controversy was efficiently represented. 

That being so, we must consider how far this estate was 
efficiently represented by the mortgagor Bavchi at the time of 
Devare’s suit in 1898 At that time the present plaintiff was 
a mere mortgagee, and Mr. Justice Mahmood’s decision in 

ita Ram v. Amir Begam) is authority for the view that as 
a mere mortgagee the plaintiff would not be bound by the 
earlier‘decision, because his title arose prior to the suit in 
which the decree against his mortgagor was obtained, and the 
mortgagor posesing only the equity of redemption had not 
in him any Such estate as would enable him sufficiently to 
represent the mortgagee in the suit instituted after the mort- 
in Bonomalee Nag v. Koylash Chunder Deyl) it 
that a mortgagee not in possession, suing for a decla 
ration/that a right of way did not exist, was not bound by a 
decigion in a suit between the mortgagor and a third party of 
which he had no knowledge. The ground of the decision was 
that the mortgagor did not represent the entire estate. It is 
rue that the learned Judges in this latter case reached their 
conclusion with some hesitation. But Mr. Justice Mahmood 
in his fully reasoned judgment in Sita Ram v. Amir Begam 
succeeds, we think, in showing that the decision was based 
upon sound principle. Ifthat is so, and if, as Mr. Justice 
Mahmood said, adopting the words ofthe American text-writer, 
Bigelow, the ground of the privity is property and not the 
personal relation, then we do not understand how the present 
plaintiff is in any worse position merely because in 1904 he 
altered his original position of mortgagee to that of auction- 
purchaser, For, notwithstanding that alteration, the question 
would still be, not what was the plaintiff's position in 1904, 
but whether in 1898 the mortgagor possessed sufficient estate 
to represent and bind his mortgagee. Now at that time the 
estate vested in the mortgagee and it seems to us difficult to 
hold that that estate was sufficiently represented in the absence 
of the party in whom in law it vested. It might no doubt be 
a different thing if the plaintiff’s mortgage had been taken 
after the suit of 1898. But here the fact is that the plaintifi’s 
title arose prior to the litigation in which the mortgagor 

(1) (1886) L, L, R. 8 All. 324, 388. (2) (2878) 1, D, R. 4 Cal, 693, 

r 96 
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A. C. J. was defeated. There are apparently no other decisions 
1916 exactly in point, but Joy Chandra Banerjee v. Sreenath 
ww Chatterjee) and Abdulali v. Miakhan®) may be referred to 
Ramcuan- 4S cases of a simpler type where the decisions lend support to 
DRA the view which we are taking. Those were cases, one of a 
Ux sale and the other of a gift, and it was held that the alienee 
pe EEE was not estopped by a judgment in a suit against the alienor, 
Batehelor the suit having been commenced after the alienation. And 
ag the ground upon which these judgments were based is that 
stated by Mr. Justice Romer (as he then was) in Mercantile -- 


Investment and General Trust Company v. River Plate Tryst, 





judgment obtained in an action against the vendorcommenced 
after the purchase.” e 
These decisions go so far at least as to show that some 







“ claiming under” used in s. ir. Jn those cases no dobt the 
estate in litigation was wholly unrepresented in the 


ever, seems to us to be the same. For in either class of case 
you have the absence of the legal requirement that the estate 
shall in the former litigation have been efficiently represented. 

On these grounds we are of opinion that the question argued 
must be decided in favour of the plaintiff, that the lower- 
appellate Court’s decree must be set aside, and the appeal 
must be remanded for decision on the merits. Costs will be 
costs in the appeal. As to the respondents Nos. 7 to 9, we 
have heard the learned pleader for the appellant, but we agree 
with the judgment of the lower appellate Court that no claim 
for Survey No. 13 can be made in this suit. This finding will 
be taken into account by the lower appellate Court when’ the 
final decree is passed. As against respondent No. 6, the suit 
is dismissed with costs, he having disclaimed all interest in 
the property, 

Decree set aside. 
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(1)(2904)T. T. R. 32 Cal. 857. (3) [1894] 1 Ch, 578, 595 
(2) (1913) 18 Bom L, R. 268, , 
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Before Sir Stanley Batchelor, Ki., Acting Chief Justice, and Mr, Justice Shah, - 


CHANDABHAI JANUBHAI 
U. 
GANPATI PATILBOA.* 


Dekkhan Agriculturists’ Relief Act (XV If of 1879), Sees. 3 (z), 12, 138— Suit 
for redemption— Prayer to set aside w saledeed as fraudulent—Suit out- 
side the scope of the Act. 


The plaintiffs filed a.suit to redeem a mortgage under the provisions 
of the Dekkhan Agriculturists’ Relief Act, 1879, praying that a sale- 
ed subsequently exccuted by their mother of some of the mortgaged 
to defendants be cancelled as frandulent:— 
hat the suit was outside the scope of s, 3, cl. (£) of the Act, 
suit was not a more sunit lo redeem, but was a suit prima ily 
otting aside of a fraudulent deed of sale. 


redeem> . 

roperty in dispute, consisting of five survey numbers, 
rtgaged on the r4th March 1900 by Patilboa (father 
intiffs) to Chandbhai (defendant No, 1) for Rs, 960, for a 
1 of five years. Patilboa died in October, 1903. 

nthe 8th April 1904, the plaintiffs being minors, their 
other Rajabai (defendant No. 4) sold two out of the five 
urvey numbers to Ameerbhai (defendant No. 2) who was the 
son of Chandbhai, for Rs. 6co. 

The plaintiffs filed the present suit, in 1912, to redecm the 
mortgage under the provisions of the Dekkhan Agriculturists’ 
Relief Act, praying inter alia that the sale of 1904 being 
fraudulent was not binding on them. 

The Subordinate Judge held the sale-deed not binding 
on the plaintiffs and passed in their favour the usual redemp- 
tion decree. This decree was, on appeal, confirmed by the 
District Judge. 

The defendants appealed to the High Court, 


Jayakar, with R. S. Navalkar, for the appellants. 
A. G., Desai, for respondents Nos, 1 to 3. 


BATCHELOR AG..C. J.—This appeal which is brought by 
the original defendants must, in our opinion, succeed, and as it 


~~ LS tt A Sitter re Ahem HH Nee ee Moe o inte J 
— Ce een 


* Second Appeal No, 1012 0f 1914, confirming the decree passed by 
‘rom the decision of G. D. Mad- V. G, Vaidya, Joint Subordinate 
‘kar, District JudgeofAhmed- Judge at Ahmednagar, in Civil 
ws, in Appeal No. 16 of 1914, Suit No, 343 of 1912, 
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succeeds upon a preliminary point, we make no pronouncement 
as tothe merits of any part of the case. It is further to be 
observed that this preliminary point, upon which we are about 
to reverse the decree of the learned District Judge, goes to the 
root of this litigation, and to the jurisdiction of the Courts, so 
that we have felt bound to consider it. It will, however, be 
recognised that in allowing it to prevail, we are deciding the 
suit and the appeal upon a point which was not argued before 
the learned District Judge, and upon which the ruling authority 
was not cited to him, l 

The suit was filed by the plaintiffs under the Dekj 
Agriculturists’ Relief Act as a suit for the redemption 
gaged property within s. 3, cl. (z) of the Act. 
question is whether the suit, properly consi 
within this description. In our opinion a refere 
pleadings shows that it cannot. After reciting a m 
the plaintiffs’ father, and alleging payments of vasul t 
the plaint in paragraph 3 goes on to say that the 1st d 
with a view of fraudulently acquiring the lands of the p 
obtained an out-and-out sale-deed from the plaintiffs’ m 
In paragraph 4, the plaintiffs claim that that sale by 
mother was unauthorized and was unlawful, and in this p 
graph it is expressly said that the suit has been brought to 
this deed cancelled, This is made equally clear in prayer 
of the prayer clause, where we read the plaintiffs’ prayers are 
as follows :—“that on deciding” (that is to say after deciding, ) 
“that whatever transaction may have been entered into 
between defendant No. 3and defendant Nos. 1 and 2 is not 
binding on the plaintiffs, it should be held that all the lands 
have become free from any mortgage charge.” Itis manifest, 
therefore, that on the plaintiffs’ own showing this was not a 
mere suit toredeem, but was a suit primarily for the setting 
aside of a fraudulent deed of sale, and, that being done, for the 
redemption of certain properties, including those thus released 
from the fraudulent sale. The difficulty of bringing such a suit 
within the description in cl. (z) of s. 3 of the Dekkhan Agricul- 
turist Relief Act was noticed by the defendants who in 
paragraph 13 of their written statement took the ground 
that the suit for redemption was not maintainable under 
the Act so long as the sale-deed was outstanding, and 
Issue No. 2 framed in the Court of trial seems to hav: 
been designed to meet this particular dispute. Thereafter, 
however, the Court seems to have lost sight of the point, 
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-.. probably because it was not argued and the authority A., O.J. 


\ deciding it was not noticed, The authority deciding itis the 
‘Privy Council judgment in Mt, Bachi v. Bickchand®. We 
need not set out the facts in that litigation, It is enough to 
eas ose the more the report is studied the more closely do 
acts in Mt. Bachi v. Bickchand appear to resemble 
. oie before uş. In the judgment Lord Macnaghten, after 
T that the Dekkhan Agriculturists’ Relief Act gave 
ry relief in certain particular cases specified in the 
iatved that the only question was whether that suit 
of a which special relief could be granted. His Lordship 
tem. «In their Lordships’ opinion it isnot, In form 
r redemption. In reality it is nothing of the 
uit to recover property of which the rightful 

h rived by fraud, That settles the case.” 
aD ,ord of this judgment is strictly applicable to the 

— aS DS r ; ` 
ji e present appeal. The suit, though called a suit for 
p A was primarily designed for the setting aside of 


was mf 









acid oftl 


redemP YC ouncil ruling is not the sort of case which can be 
the “ht within the special categories of the Dekkhan Agricul- 
Privy ts’ Relief Act. On this preliminary ground we are of 
broUfion that the appeal must be allowed, and that the suit 
tuhust be dismissed. We have fully considered Mr. Desai’s 

/ application that he should be allowed to amend his plaint, 
and convert the suit into a suit for redemption under the 
ordinary law, We think, however, in view of the course 
which the litigation has taken, that it is not possible to accede 
to this application. Forto grant it now would mean a new 
plaint followed bya new written statement and new issues. 
Much of the evidence on the record would be inadmissible 
by virtue of the exclusion of the Dekkhan Agriculturists’ 
Relief Act, whereas a great deal of other fresh evidence 
would necessarily be introduced. We think, therefore, that 
our only course isto allow the appeal and dismiss the suit. 
We see no reason for departing from the ordinary rule as to 
costs, that is to say, the suit will be dismissed with 
costs throughout, . 


Appeal allowed. 


(1) (2910) 13 Bom. L., R,$6, P, C, 


.2d of sale alleged to be fraudulent. That under the | 
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Before Mr. Justice Beaman and Mr. Justice Heaton, 


KAVASJI SORABJI AIBADA 
0. 
BAI DINBAI.* 


Will—Probate—Exeeutor who has not renounced must, when cited in Court, 
take out probate—Letiers of administration can issue, if he fails, toa 
competent applicant, ° 


Anexecutor called upon by citation to accept or renounce is clearly 
compellable, if he accepts, to take out probate within a limited tim 
if he doea not do so, letters of administration with a copy of thy 
annexed may be granted to any competent applicant. 


ONE Manekji ( husband of respondent ) died ] eir wu 
will, dated the 6th May 1912, The responc 
was appointed the, sole executrix of the will a made a 
take out probate; but she was administering the. Sh a Dinbai 
ing to the provisions of the will, . a did not 

The applicant-appellant applied to the Distr ate accord- 
Surat for issue of letters of administration to him, and: . 
upon the respondent to produce the will, K Court at 

The respondent contended in reply that she was not °? calling 
to renounce the executorship; that she was managing | 
estate as directed in the will; ard that it was not nece? Hing 
for her to take out probate. ; the 

The District Judge addressed himself to the quest? "y 
whether it was open to him to direct the opponent to tak 
out the probate and, on her refusal, to grant letters of ad? 
ministration with a copy of the will annexed to the applicant. >a 
He dismissed the application observing: “looking to the 
terms of ss, 193 to 195 of Act X of 1865 it seems to me that 
when the opponent’ does not renounce the executorship it is 
not open to me to direct her to take out the probate.” 

The applicant appealed to the High Court, ` 







G. N. Thakor, for the appellant—The lower Court should 
have directed the respondent to renounce the executorship 
or to take out probate: Motibai v. Karsandas Narayandas(:) 
and Dayabhai Tapidas v. Damodar Tapidas(?). The lower 
Court has failed to see that under ss. 187 and 190 of the Indiar 
Succession Act no suit could be entertained by a civil Court 

* First Appeal No. 44 of 1926, laneous application No, 77 of 1935. 


from the decision of M.S, Advani, (1) (1898) I. L. R. 19 Bom. 128, 
District Judge of Surat, in Miscel- (2, (1895) I, L, 44, 20 Bom, 227, 
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for the enforcement of the claims of the appellant’s sonasa A. C, J, 
dharam putra under the will, unless a probate or letters of 


ey : 916 
administration are first taken out. cS 
K. N. Koyajee, for the respondent.—1 here is no provision -o 


in the Indian Succession Act to compel an executor to take BAr DINB4I 
out a probate. In England the Court can compel an executor ~ 

to prove a will, as statutory penalty can be exacted from a 
recaicitrant executor: Williams on Executors, p. 199; 55 Geo. 

III, c. 184,s. 37. If an executor refuses to act in accordance 

with the provisions of a will, the Court can take action under 

of the Indidn Succession Act. As Mr. Thakor’s argu- 

ased upon the claim of the appellant’s son under the 






BEAMAN J.—AN executor called upon by citation to accept 
or renounce is cleaxly compellable, if he accepts, to take out 
probate within a limited time. If he does not do so letters of 
administration with a copy of the will annexed may be granted 
to any competent applicant. This is the principle of the 
decisions in the cases of Motibai v. Karsandas Narayandas@) 
and Dayabhai Tapidas v. Damodar Tapidas(?), The lower 
Court has decided this as a preliminary point against the 
applicant and decided it wrongly. 

There isa further question of fact to be answered. The 
opponent denies that the applicant is a beneficiary under the 
will or has any interest whatever in the estate of the deceased. 
Af that be so, he would clearly have no doecus standi in any 

-7 such proceedings as these. But that question must be dealt 
with by the learned Judge below. | 
' We set aside his order and remand the application to be 
disposed of in accordance with the foregoing observations, 

Costs to abide the result, 


À 
av 


Order set aside. 


(1) (1893) I, L, R, 19 Bom, 123, (2) (1895) I, L. R, 20 Bom, 227. 
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Before Sir Vasil Scott, Kt., Chief Justice, and Äl, Justice Heaton» 


MADHAVRAO HARIHARRAO 


1916 Ue 
Peers ANUSUYABAI EKNATH JAPE. 


Ld 


Cwil Procedure Code (Act V of 1908), Sce. 11—Res judicata— Suit by 
Saranjamdar to recover possession of lands for non-rendering of service— 
Suit dismissed on the ground that land was not held on service ‘tenure— 
Second suit for recovering possession cn the same ground by succeeding 
Saranjamdar— Suit to recover aseessment for land— Limitation Act 
(1X of 1908), Art, 120. 







o 


In 1888, the plaintiff’s brother, a saranjamdar, sued the pr 
in-title of the defendants for the recovery of possession’ of the suit 
land on the ground tbat the defendant had ceased to,-perform service 
and had been holding the lands wrongfully without- payment of assess- 
ment. The Court held infavour of the deferdants that they did 
not hold the lands on condition of rendering the service. The 
plaintiff, who became the seranjamdar on his brother’s death, sued, 
in 1912, to recover possession of the land on the ground that the 
defendants had no longer been rendering any rervice; and, in the 
alternative, he sued to recover assessment of the lands, The lower 
Courts held that the suit was barred by res judicata and limitation. 

‘On appeal :— 

Held, (1) that the decision of 1888 operated as res judicaie for the 
plaintiff took the estate, as it was on the death of the previous holder, 
by virtue. of his inheritance from the previous holder subject’ to: “the 
provisions of formal resumption and re-grant hy Government free ai 
debts and charges under the Saranjam rules; 

(2) that the claim for payment of assessment was barred by limitation, 
for neither a special mode of devolution nor an incapacity for alienar 


tion prevented limitation from operating against the estate inherited’ N, 
by the plaintiff, . N 


SUIT to recover possession of land orin the alternative to 
recover assessment. 


.In 1888, one Laxmanrao (brother of Madhavrao, plaintiff) 
sued as saranjamdar the predecessors-in-title of the defendants 
to recover possession of certain lands on the ground that the 
then defendants had ceased to perform service and had been 
holding the lands wrongfully without payment of assessment. 
The suit was dismissed on the ground that the lands were not 
held by the defendants on condition of rendering the service. 








* Second Appeal No, 2690£1914, ing tho decree passed by'H. K,’ 
from the decision of C. Fawcett, Mehta, Second Class Subordinate 
District Judge of Poona, in Judge at Baramati, in Civil Bait 
Appeal No. 192 of 1913, confirm. No. 32 of 1912, 
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On Laxmanrao’s death, the plaintiff became the next saran- A. ©. d. 
jamdar, He sued the defendants to recover possession of the 1916 
land on the ground that. they were no longer tendering any wr 
service; and claimed in the alternative that he was, as saran-MapDHAvRAO 
jamdar, entitled to recover the assessment of the lands. ee 

The Subordinate Judge held that the suit was barred aS s.s 
ves judicata in so far as the plaintiff sought to recover posses- 
sion on the ground of defendants’ failure to render service; 
and that the suit was not in time for either of the reliefs 
claimed. 

On appeal, this decree was confirmed by the District iil 
Xs The plaintiff appealed to the High Court. 


a A. Khare and W. B. Pradhan, for the aopalani: —The 
plaintiff does not claim under the previous sarvanjamdar. He 
claims in his own rights. He got a fresh grant from the 
Government, A reference to the saranjam rules issued by the 
Government. will Show that the grant to the plaintiffis a grant 
which cannot be affected by anything which the previous 
saranjamdar may have done. The case-law on vaian tenures 
has nothing to do with the present case asthe rules on which 
' vatan tenures are held and enjoyed are different from the 
rules on which a saranjam is held. The case of Trimbak 
Ramchandra v. Shekh Gulam Zilani() cannot apply to the : 
present case, as the point there was one of limitation. The 
grant being a fresh one, the right to recover assessment first 
accrued ‘with the grant. ‘Therefore, the suit is not time-barred : 
Vithalrao v. Ganpatrao(?). 


P. B. Shingne—The saranjam rules show that the new 
saranjamdar gets the grantas he belongs to the family and 
he takes the savanjam with some obligations in favour of 
members ofthe family. As afresh grantee he enjoys a few 
exemptions, e.g, immunities from debts and charges created 
by the previous saranjamdar, but he is none the less bound by 
the decisions arrived atin litigationsin which the previous 
saranjamdar had done his best to fight and represent the 
saranjam. The grant is merely formal and is meant as a 
matter of administrative prudence. The new saranjamdar 
takes the saranjam by virtue of inheritance and no substantial 
difference can be drawn between a saranjam and a vatan. 
If so, the point is concluded by the Full Bench decision in 
Radhabai and Ramchandra Kenher v. Anantrav Bhagvant 


(1, (1909) I. L. R, 84 Bom, 829. (2) (1902) FE. A, No. 31 of i (Unreported,} 
R 97 
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and the predecessors in title of the defencants for the recovery A. C. J. 
of possession of the suit land on the ground that the defendants — 94 
had ceased to perform service and had been holding the lands oy 
wrongfully without payment of assessment. That suit was MADHAVRAO 
decided in favour of the defendants, the Court holding that Us 
the lands were not held by the defendants on condition of ARPE TARA 
rendering the service. Scott C. J. 

The first question that we have to decide is whether that ~~" 
decision operates as res judicala against the present plaintiff. 
That depends upon whether the present plaintiff can be said to 
claim under the plaintiff in the suit of 1888, and is litigating 
“under the same title within the meaning of s. 11 of the Civil 
Procedure Code. It appears from the saranjam rules, to which 
reference has been made, that the succession to the saranjam 
is in the plaintiff’s family, and the plaintiff would be entitled 
to succeed as the eldest lineal male representative in the order 
of primogeniture upon the death of his brother Laxmanrao, the 
plaintiff in Suit 438 of 1888. The estate is an estate which is 
bound according to the rules to conlinuc in that family, and 
although on the death of a holder it is provided under Rule 5 
that there shall be a formal rcsumption and regrant free from 
debts and charges to the next holder, there is no provision 
(as pointed out by the learned District Judge) for freedom 
from all tenures, rights, incumbrances and equities created in 
favour of any person other than Government such as we find in 
's. 56 of the Land Revenue Code asamendcd by Bombay Act VI 
of 1901. Subject to its being free from debts and charges, the 
new holder takes the estate as it was on the death of the pre- 
‘vious holder, and he takes by virtue of his inheritance from the 
' previous holder subject to the provisions of foymal resumption 
and regrant by Government. ‘Therefore, ir our opinion, for the 
purposes of s, 11 of the Civil Procedure Code he claims under 
the previous holder and is litigating under the same title as did 
the previous holder in 1888. That conclusion, arrived at upon 
the words of the saranjam rules, is in accordance with the con- 
clusion of the Full Bench of this Court in Radhabai and 
Ramchandra Konher x. Anantrav Bhagvant Deshpande) 
in the analogous case of vatan estates. For once. it is 
established that the present saranjam holder obtains recogni- 
tion by reason of his title by inheritance, there is no distinction 
between the two cases: the general principle stated by West 
J. at p. 224 is that a mode of devolution prescribed in particular 

(1835) TL. B 9 Bon. 19 Eo 
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A. ©. J. cases does not make the property subject to it exempt from 
the effects of a judgment against the person in whom at the 
. 1916 ti ; 
WS ime the estate is vested. 
Mapuavrao Since the date of the decision in the suit of 1888 the defend- 
Ue ants and their predecessors-in-title have been holding ad- 
ANUSUYABAI versely. It was complained in the plaint in 1888 that the 
Scott C.J. defendants’ predecessors-in-title held the lands wrongfully 
—— without payment of assessment, and it is not alleged that they 
have ever paid assessment since the decision of that suit, 
The claim, therefore, for payment of assessment is barred by „7 
limitation for neither a special mode of devolution nor an 
incapacity for alienation will prevent limitation from operating 
against an estate: see Radhabai and Ramchandra Konher y, 
Anantrav Bhagvant Deshpande ©). For these reasons we affirm 
the decree of the lower appellate Court and dismiss the‘appeal 


with costs. 


HEATON J.—There are one or two observations I wish to 
make in this case, and the first is, I think it would be much 
better and more convenient that in savanjam cases like this, 
the sanad or Government Resolution, whichever it may be, 
which provides for the succession to the estate, should be 
produced. The result of its non-production in this case is 
probably quite inocuous, but itis this: that we have had to 
conjecture where we ought to have had certain knowledge. 
We have had to conjecture that the succession to the savanjam 
was allowed according to the savanjam rules: a fairly safe, 
conjecture to make no doubt. But where certain knowledge ' 
can be put before the Court I think it ought to be. 7 

Then as regards the meaning ofthe words in s. rr ofthe ; 
Civil Procedure Code, “ between parties under whom they or \ 
any of them claim, litigating under the same title”, I think those 
words are intended to cover, and do cover, a case where the 
later litigant occupies by successsion the same position as the 
former litigant. In this case the former litigant was the 
saranjamdar for the time then being. The present litigant is 
the saranjamdar at the present time and is the successor of 
the earlier savanjamdar. I do not think that the words of the 
section are intended to make any distinction between different 
forms of succession. You may have a succession by the 
ordinary rules of inheritance, or you may have a succession by 


— 


(1) (1885) I. L, R, 9 Bom, 198, 231. 
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mony within six years from the due date, that is tosay, at any time before A.C. d. 

19th May 1913. The suit is accordingly nol time-barred; vide s. 116, Sch, 

T of the Indian Limitation Act, 1903, read with Art. 66 of the same 1916 

Schedule. 3 
Exhibit 24 is the judgment in the former suit No, 176 of 1911 which was Bat Diwan 

brought by the plaintiff against the heirs of Ranchhod Madhodasfor the __ ve 

recovery of possession of the mortgaged field. The plaintiff failed in that Umepunat 

suit. firstly because the mortgage right over that field had not been sold and 

secondly, in any case, the mortgage was invalid and thercfore unenforceable, 

The question whether there was no personal liability of the original debtor 

Kalidas Haribhai by virtue of the independent promise to pay did not arise 

in that suit, nor was it necessary for the decision and disposal of that suit, 

Accordingly I hold that the plaintiff’s present claim is not res judicata, 


- Defendants Nos. 1 to 3 appealed to the High Court. 


G. N. Thakor, for the appellant.—The plaintiff’s suit was 
dismissed as against defendants Nos, 1,2 and 3 as barred by time 
and by ves judicata and QO. 11, r. 2, Civil Procedure Code, by 
the Court cf first instance ; but the lower Court of appeal has 
reversed the decree of the first Court and remanded the suit 
for disposal on the merits. This order, Į submit, is wrong in 
law. The origital mortgage-deed purported to be of an 
unrecognized portion of a bhag and it is, therefore, bad in law 
under s. 3 of Bombay Act V of 1862. The promise to pay the 

‘personal covenant is mixed up with the mortgage security and 
since the mortgage is void, the covenant is also void under s. 24 
of the Indian Contract Act: Lavmanial v. Mulshankar). The 
covenant to pay was wholly dependent on the mortgage and it 
fell with the mortgage. There can, therefore, be no decree on 
‘the covenant : Pollock on Contracts, 8th Editon, p. 391; Fisher 
l v. Bridges (23). 
Then I submit the suit is barred by limitation. The lower 
/ appellate Court holds that the mortgage money was payable 
after eleven years and it being a registered mortgage the further 
period issix years and that, therefore, the suit is within time. 
The appellant’s contention is that since the consideration for the 
mortgage failed the suit is only for money had and received or 
for failure of consideration under Art. 62 or 97 of the Indian 
Limitation Act. The period is, therefore, three years from the 
date of the mortgage: /averbhaz v. Gordhan), Hanuman 
Kamat v. Hanuman Mandur) and Ardesir v. Vajesing (5), 


ei uaaa m 








eee menena i 





(1)(1908) I. L. R. 32 Bom. 449, (4) (1891) I. L. R. 19 Cal, 123. 
10 Bom L. 8. 553. ($)(2901) 1L L. R. 25 Bom, 593, 

(2) (1853)2 E., & B. 118. 3 Bom. L. R. 190. 

(3) (1914) 17 Bom. L. R. 259, 
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A. C. d, Even if the suit is in time, [submit itis barred by res 
191g  J#@icata and by O. 1m, r. 2, Civil Procedure Code. The 
—~ plaintiff should have sued on the covenant in the previous suit 

Bat Diwatt of r910. That was a suit between the same parties and 

v. on the same cause of action. The plaintiff having failed 

UMEDBHAI to sue for the relief on the covenant in that suit, his 

present suit is barred by Expln. 4. The plaintiff might 

and ought to have joined the prayer for personal decree in 

that suit: Tarachand v. Bai Hansli; Kameswar Pershad v. 

Rajkumari Ruttan Koer(?), Moosa Goolam Arif v. Ebrahim 

Goolam Arif y, Rangayya Goundan v, Nanjappa Rao(4); 
Kashinath v. Nathoo); and Guddappa v. Tirkappa (©). 


T. R. Desai, for the respondent.—The plaintiff's present 
suit is not barred by res judicata nor by O. U,r. 2, Civil 
Procedure Code, forit was not necessary to raise the question of 
the covenant in the first suit. That was a suit as assignee of the 
mortgagee to stand in the shoes of the mortgagee and be restored 
to possession as such ; the mortgage being possessory, the mort- 4 
gagee was entitled to be in possession. The plaintiff was not ` 
bound to include the relief as to personal decree against mort- 
gagors then. The second suit is on the mortgage to enforce 
rights under the document. They are two conflicting inconsist- 
ent cases and therefore the principle of cases cited by the 
appellant cannot apply; nor does O. 11, r. 2, bar the plaintiff; 
what is barred by it is the relief in respect of the same cause of 
action; here the cause of action for the second suit is different 
from that for the first suit. The plaintiff was not bound to sue 
on the mortgage when he brought his first suit: it was open to 
him to sue for possession only and continue the mortgage. 
See Pittapur Raja v. Suriya Rau), Mahomed Riasat Ali 
v. Hasin Banu (8), Amanat Bibi v. Imdad Husain (O) Hans- \ 
raj Lakhmidas v. Lalji Anandji Co% Nathu valad Pandu y. 
Budhu valad Bhika), Naro Balvant v. Ramchandra 
Tukdev 12), 

The claim is in time. The mortgage is registered ; so Art. 116 
applies and the period is six years when the money is payable: 


na ee ‘e — == PE 
— me a aumen me 





(1) (1904) 6 Bom, L. R, 594, (7) (1885) I, L. R, 8 Mad. $520, P. C. 
(2)(1892) I, L. B. 20 Cal. 79, P. C. (8) (2893) I. L. R. 21 Cal. 157, P. C. 


(8) (1912) I, L. R, 40 Ual. 1, P. O, (9) (2888) I. L. R. 15 Cal. 800, P. C, 
(4) 901) I. L. R. 24 Mad, 491, P. C. (10; (1904) J. L. B, 28 Bom, 447. 
£5) (1914) 16 Bom. L. R. 454. t11)(1893) I. L. R. 18 Bom. 587. 


(6} (1900) I. L. R. 25 Bom, 189, (12) (1888) I, L. R, 13 Bom, 226, 
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iat, as numerous decided cases show, no objection could be A. C. J. 


fered to the civil Court’s making such a‘declaration in the 
ise of plaintiffs claiming to be Vatandars of a Kulkarniki or a 
atilki Vatan. But it is urged on behalf of the present appel 
nts that the same rule does not hold in regard to the Mharki 
atan, and the reason is that the Kulkarniki and the Patilkj 
atans are regulated by ss. 25 and 36 of the Hereditary 
ces Act, which sections, occurring in Part VI of the Act, 
ly to the case of a Mharki Vatan. This kind of 
sthe argument, is governed by ss. 63 and 64 
rt X of the Act, and by s. 64 it is provided 
iding who are the Vatandars of these 
ed in the Collector. But the only 
ed for this contention is to be 
ause goes no further than to 
ntrol of Government, the 
the names of individual 
the distinction between 
he power to determine 
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Before Sir Stanley Batchelor, Kt., Acting Chief Justice, and Mr, Justice Shah. 
GANESH KRISHNA KULKARNI 


v, 
DAMOO NATHU SHIMPI.* 


Limitation Act (XV of 1877), Art, 11-—-Civil Procedure Code (Act XIV of 
1883), Secs, 287, 278, 282, 283—Decrece—Hreculion—Attachment—Sale 
proceeding— A pplication by a morigagee for holding the sale "subject to 
his mortgage~Dismissal of the application—Suit to establi vu 
Limitation, 


Certain property having been attached in e 
plaintiff applied to the Court that thes 
to his mortgage lien. The Court reje 
sold the property, The plaintiffs 8 
money by sale of the proper 
plaintiffs having failed to su 
order of 1883, the suit was 
read with 8, 283 of th 
appeal :~- 

Held, that the suit w 


of sRRs barina LAN + EE mE” 
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not sue within one yearfromthe date of the rejection of the 
application No. 39 of 1883. 
The plaintiffs appealed to the High Court. 


P. B. Shingne, for the appellant.-On the point on which 
the lower Courts have decided the case against the appellant, 
the lower Courts are wrong. Section 283 of the Old Civil Proce- 
dure Code cannot apply to the present case. The provisions 
_of-that section cannot apply to a case in which a Court in 

scan orders that the property attached be sold free from 
an incumbrance. The section is penal and ought to be con- 
strued strictly, and this construction has been upheld at Alla- 


habad: Durga Prasad v. Mansa Ram), The case of Nema- 


gauda v. Pareshal2) assumed that s. 283 applied, And no ob. 
jection was taken on the score\that the section did not apply. 
The principle on which the case was decided was stated too 
widely and went beyond the language, spirit and scope of 
s. 283. Moreover, the present case Yalls under s. 287 which 
enacts a rule of an administrative and not judicial character : 
Sivagami Achi v. Subrahmania Ayyar (®. 





S. R: Bakhale, for the respondent/—The view of the lower 
Courts is correct. The case is governed by s. 283 and the 
case of Nemagauda v. Paresha O) cannot be questioned. * The 
principle underlying the case is a well-accepted one. The 
case is not governed by s. 287 and in the lower Court this 
point was given up. 


BATCHELOR AG. C. J.—The facts upon which this second 
appeal has to be decided are these. The plaintiffs sued to 
recover a sum of money on a mortgage bond passed on the 
_g2nd December 1882 and their suit has been dismissed as 
being barred by time. It appears that ina Darkhast No. 458 
of 1883, the mortgaged property in dispute had been attached 
at the instance of the defendants’ father under a decree obtain- 
ed by him ina suit of 1882. By Miscellaneous Application 
(No. 39 of 1883), the plaintiffs’ father applied to the Court that 
the property should be sold subject to his mortgage lien. But, 
in June 1883, the Court rejected this application, and ordered 
that:the property should be sold free from the alleged mortgage 
in favour of the plaintiffs’ father. In consequence of this order 
the defendants met the plaintiffs’ present suit with the objec- 





(1) (1904) 1. A.L, J. 58, (8) (1902) I. L, R,.27 Mad, 259, 
(2) (1897; I. L. R. 32 Bom, 640. 
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tion that it was out of time, inasmuch as it was filed more than 
a year after the date of the Court’s order rejecting the plaintiffs’ 
father’s application, and that order was, according to the 
defendants, to be referred to s. 283 of the Code of Civil 
Procedure of 1882, read with Art. rr of the Indian Limitation 
Act. 


Both the lower Courts have acceded to this contention of 
the defendants, and the question is whether they were right 
in so doing, We have looked into the proceedings casfpected 
with the plaintiffs’ father’s application, (Exhibit-25) and from 
the terms of the application itself, as well as irom the circum- 
stances surrounding its presentation, it is clear that the applica- 
tion must be referred to s. 287 of the Code of 1882, and not 
tos. 278. The application in terms professess to be made in 
response to a notice from the Court inviting the assertion of 
any claims of right by persons conceiving themselves to possess 
such claims. It is not questioned that if the application falls 
under s. 287, then the ene year’s limitation prescribed by Art, 
11 of the Indian Limitation Act in regard to suits against orders 
under s. 283 is oe Further more, we are of opinion 
that, apart from the character of the application itself, the 
Court’s order cannot properly be referred to s, 283. In this 
case, as we have said, the order was that the attachment 
should proceed free ffom the lien or mortgage claim. With 
such an order as “that, s. 282 seems to us to have no concern, 
Section 28z, as we read it, is an enabling section, empowering 
the Court to pass a certain specified order on the fulfilment of - 
two specified conditions, The conditions are: (1) that the 
Court is satisfied that the property is subject toa mortgage or 
lien in favour of some person not in possession ; and (2) that 
the Court in its discretion thinks fit to continue the attachment: 
Where those two conditions are satisfied, then the section 
empowers the Court to continue the attachment subject 
to the mortgage or lien. But an order which refuses to 
acknowledge the mortgage or lien, and directs the continuance 
of the attachment free from such mortgage or lien is, in 
our opinion, incapable of being ascribed to this section. That 
is the view which was accepted by Stanley C. J. and Burkitt J. 
in Durga Prasad v. Mansa Ram,(@) where the learned Chief 
Justice says:—“Section 282 only applies to the csse where a 
Court is satisfied that property is subject to a mortgage or lien, 
and in that case it enables the Court to continue the attach- 


(1) (1904) 1 A, L. J. 531, $36, 
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2 


t 
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e 
ment of that property or to dissolve the attachment as in its 
discretion it may think fit, but if it do continue the attachment, 
it must continue it subject to the mortgage or lien which has 
been established to the satisfaction of the Court”. We entirely 
agree with this explanation of the purview of s. 282, except 
that we are, with respect, unable to follow the necessity for the 
words :—“or to dissolve the attachment asin its discretion it 
may think fit”. 


Po for the respondents contended, however, that 


the point uùder discussion has been decided in his favour by a 
ruling of a Bencltef this Court in Nemagauda v. Paresha®) 
and it is true that the Wy as to the position of an unsuccessful 
objector or intervenor is at p. 643 of the report stated so 
broadly that some countenance. for Mr. Bakhale’s argument 
may be extracted from the passage, But if the facts of the 
case be considered in reference to Nie actual decision, it is, we 
think, clear that the ruling is of no ‘authority in the circum- 
stances now before us. For the eens debated in Nemagauda 
v. Paresha was not whether the party there concerned, namely, 
the respondent, was or was not barred by an order properly to 
be ascribed to s, 282, but whether the bar imposed by an 
order under that section was or was not removed by reason of 
the fact that the appellant-auction-purchaser’s suit against the 
respondent was brought within twelve months from the 
Court’s order; in other words, for the purposes of that case it 
was assumed that the respondent was an unsuccessful intervenor 
or objector under ‘ss. 278 to 282. But the point there assumed 
is exactly the point which in this case falls to be decided. We 
infer, therefore, that there is nothing in Nemagauda v. Paresha 
to debar us from deciding the present appeal on its merits, 
and for the reasons which we have given, we think that the 
lower Courts were wrong in holding that the order made by 
the Court was an order unders. 282. It follows that the 
appeal must be allowed, the lower appellate Court’s decree 
must be reversed andthe suit remanded to be tried on its 
merits, Costs will be costs in the suit, 


Decree reversed: suit remanded. 


| (3) (1897) I, L, R, 22 Bom, 640, 
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1916 Before Jir, Justice Beaman and lr. Justice Tleaton. 
een ae 
August 14, KASHINATH KRISHNA JOSHI 


U. 
DHONDSHET BHAWANSHET SHETYE.* 


Civil Procedure Code (Act V of 1903), Sec. 11:—Res judicata—Sale of lands 
in execution of œ decree ~Subsequent suit by a party for setting aside the 
sale as illegal the lands being occupancy lands—Khoti Act (Bom, Act I 
of 1880), See. 9. l a 


In execution proceedings between the parties, certain Khoti lands 
were sold and purchased by the dofendant ata Court-sale. The 
plaintiff then sued to recovor possession @Ptho lands alleging that the 
lands being occupancy lands could not. be sold unders.9 of the Khoti 
Settlement Act :—~ 

Held, that, as the execution sale decided inferentially between the 
plaintiff and the dofendant that the lands sold were not occupancy 
lands, the plaintiff could not bo allowed to reopen and investigate the 
game question of fact a second time, 


SUIT to recover possession of lands. 

Kashinath (defendant), a Khot, obtained a decree against 
Dhondshet (plaintiff) and in execution of it got certain Khoti 
lands in possession of plaintiff sold. At the Court-sale, the 
defendant himself purchased the lands. 


The plaintiff then brought a suit to recover possession of 
the lands from the defendant, alleging that the lands were 
occupancy lands (Khoti Kulargi) and as such were not 
transferrable under s. 9 of the Khoti Settlement Act, 1880, 


The lower Courts held that the lands were held on 
occupancy tenure and decreed the plaintiff’ s claim, 
The defendant appealed to the High Court. 


V. B. Virkar, for the appellant.—The defendant got a money- 
decree against the plaintiff and in execution of the decree the 
property in suit and other properties were attached and sold, and 
in July 1912 the defendant purchased it at the auction held in 
the proceedings. Then no objection was taken to the effect that 
the property was not saleable on the ground that it was an 
occupancy right which could not be sold under the Khoti Settle- 
ment Act without the consent of the Khot. The present case 


*Second Appeal No. 1118 of confirming the decree passed by 
1915, from the decision of M. B. R. Baindur, Second Class Subordinate 
Tyabji, District Judge of Ratna- Judge at Chiplun, in Civil Suit No, 587 
girl, in Appeal No. 238 of 1914, of 1913, 
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must, therefore, be decided on the admitted understanding that A. ©. J. 
the property was regarded in the previous proceeding as sale- 1916 
able and not governed by the prohibitive provision of the Khoti =~ 
Settlement Act. Hence the point that the property is not saleable Kasninara 
and if sold the sale is void is ves judicata: vide Umed v. Jas Ue 
Ram) and Chhaganlal Kishoredas v. Bai Harkha.@) The SON OPERI 
second point is that the case is barred by the law of limitation. 
The application to set aside the sale ought to have been 

a brought-within thirty days as decided in the cases of Har Din 
Singh v. Lachman Singh) and Ratnam Ayyar v, Krishna 


Doss Vital Doss (4). 


P. B. Shingne, for the respondent,—‘I here was no obligaticn 
to take the objection that theproperty could not be sold and 
if sold the sale was void, in eXecution of the money-decree. 
None ol the provisions of O. sepa toa Civil Procedure Code 
can apply to the present case and even where the case is such 
that an application can be made unddr any of the provisions of 
the said Order, there is no obligation cast by the said 
provisions to apply for the removal of the attachment: 
vide, Raghunath Mukund v. Sarosh K. R. Kama (3); Sundar 
singh v. Ghasi\S); Krishnabhupati Devu v, Vikrama Devul”), 
Balvant Santaram v. Babaji bin Sambhapa'®); Venkapa v. 
Chenbasapa 9), Anantharazu vw, Narayanarazu G0). More- 
over, the point asto ves judicata is a new point and requires 
to be based upon a set of facts which are not on the record of 
this case. The point should ‘not, therefore, be allowed to be 
raised, The saleis void and to a statutory provision no bar 
of ves judicata can apply: vide Daitairaya Kamchandra 
Patkar v. Nilu Bachaji Apradh\1»), Shridhar v. Babaji) 


As to limitation, the case is not governed by thirty days’ 
period, ‘The sale is null and void under the Khoti Settlement 
Act and that which is null and void requires no setting aside, 
It is sufficient to declare that it is null and void: vide cases of . 
Erava v. Sidramappa 03), Moti Lal v. Karrabuldin™4); 


(13 (1907) I. L. R. 29 All, 612, (8) (184) 1. L. R. 8 Bom. €o2: 

(2) (1909) L. L. R. 33 Bom., 479. (9) (2879) I. L. B, 4 Bom, 21. 

(3) (1900) I. L. R. 25 All. 243. (10) (1911) 1. L. R. 86 Mad, 283, 

(4) (1892) I. L, R. 21 Mad, 494. (11) (1898) P. J. 378. 

(5)(2898) I. L. R, 23 Bom. 266. = (12) (1914) 16 Bom, L, R., 586., 

(6) (1896) L L, R. 18 All, 410. (13) (1895) I. L. R. 21 Bom, 424, 

(7) (2894) 1, L. R. 18 Mad, 13,17. (14) 0897) 1, L, R. 25 Cal, 379, 186, P, C. 
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A.C. J, and Nazar Ali v. Kedar Nath @, The claim for possession 
1916 is simply ancillary, The articles prescribing thirty days 
a~ must be confined to summary. applications falling under 


Kasuinata O, XXI exclusively. 


U. . . . 
Dnoxpsurr BEAMAN J.-We have hada very full and in‘eresting argument 


— upon the two points raised in this appeal, viz., whether, the 
plaintiff’s contention, which succeeded in the Courts below, 1s 


aol res judicata against him, and whether his prayer Jef as 
the sale of 1912 set aside is not time-barred. 
We are of opinion that this is not a Gag of an‘alleged res 


judicata against a Statute, and we 3” therefore not called 
upon to examine certain cases wlth have been cited to us 


and which, on a first view, maYappear to be in conflict. What 
we think clearly was Fes JYicata here was the question of 
fact raised again by the Plintiff in this suit and decided in 
his favour, viz, whether ¢ not the lands sold at the Court-sale 
of 1912 were occupanCYands within the prohibition of s. 9 of 
the Khoti Settlement Ac That was a point which the plaintiff, 
if he meant to rely upoXt at all, was bound to take, we think, 
at the time the Court prdgsed to sell the land in suit. It is not 
as though it was then ad'itted that the lands to be sold were 
occupancy lands. Harinat been so, no Court could have 
been found to sell thy in the face of the direct prohibition of 
the Legislature. ‘hen, therefore, we find the Court selling 
these lands witha, any challenge by, or protest on behalf of, 
the judgment-del>y we take it that they must have been 
sold on fè basis of the judgment-debtor having a saleable 
integ in them. Omnia presumuntur rite esse acta. 
Itrentially, then, the sale of 1912 decided as between the 
` plaintiff and the defendant, that is to say, the judgment-debtor~ _ 
and judgment-creditor, that the lands sold were not occupancy 
lands. Heie the plaintiff has brought the suit to have if 
established that they were, and he was allowed to raise that 
question of fact and the whole case has turned upon the answer 
to it. Itis precisely that part of the plaintiff’s present suit 
which, in our opinion, was ves judicata within the language 
and spirit of s. rı of the Civil Procedure Code. 


nd 


Much has been said here upon the applicability of certain 
rules in O. xxI to the case of a judgment-debtor. Mr. 
Shingne argued that part of the respondent’s case with very 


le k Á 








-~ 


(1) 0897) L. L, Re 19 All. 303, 
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great thoroughness and ability, and for my part I am very A.C. J. 
clearly of opinion that none of those rules were ever intended 1916 


to apply to the judgment-debtor himself, —~ 
It is not upon that ground that we think the plea of ves Kasnixatn 
judicata is here established so much as upon general principle ue 


Dironnstter 


and having regard to what is in controversy, what was and is 

to be inquired into and what has in fact been finally determined Besman J. 

in this case by the executing Court between the executing ~~ 
—“€reditor ~and judgment-debtor. The present suit is really a 

continuation ofthat execution proceeding or at any rate has 

been treated as ich in both the lower Courts. The parties 

are, therefore, the same and what has resulted is that a question 

of fact, which, as we have shown, was decided, if not explicitly 

yet by necessary implication, between them in,1910, has been 

allowed to be re-opened and investigated and adjudicated upon, 

a second time. 

That being so, we have little hesifation in coming to the 
conclusion that the appellant’s contentton upon this point is 
sound and must prevail. It becomes, therefore, unnecessary to 
go into the second equally interesting point of limitation upon 
which the appellant has relied. 

We think that the appeal must be allowed and the plaintiff’s 
suit dismissed with all costs on him throughout. 


~ l l Appeal allowed, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton. 


1916 
EMPEROR v, KHALPA RANCHOD.’* Ea 
une 14 


Scheduled Districts Act (XIV of 1874), See. 6—A¢t XI of 284^, Sec, 4— Rules 
made under the Act— Offence committed at Boripada in Nala State—Juris~ 
diction of Agent „or the Mewas Estates to thy the accused—ILMigh Court, 
power of, to call for additional cvidence, on appeal by aceused—~Criminal 
Preeedure Code(Act V of 1908), Sec. 438. 


The Agent for the Mewas Estates has jurisdiction to try the case of 
a murder committed at the village of Boripadain the Nala State. 

The High Court of Bombay has power to entertain the appeal of an 
accused person convicted by the Agent (s. + of Act AL of 1846 and Rule 


* Criminal Confirmation No. 11 of Agent, Mewas Estates, West Khan 
1916, of conviction and sentence desh, 
passed by J. A, G. Wales, Political 


706 THE BOMBAY LAW REPORTER. [Vol, XVII], 


A, Or. J, 44 made thereunder); and, if necessary, to resort to the provisions of 
8, 428 of the Criminal Procedure Code for the purrose of obtaining any 


JING additional evidence that ma” be neceossary, 


Ayamni, 
Wursrəaz THE accused was tried by the Agent for the Mewas Estates 
y. for the offence of murder in that he killed his wife at Boripada 
Knatra inthe Nala Estate, taluka Taloda, District West Khandesh. 
Rancuop He was committed for trial by J. Abbott, Magistrate of the 
sen First Class and Assistant Mewas Agent. 


The trial was conducted with the aid of three asse s. K-_ 
resulted in conviction of the accused. The acc was sen- 


tenced to death. a 
The conviction and sentence came up’before the High Court 
for confirmation. The accused also appealed. 


S. R, Gokhalé, for the accused. 
S. S. Patkar, Government Pleader, for the Crown. 


ScoTr C. J.—We nave Mefore us a reference by the Politica] 
Agent of Mewas Estates in West Khandesh in which we have 
to decide-whether a sentence of death passed by the Agent 
upon the accused should be confirmed. We have also before 
us an appeal by the accused against the sentence. The accused 
is stated to be a resident of Boripada in the Nala State, taluka 
Taloda, District West Khandesh, and the murder is said to have- 
been committed at Boripada, Nala State, and the charge i, 
framed accordingly. 


The question is whether the Agent for the Mewas Estates 
has jurisdiction in the case of a murder committed at 
Boripada, Act XI of 1846 recites that whereas it has been 
deemed expedient to exempt from the jurisdiction of the civiy 
and criminal Courts of the Bombay Presidency certain portions 
of the Purganas of Nandurbar, etc., in the Province of 
Khandesh, it is enacted that so much of Appendix Aor l 
Regulation XXIX of 1827 of the Bombay Code as declares the 
villages contained in the Schedule afinéxed to the Act, and the 
lands attached thereto (being parts of the Purganas | of 
Nandurbar, etc.), subject to the Regulations established for the 
administration of Civil and Criminal Justice in the Bombay 
Presidency, be repealed; and it is enacted that from and after, 
the said day the administration of Civil and Criminal Justice, 
the superintendence of the Police, etc., shall vest ia such Agent 
to the Governor of Bombay as shall be appointed by the 
Governor of Bombay in Council, and it shall be competent to 
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the Governor in Council by an order in Couacil, to prescribe A, Cr. J, 
such rules as he may deem proper for the guidance of the ore 
Agent aforesaid and of all the officers subordinate to his a 
contro] and authority, and to determine to what extent the fPyprrop 
decision of the Agent in civil suits shall be final, and to. v. 
define the authority to be exercised by the Agent in criminal "4174 
trials, and what cases he shall submit to the decision of the penn 
Sudder Foujdaree Adawlut; and it is enacted bys. 4 that Scott C.J. 
upon “the receipt of any criminal trial by the Agent under the —_ 
rules which may be prescribed by the Governor in Council, 

the Sudder Foujdaree Adawlut shall proceed to pass a final 
judgment, or such other order as may after mature considera- 

tion seem to the Court requisite and proper, in the same 

manner as if the trial had been sent up in ordinary course from 

a Sessions: Judge. ON 

Now the villages described ha the Schedule include as 
belonging tothe Chief, styled Oomed walad Pacha Parvee of 
Nal, an uninhabited village of Nal and\certain other uninhabited 
villages and the inhabited village of Goolyamba. There is no 
mention of any village of Boripada, 

The next legislation which affects the district in charge of 
the Political Agent of the Mewas Estates is Act XIV of 1874 
which repealed Act XI of 1846 but provided that all rules 
theretofore prescribed by the Governor General in Council or 
the Local Government for the guidance of officers appointed 
within any of the Scheduled Districts for all or any of the 
purposes mentioned in s. 6 and in force at the time of the 
passing of the Act, shall continue to bein force, unless and 
until the Governor General in Council or the Local Government, 
as the case may be, otherwise directs; and Part II of the 
Schedule to that Act includes the villages of the following 
Mewasi Chiefs, the Parvi of Nal and other Chiefs. 

That»brings us to the rules made under Act Xlof 1846. 
Rules 35, 37 and 44 are the relevant ones in this connection. 
Rule 35 provides that “ the- absolute jurisdiction of the 
Agent in criminal cases shall extend to fine and imprison- 
ment for five years, with or without hard labour; and sentences 
involving a punishment beyond that period, or of greater severity, 
must be submitted for the confirmation of the Sadar Faujdari 
Adalat.” Rule 37 provides that “the Agent will obey ‘all 
injunctions and! orders of the Sadar Faujdari Adalat, and 
will return process duly executed asrequired by that Court, and 





* 
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A. Cr J will forward from time to time such periodical or other returns 
191¢  @&s may be called for by the Judges of the Sadar Faujdari 
-= Adalat.” Rule 44 provides that “the Sadar Faujdari 

Eureror Adalat shall be empowered to call for the Agent’s proceed- 

v. ings in any case, on petition being made to that Court by any 
KWaLrA party against whom a sentence may have been passed by the 

VBNOHOD Agent, and the Sadar Court may hereafter proceed according 

Scott C. J. to the provisions of s. 4 of Act XI of 1846.” 

o Now s, 4 of Act XI of 1846, as has already been „shõwn 
provides that the Sudder Foujdaree Adawlut 9 —the receipt — 
of any Criminal trial referred by the dein conver proceed to 
pass a final judgment, in the same manpeér as if the trial had 
been sent up in ordinary course froma Sessions Judge. That 
provision taken in conjunction,/“with the Rule 44, which 
permits of a petition being made by a party against whom a 
sentence has been passed by the Agent, appears to us to permit 
the High Court to entertain the appeal of the accused, and, if 
necessary, to resort to the provisions of s. 428 of the Criminal 
Procedure Code for the purpose of obtaining any additional 
evidence that may be necessary. 

When the case first came up before this Court there was no 
evidence on the record to show that the village of Boripada 
was subject to the provisions of the Acts of 1846 and 1874, and 
of the Rules under the Act of 1846, andan adjournment was 
given in order that the Government Pleader might obtain 
information upon the subject. The Government Pleader has 
only been able to obtain a statement made by the Judge whose 
judgment is under appeal with reference to his jurisdiction in 
the matter, and without throwing any doubt upon the correct- 
ness of the statement, we feel that it is necessary in a case of 
such gravity as the present to have upon the record independ- 
ent evidence that the Court had jurisdiction to pass the sen- 
tence which is under consideration. For that reason being of 
opinion that additional evidence is necessary showing Mat the 
village of Boripada is within the jurisdiction of the trial Judge, 
and acting under the powers conferred by s, 428 of the Criminal 
Procedure Code, we direct that evidence upon the point be 
taken by the Sessions Judge at Dhulia, and that when the evid- 
ence has been taken such Judge should certify it to this Court: 


Accordingly the Sessions Judge at Dhulia took the additiona 
evidence. It showed that the village of Boripada was within 
the territory of the Nala State. 
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On the 31st July 1916, the Court ( Scott C. J. and Heaton 
J.) passed an order confirming the conviction recorded against 
the accused Khalpa alhas Krishna Ranchhod under s. 302 of the 
Indian Penal Code, but having regard to the mental condition 
of the accused the Court sentenced him to transportation 
for life, | 


Order accordingly, 


s Before ilr. Justice Beaman and Aly, Justice Heaton, 
EMPEROR 


S 
N Uu 


`SARDARKHAN JARIDKHAN.* 





Penal Codet Act XLV of 1860), Sec. 300, cl, 3—Death caused by a single blow— 
Culpable hamicide not amounting to murder, 


Owing to a quarrel which the deceased had withthe accused, the latter 
armed himself with an iron-shod stick and struck one blow with it 
on the head of the deceased which caused his death. He was convicted 
of murder, On appeal :— 


Heid, that, inasmuch as ib was possible that the blow struck by the 
accused exceeded in violence the injury he had in view at the moment 
of striking it, the conviction should be altered from murder to culpable 
homicide not amounting to murder. 


THE facts were that one Bannu and father of accused had 
a quarrel, as a result of which Bannu was dismissed from mill 
service. A few days afterwards, Bannu went to the accused 
who was working at the mill, and menaced him. Bannu was 
then sitting near the weaving shed. In the meantime the 
accused fetched two sticks of which he kept one which was 
shod with iron rings for himself and gave the other to his 
friend Khermahomad. They then started to find out Bannu and 
finding him sitting with his face turned away from them, 
came near him from behind, and the accused struck one blow 
on Bannu’s héad which caused his death. 

The accused and Khermahomad were tried by the Sessions 
Judge, who acquitted Khermahomad, but convicted the accused 
of murder, on the following grounds :— 


“The act of the accused appears to me to be murder and nothing else, 
Whatever his original intentions may have been, what he did was to 
inflict this very severe blow on a defenceless man who was not even 


rd See Wi Oe eee ee ee Saye ee ge ee ee 
*Criminal Appeal No, 2650f1916, ed by B. C. Kennedy, Se seicur 
from conviction and sentence record- Judge of Ahmedabad, 
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A. Cr, J, aware of his presence, The blow was given with such force and with such 
a weapon and in such circumstances that fracture of the skull and 
1916 consequent death followed. The accused must clearly he held to bave 


fa i 
‘wr’ “contemplated what naturally happened.” 
EMPEROR : ; : 
D, In view, however, of the accused’s youth and the provccation, 


Sarparxudy he was sentenced to transportation for life. 
ii The accused appealed to the High Court. 


G, N. Thakor, for the accused. 
S. S. Patkar, Government Pleader, for the Crown. 


BEAMAN J,—The accused’s father had a quarrel with he 
deceased as a result of which the deceased was dischar from 
the mill. The evidence is that he entered the mill after this and 
threatened the accused, who is a young man of about seventeen 
or eighteen. The accused appears to have lost his temper, rushed 


out and brought two sticks one of which he’gave to the accused 


No. 2, who is seven years older than accused No. 1 and who 
resides with him and his father. Accused Nos, 1 and 2 
immediately went out with the object of driving the deceased 
off the mill premises as they say, or, as is implied in the finding 
of the learned Sessions Judge, assaulting him. Unfortunately, 
the two accused came upon the deceased sitting with his back 
towards them just outside the weaving shed, and the evidence 
is that the accused, being armed with a stick about three 
feet long having iron rings and about an inch in diameter, 
suddenly struck the deceased a violent blow on the back of the 
head which, as the medical evidence shows, resulted in death 
within a few hours. ee 
Mr. Thakor.on behalf of the accused has not disputed the 
substantial fact of the killing, though he has pressed upon us 
a consideration of the possibility at least of the fatal blow 
having been struck by the accused No. 2, We do not see any 


reason to doubt the correctness of the conclusion reached by | 


the learned Sessions Judge upon this point. 

We have, therefore, only to consider whether the killing 
in such circumstances amounts to murder or can be reduced to 
the lesser offence of culpable homicide not amounting to 
murder, If murder, it'can only be so under the 3rd' clause of 
s. 300 which enacts that “ Culpable homicide is murder if the 
death is caused by an act done with the intention of causing 
podily injury to any person, and the bodily injury intended to 
be inflicted is sufficient in the ordinary course of nature to 
cause death.” Now where death is caused by a single blow, as 


= 
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is the case here, struck probably under the influenceofp ssion, A. Cr. J, 
it must always be a nice and difficult question to deter- 4916 
mine the precise intention of the offender. Doubtless the =~ 
learned Sessions Judge has followed what ina majority of Emprror 
cases—we think we must concede—to be the right and logical g v. 
course. He has inferred the intention, that is to say, from the "“"?APKHAN 
extent of the injury and the nature of the weapon used. On Beaman J, 
the other hand, where cases of this kind are tried by Jury, 
___ Juries are much more disposed to take a liberal and less logical- 

dew and to look at all the surrounding circumstances with the 

objéet, if possible, of reducing the offence and so, notwith- 
standings the character of the injurv and the nature of the 
weapon, imaputing a lesser intention to the accused, Where, 

as we began by saying, death is caused by a single blow, it is 
always much more difficult to be absolutely certain what 

degree of bodily injury the offender intended, particularly 

where the weapon used, although a very dangerous weapon, is 

one which is in the hands of so many people in that part of 

the country every day of their lives when they go about their 
ordinary field business. It is upon this ground—anc upon this 
ground alone—that we are disposed to take a more lenient 

view of the offence committed by the accused than that which 
the learned Sessions Judge took. After all it must, in a case of 

this kind, be a matter of inference and nothing more, and while 
admitting that the inferential processes of the learned Judge 

are in accordance with what we conceive to be the common 

and best mode of administering this branch of criminal justice, 

there may be exceptional cases and exceptional circumstances 

which would warrant us, sitting here as Judges of final appeal, 

in taking what we have said might be a Jury’s rather than 
Judge’s point of view. And if looking at the case thus, we 

feel that it might not unreasonably be brought within the 

lesser offence of culpable-homicide not amounting to murder, 

while even in the opinion of the Sessions Judge the actual 
degree of criminality belongs more properly to that than to 

the offence of murder, we do not think that we are really 
stretching the’law at all by adopting a less strict mode of 
inferential reasoning. We feel that this is a case in which the 
sentence of transportation for life would in any event be out 

of proportion to the real criminality of the accused’s act. 

That being so, *e*find the less difficulty in coming to the 

conclusion that it f$ possible the blow he struck exceeded in 
violence the injury he had in view at the moment of striking 


796 
A. Cr. d. 
1916 


eee 
EMPEROR 
V. 


THE BOMBAY LAW REFORTER. [ VOL. XVII, 


it. His mind could not have been very clear and it is hard to 
say that he could have had any definite intention of any kind 
at the moment. But in saying this, we do not wish to 
encourage loose applications of such inferential processes giving 
too liberalan extension to the provisions of s.. 300, cl. (3) 


SARDARKHAN Every case must be dealt with on its own facts, and this case 


Beaman J. 


1916 


ew 
September 4. 


is, we think, one which will allow us so far to agree with the 
learned pleader of the prisoner as to hold that the killing here 
can properly and legally be brought under s, 304 rather than 
S. 302. Pe 
We shall, therefore, alter the conviction from morder to 
culpable homicide not amounting to murder under the second 
part of s. 304 and direct that the prisoner be sentenced to five 
years’ rigorotis imprisonment, r 


Conviction and _séntence altered, 


CRIMINAL REFERENCE. 


Before Mr. Justice Beaman and Mr. Justice Heaton. 


; _ EMPEROR ` 
a. 
JOHN FRANCIS LOBO.* 


Criminal Procedure Code (Act V of 1898), Sees, 435, 438—Reference lo High 
Couri—Districl Magistrate—~ Decision by Sessions Judge. 


A District Magistrate has no power, under ss. 435 and 438 of the 
Criminal Procedure Code, to make a reference to the High Court 
questioning the propriety of a -judgment of the Sessions Judge. 

Queen-Empress v. Karamdi (1), followed. 


THE accused was tried by the First Class Magistrate of 
Thana, for an offence punishable under s. 304A of the 
Indian Penal Code. The facts were that both accused and 
deceased armed themselves with guns one night and went out 
in search of a wild pig to shoot. They took different directions. 
After they had separated and walked on, the accused hearing 
a rustle among the trees, thought it was a pig, and fired at it. 
The shot however struck his companion and caused his death, 
The trying Magistrate was of opinion that the affair was an 
accident and discharged the accused, 


* Criminal Reference No, ¿8 of District Magistrate of Thana, 


1916, made by 8. M. Bharucha, (1) (1895) I L R, 23 Cal, 250. 


+ 
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The complainant applied to the Sessions Judge of Thana; A. Or, J, 
but the application was dismissed. 1916 

The District Magistrate of Thana referred the case tothe cw 
High Court, observing that the act of the accused was punish- HEwerxzror 
able under s, 304 A of the Indian Penal Code. U. 

The reference was heard, np 


toite ial 


A, G. Desai, for the accused.—We submit that the District 
Magistrate has no jurisdiction to make this reference against 
-the order of the Sessions Judge, who has carefully gone through 
the Yecord of the case and has declined to interfere with the 
well-considered order of discharge of the trial Court. The 
District Magistrate can report, for the orders of this Court, 
the . result of his examination of any. proceedings “ before any 
inferior criminal Court ’’: see ss. 435 and 438, Criminal Procedure 
Code. The Sessions Court is not “an inferior criminal Court”. 
It is rather the Court of the District Magistrate which is inferior 
to that of the Sessions: see ss. 408 and 437, Criminal Procedure 
Code. That -being the case, the words “or otherwise” in 
s. 438 do not extend the powers of the District Magistrate to 
examine the work of his superior, the Sessions Judge, orto 
make references to this Court against his orders: see Queen- 
Empress v. Karamdia. In the last mentioned case the 
practice of making such references has beeen condemned and 
the rule laid down in that case has been consistently followed 
in numerous unreported cases of our own Court. l 


S. S. Patkar, Government Pleader, for the Crown.—The 
District Magistrate can report any irregularity he observes in 
any criminal proceeding in his District. Even if he be not 
strictly authorised under the law, as this matter has now beén 
brought to the notice of this Court, whether in reference or 
otherwise, and as.the record of the case has also been sent for, 
this Court caninterfere in revision under s. 439. That section 
does not require that the matter should be brought to the no- 
tice of this Court in any particular manner, 


D. R. Patvardhan, for the complainant. 


BEAMAN J.—In my opinion this reference is entirely without 
jurisdiction and of a kind that ought to be severely discouraged. | 
It is no part of the business, of District Magistrates to criticize 
the judicial decisions of Sessions Judges. The point has been 
considered in exactly similar circumstances in the Calcutta. 

(1) (1895) L, L. R. 28 Cal, 250, 
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A. Cr, J. High Court ( Queen-Empress v. Karamadi3)) and with the 
conclusion arrived at by those learned Judges I entirely concur. 


1916 
mee Quite apart from that, the case was first investigated and 
Eyrmror very thoroughly investigated by a Magistrate who discharged 
U. the accused. It was then again fully considered by the Sessions 


Loso Judge in February 1916 who came to the same conclusion as 
Beaman the Magistrate. This concurrent finding is really a finding of 
— fact, being merely as to the degree of care and prudence exer- 
cised by the accused. Four months later the District Magis. _, 

trate makes this reference to the High Court, arr ak 
In these circumstances we do not think that this isd proper 
case for interference in the exercise of our revisional juris- 
diction, We accordingly direct the record and ‘proceedings to 


be returned. . 


HEATON J.—I entirely agree. Weare quite satisfied from 
a perusal of ss. 435, 437 and 438 of the Criminal Procedure 
Code that that Code emphatically does not contemplate a 
reference of this kind, ] only add that if we encourage refer- 
ences of this kind, it would’ open up an alarming vista of 
undesirable possibilities. 


ORIGINAL CIVIL, 


Before Alr. Justice Macleod, 





1916 LAXMIBAI 


w 
August 22, Vv. 
HUSAINBHAI AHMEDBHAIL.* 


Commissioner~Taking of accounts—Pouwer to decide questions of law— Court's 
jurisdiction to decide the questions—High Court Rules (Original Side) 


Rules 397, ¢99. 


he Commissioner on the Original Side of {he High Court is entitled 

to decide questions of law which may arise while taking the accounts | 

It is not open to any of the parties to the reference to ask the Judge 

to give his opinion on questions of law which have arisen in the taking 

£ of the accounts, The parties can only file exceplions to his report 
when made. 


Mc TION, 
The facts were that, on the rath December 1881, the 


Liquidator of the Nicoll Press and Manufacturing Company, 
* Motion in O. C. J, Suit No, 347 of 1912, = (1) (18953 I, L, B, 23 Cal. as. 
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Limited sold the Mill premises to one Kisanram, who raised 
-the money by mortgaging the title-deeds of the property to 
Ahmedbhoy Habibhoy. The Mill premises were taken posse- 
ssion of by Ahmedbhoy, who worked the Mill till it was 
burnt down in 1890. The Mill properties were not insured 


799 


0, CG. Jd. 
1916 
wyw . 

LAXMIBAT 

Ue 


then. The damaged machinery was then sold; and the build- HosA INBHAT 


ing of the Mill was repaired and eventually let for godowns. ` 
In 1896, a considerable portion of the property was again 
destroyed by fire. At this time it was insured for half its 
Ahmedbhoy recovered about Rs, 26,000 from the 
Insuranee Company and spent that money and sundry other 
moneys in xepairing the property. The land being leasehold, 
Ahmedbhoy paid rent to the original lessor. 

Kisanram convey eng in the property to the plaint- 
iff on the 7th August Qu. In 1912, the plaintiff sued Ahmed- 
bhoy to redeem the property on proper accounts being taken. 
The Court (Macleod J.), on.the 7th November 1913, referred 
the case to the Commissioner “to take an account of what is 
due to the defendant for principal and interest...The defend- 
ant to account for all the rents and profits accrued from the 
property and to be given credit for all costs, charges and 
expenses properly spent by him in maintaining the property or 
working the Mill.” 

Before the Commissioner, the plaintiff contended that the 
items in respect of (1) rent; (2) insurance; and (3) payment to 
Hussainbhai should be dealt with in groups; and also contended 
that the payments in respect of rent and insurance should not 
be charged against the mortgaged property. The defendants 
(representatives of Ahmedbhoy) objected to the Commissioner 
determining the objections challenging the defendants to credit 
in account for ground rent and insurance premia, on the ground 
inter alia that both sets of objections involved questions of law 
and the same should be determined by the learned Judge who 
tried the case, 

The defendants then gave notice of motion to the plaintiff to 
show cause why the aforesaid questions should not be deter- 
mined by the learned Judge, 








Desai, for the plaintiffs, to show cause. 
Strangmam, for the defendants, in support of the motion. 


MACLEOD J.-In this suit a decretal order of reference to 
Commissioner was made onthe 7th November 1913 to take 
the following accounts, viz,,an account of what was due by 
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O, ©. J. the plaintiffs to the defendant for principal and interest on the 
1916 mortgage mentioned in the pleadings on the basis of the 
—~ findings onthe issues therein from 23rd October 1880 and it 

Laxutipaz was directed that in such account the defendant. should be 
v. debited with all the rents and profits accrued from the property 

HLUsAINSEAT mentioned in the pleadings and the sale proceeds of any 

Macleod J. machinery or building materials sold by him and be given 
—— eredit for all costs and expenses properly incurred by him in 

maintaining the said property or working the said mills, 

The first defendant died after the said order was made < > andes 
the present 6th and 7th defendants are the Receivers appsifited 
in Suit No. 936 of 1914 for administration of the estafe. The 
Receivers brought in an account of the mortgagé debt and 
filed it before the Commissioner. The a 2 showed a 
balance of Rs, 16, 73, 072-2-0 due to the esta The plaintiffs 
filed objections which amounted to Rs./4 /1,90,392- 2-1. Out of 
these objections against the original’ defendant having paid 
ground rent in respect of the mortgage property alone amount 
to Rs. 3169,492-8- o. Objections against the payment of 
insurance premia amount to Rs. 30,467-8-3, 

The 6th and 7th defendants objected to the Commissioner 
hearing these objections on the ground that there was no 
dispute as to the amount paid by the original defendant by 
way of rent and insurance and the question whether the 
original defendant could have credit for the payments was a 
question wholly of law or of mixed law and fact and should be 
determined by the Judge who tried the case, 

The Commissioner, however, expressed the opinion that 
under the said reference he had power to go into.the questions 
even though they involved questions of law or of mixed law 
and fact. Whereupon defendants 6 and 7 moved before me for 
an order that directions should be given to the Commissioner 
that it was not open to him to determine the objections of the 
plaintiffs in the accounts brought in by the 6th and 7th defend- 
ants challenging the right of the original defendant to have 
credit in the account for ground-rent and insurance premia paid 
by him, and that the decretal order of reference did not give 
him any power authorising him to decide the said questions 
and, in the alternative, that, if in the opinion of the Court it 
was still open to the plaintiffs to raise the objections, the 
same should be tried by the Court. 

It is admitted that there is no precedent in this Court for 
such an application; Rule 397 of the High Court Rules 


{í 


VOL: xvii. ] THE BOMBAY LAW REPORTER, nc Bòi.. 


provides ‘that “The Commicsioner shall be’ at liberty, upon 0. O. J. 
the application of any party interested, to make a separate - 1916, 
report or reports from time to time as-to him ‘shall seim ` wee 
expedient.” Rule 399 provides that “The Commissioner, ‘if LAXNIBAI' 
-he thinks fit, shall make a special report concerning any V. 
matter or thing arising in or about the matter referred to him, 
in order that the opinion of the Court may be taken therein.” Macleod J. 
But unless the Commissioner makes a. special report under 
Nga of these rules, in the ordinary course he proceeds with the 


reference and makes his final report in the matters referred ` | 
a him., - i aE 
A cannnot be seriously contended that the Commissioner i is 


not ‘entitled to decide questions of law which may arise while - nae = 


taking. the accounts. It. is impossible for the Court while 
giving directions. for the taking, for instance, of a mortgage 
account, ‘to ‘decide all equestions of law, since many such 
questions do not arise until the accounts are filed, asin this E 
case, where ‘the mortgagee in possession claims ‘that he i$ a6 ee 
entitled to be given credit for certain costs and expenses as ' 
properly incurred by him in maintaining the mortgaged pro- 
perty. It must often happen, əs in this case, that. the Commis- 
sioner cannot arfive at a rouge without deciding questions 
‘of law. 

Mr. Strangman, however, on behalf of ‘the éth and “oth 
defendants, has asked me to adopt the same practice’ as is 


VET eaa 


prescribed by the Rules of .the Supreme ‘Court. -Order | l a > 


, LY of those Rules is headed “Chambers in the’ Chancery 
Division” and under r. 69 “Any party may, before the 
proceedings before the Master are concluded, take the opinion 

-of the Judge upon any: matter arising in thè course of the, 
proceedings without any fresh summons for the purpose”, Or 7 
page 374 of Vol. AXXVI ofthe, Solicitors Journal there is a ` 
note relating to an unreported case in which an order was ` 
made by the Judge expressing an opinion. under r. 69 as to the 
principle on which aclaim against an estate should be dealt 
with by the Chief Clerk, An appeal having been filed eee 
this order, no order was, made on the appeal, but that was ta. 
be without prejudice to the right of the appellants to raise `  » 
upon summons to vary the Chief Clerk’s certificate after it had’ 
been made, the ‘question upon which the Judge had given his 
opinion. The Lords Justices expressed strongly their opinion. ` 


that upon an application’ of this ae under r, 69 an order 
mo Ina 


> 
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0:°6., J; < ought not. to be drawn ` up, for this eee convien re 
ae “ vege B would follow. that the order might be appealed from and the appeal 
© Soa | might ‘be cirried even to the House: of Lords and then after 
a Lasnpa the certificate had been. made’ the matter might‘be reheard on 
Poke v. an application ‘to vary the Chief Clerk’s finding and there - 
 Hiearsinat ‘might be a'second ‘appeal to the House-of Lords. That would . 
" Magleodd. abe. most’ inconvenient and oppressive, On such an application 
LEE “the opinion of the Judge was given. for the. guidance of his. | 
ie en oe : Chief Clerk and no formal order-ought to be drawn up. 
wea or Pad, San: Therefore, if I admitted this ` application and adopting the i 
ay ene `, practice prescribed by r..69 expressed an opinion on the point 
a ee which.are now in dispute regarding the payment of ground-r 
ae yee "a and insurance premia; it „might be -that'a party who ps 
ae E , | - dissatisfied with that opinion. might. appeal against the-order 
O ear a and the appeal’ might-even.be taken to.the Privy Council. . 
bee i 7 For,’ it ‘would’ be: problematical whether this Coutt would 
es - follow the opinion expressed by:the Lords J ustices S-in the case 
ee oe have just-.veferred to.. Tt would: be very. undesirable , to - 
ce a - introduce an entirely. new procedure | with. reg rd sto. references , 
g E. .to the Commissioner, ` unless .l was of opi anion: that I was i: 
“os. O entitled to: adopt: the peoos We by O.. IV, r69 : 


5 4s 


ee ‘above refetred TOs 6 2 ae i 
Ana ge But Tam decidedly 7 apuva that aş'in the High Comi 
A E Rules there is no tule similar tor. 6y. of Ø. tvit is not. open to 
La Pag. Ay oË the parties to.the reference to ask the Judge to give his 
eo ee =  opinign.,.on questions of law which havé arisen in the taking of 
7. oY SS the -accotints. From’ the notes. in the Annual’ Practice, it 
T appears: ‘that applications under - that rule are rarely made. 
ee A os . Moreover, it is not, in. my opinion, / in the interests of justice 
Fe that parties toa reference should/be at liberty. to stop the 
ae . ‘proceedings by moving the Court to give its opinion on a point 
of law which has arisen which the’ Commissioner can decide, 
| -It is certainly desirable that’ the ‘Commissioner should deal 
= B a with’ ‘such questions, and the: parties objecting to his decision 
es . then should proceed: in. th a ordinary course by filing exceptions 
‘to his report. : 


e ai E A But I must: not be Vien as holding that the Court, once 4 
= j P stot! has been made to the Commissioner, loses all, control 
over `the proceedings’ ‘until the Commissioner has made his 
report. There” may be’ cases in-.which the Court may find it 
necessary to withdraw the proceedings from the Commissioner 
ie N _ and resume the hearing. itself, but such cases must necessarily 
l be. of rare occurrence. It.is a different matter to ask the 
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Med 
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Court to resume the eee merely for the purpose of ai: O. ©. J, 
191ê 


certain questions which come within the powers of the Com- 
missioner. 


wayne 


In my opinion, therefore, the application must be dismissed —, 


with costs. °° >” 





Solicitors for plaintiff: Matubhai, Taira & Madan. 
moncters for defendant : Payne & Co. 
APPELLATE CIVIL. 
| Before Mir. Justice Panawa ur. Sue Hea, l 
\ | BHAGVANT GOPAL GALAPURE E T 
\ APPAJI GOVIND. GALAPURES i 


Cantraci~{i ame as of the seanga of contract- Gonstruction— Consent dec? cen 


Under a consent decree the plaintiff? 8 house was to be exchanged. 
fro one of the defendant’s ‘houses after the plaintiff, had Goa 
. on his premises a well and a sink; those additions were to be madé-and 
the exchange effected by the end of June 1912. The plaintiff failed to 
carry out-the additions within the stipulated time ; but two years later 
he applied for execution.‘ The defendant resisted on the- ground that 


Hus AINBEAL 


Macleod J . 


1916 


T ampa 


August 29,. 


Pek 


vs 


ti me being of the essence of the contract, so much of the censent decree ; 


‘was voidable at his ontion, owing to the plaintiff’s failure :— 

Held, negativing the defendant's contention, that time was not of thé 
essence of the-contract; for at the time the consent decree was made 
the defendant did not regard it as-of, vital- importance; ‘that the addi- 
tions ‘which were to be made to the plaintifi’s house before the exchange 

could be effected should be comploted befpre the goth J Une 1912; 


| EXECUTION proceedings, ec a 

Appa. and Bhagvant.(plaintiff and, defendant. No. 1) owned 
houses which, were ‘contiguous. to -each other: There was .an 
open piece of:land in front.of those houses ; it was in the joint 
enjoyment:of both parties. + The defendant No: r having occu- 
pied a portion of.it for his, sole use, the plaintiff ‘filed a suit to 


. remove the obstruction. The suit ended in a consent decree, 


~ Appeal No, 444 of' 1914, modifying 


on the 18th March 1914, which. provided. as follows: 


t 


1., Defendant do give tó the plaintiff the whole of the Bakhal (i, e, open), 


ground lying on the south side of his dwelling house, that is to say, the 


es E 
. *Second Appeal No. 1122 of 1913, | the order passed-by M.. M. Bhat, ` 


fron the decision of S. J. Murphy, . Subordinate Judge: of Erandol, in 
-District Judge of, Khandesh, in Pi Wo. 367 of sae 
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A. ©. J. ground appertaining to Municipal Committe’s No. 285 with all its appurte- 
nances; and in lien thereof plaintiff do give to the defendant the built house 

1916 (bearing) Municipal Committee s No. 283 of his ownership together with the 


open ground lying on the eastern side; and the plaintiff do at his own cost 
BraGvant get a well and a sink constructed in that open ground bythe end of 
pee dune 1912, The said well and sink should be similar to those in the 


ground sppertaining to (the house bearing) Municipal Committee’s No. 
255; the well should be dug desper by two cubits after water is found. 

2. The wall between the defendant’s dwelling house and the house bear- 
ing Municipal Committese’s No. 285, up to the Pir Ota shonld be built by 
the plaintif und tha defendant with stones and earth (to the height of) five 
feet from the bottom and the crevices thereof should be filled with 
chunam. Qut of the expenses relating thereto, plaintiff do suffer 1/3rd/ 
and defendant 2/2rds. This wall should be considered as joint (proper 
of the parties, | 

3. Neither over the yardin suit nor over the room in suit newly-built 
by the defendant, nor over the ground underneath it, nor over the Pir’s 
Ota, plaintiff has any right or interest. Only the defendant is not to build 
a building over the Pir’s Ota, Í 


The plaintiff failed to carry out the additions within the 
time stipulated. But having carried them out at a later date, 
he applied, in 1914, to execute the decree, as regards its items 
r and 2. The defendant No. 1 contested that the plaintiff 
having failed to act up to the decree within the time specified, 
he (defendant No. r) was freed from its provisions. 

The lower Courts held that time was not of the essence of 
the contract and ordered execution to proceed. 
` Defendant No. 1 appealed to the High Court. 


m aened 


P. V. Kane, for the appellant.—The compromise decree, in 
so far as it goes beyond the matters in dispute in the suit, 
cannot be executed: Jasimuddin Biswas v. Bhuban Jelani GY. 
It is true that the High Courts of Madras and Allahabad have 
decided to the contrary. Further, the decree provides that 

| the respondent is to construct a well and drain before the end 

of June, 1912, fifteen months after the date of the decree. He 
commenced the well only in June rgzr2 and finished it later, 
He applied for execution in 1914. The Court cannot extend the 
time fixed in the decree, because a consent decree can be 
varied only by consent: Lachiram v. Jana Yesu (2). 


P. B. Shingne, for respondent No. 1.—-The consent decree is 
on the same footing as a contract. Time was not of the essence 
of the contract: vide s. 55 of the Indian Contract Act, If the 
appellant had.thought that time was of the essence, he would 








(2) (1907) I, L. B. 34 Cal, 456, (2) (2914) 16 Bom, L, B, 668, 
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have called upon my client to finish the well in time. There 
was nothing to prevent him from applying to the Court for 
execution of the consent decree. 


P. V. Kane, in reply.—The contract being merged in the 
decree, the rules applicable to contracts have no application 
here. There are circumstances here that indicate that time was 
ofthe essence. 


BEAMAN J.—The plaintiff sued the defendant and a consent 
decree was taken in March rgrr. One of the terms of the 
consent decree was the exchange of the plaintiff’s house for 
one of the defendants’ houses after the plaintiff had constructed 
on his premises a well and a sink. These additions were to 
be made and the exchange effected by the end of June 1912. 
We are informed in argument that the work was commenced 
some time before the end of June, but we have no materials 
upon which to conclude when it was finished. It is, however, 
common ground that these additions were not made within the 
stipulated time. Two years later, in 1914, the plaintiff applied 
for execution. The defendant resisted, so far as this term of 
the contract was concerned, on the ground that time being of 
its essence, so much of the consent decree was voidable at his 
option. The only question to be considered was whether time 
was or was not of the essence of this term in the consent 
decree. Both the lower Courts came tothe conclusion that 
it was not, 

Speaking here for myself, I have not much admiration for 
the equity rule that in buying or selling or otherwise trans- 


ferring real estate a man must never be allowed to mean what. 


he says. That if he says the bargain is to be concluded within 
six months, he must not be taken to mean six months, but any 
reasonable time which, according to the view of the Courts, 
may extend to six or sixty years. The rule is, however, vener- 
able and has the sanction of such high authority that it is 
useless now to criticise it, and, we think, that this is a case in 
which we can fairly hold that at the time the consent decree 
was made, the ‘defendant did not regard it as of vital import- 


ance that the additions which were to be made to the plaint- 


iff’s house before the exchange could be effected, should be 
completed before the 30th of June 1912. He has endeavoured 
to show that he intended time to be of the essence of the 
contract by asserting that he had entered into another bargain 
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as, in my view, the authorities set forth in the report justify A. ©. d. 
rather the conclusion that the document then before the Court 4916 
was a special power of attorney. The authorities referred to are we | 
extracts from recognised text-books bearing upon this question. Varpag1 
In Parsons on Contracts, the special agent is defined as one Ue 
authorised “to do one or two particular things,’ while a CTANDBAPPA 
general agent is one authorised “ to transact all his principal’s Batchelor 
business or his business of a particular kind ;” and in Story’s sede 
work on Agency, though the learned author employs a slightly 
different phraseology, it seems to me that the substantial 
ean is identically the same. In Lord Halsbury’s Laws 


of\England, Vol. I, p. 152, the distinction is expressed as 
follows : 


‘s A special agent is one who has authority to act for some special occasion ai 
or purpose which is not within the ordinary course of his business or 
profession. A generalagent is one who has authority arising out of, and 
in the ordinary course of, his business or profession, to do some act or 
acts on behalf of his principal in relation thereto; or one who is authorised 
to acton behalf of the principal generally in transactions of a particular 
kind, or incidental to a particular business,” 

In Leake what I regard as the same distinction is expressed 
in these terms: ; 

« Agents are distinguished in respect of authority as general and 
particular or special agents. The former expression includes brokers, 
factors, partners and all persons employed in a business or filling a position 
of a generally recognised character, the extent of authority being apparent 
from the nature of the employment or posilion; the latter denotes an 
agent appointed for a particular occasion or purpose, limited by the 
appointment.” 

The point is, I think, not one susceptible of much elaboration, 
and I must content myself with saying that the recognised 
text-book writers seem to me to concur entirely as to the line 
of distinction between a general anda special agency, and 
in my view, the distinction drawn by all of them leads to the 
conclusion that the particular document now before us is a 
special and not a general power. It seems to me perfectly 
immaterial that it authorises the doing, not of one act, but of 
several acts, for the distinction is not between one act and 
several acts, but between an agency for a particular piece of 
business and an agency for all business or all business of a 
certain class. Here the agent is authorised to attend only toa 
ticular business arising on a special occasion, and is not 
ised to transact all his principal’s business or even all his 
fa legal character, This conclusion seems to me to ; 
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A. C.de receive support from this Court’s decision in Charles Palmer v. 
1916 Sorabji Jamshedji ©, where the original power of attorney 
ww conferred only authority to do-all acts necessary for securing 
“Vanpast the execution of a particular decree, This Court decided that 
Us such a power was insufficient, and that the power required by 
 OHANDRAPLA Ja w. was a general f l 
power o attorney in the form prescribed at . 
Batchelor p. 186 of the then High Court Circulars. Now the form’ 


Ag. ©. J prescribed in that form was a form authorising the agent to 
. appear, sue or answer, and to receive all process, in any suit, 
appeal, or other judicial proceeding whatsoever in any Court, 
On these grounds I am of opinion that the learned District,” 
Judge was right in holding that the instrument now in suit. 
was a special power of attorney, and his decree must, thete- 
fore, be confirmed, this appeal being dismissed with costs: 
SHAH J.—I agree, 
L Decree confirmed. 
, \ 
ORIGINAL CIVIL, 
Before Mr, Justice Kajiji. 
wie GANGADAS MULJI - 3 


August 31 í U, 


HAJI ALI MAHOMED JALAL SAJI.* 


Lund Acqusition, Act (I of 1894), Secs, 18, 33 (2)--Compulsoryacqui:ttzon—_ 


.Compensation—Special Collector—Appoitionment—Puyment to some 


claimants —Ieefer ence by Collector at the instance of other claimants— 


Tribunal of Appeal, jurisdiction of, to hear refer ence— Award of" iona] 
amount to cluimant~Refunl by the claimants wha nnot be 
ordered by Pribunal—S ust for refund—C ovement 
Trust Act (Bom. Act LV af 1898) See. 48 (a Q 

: TA 
‘The plaintiff was the lessor of a piece o G Sy acquired 
by the City of Bombay Improvement T = © Smpensation 
a proceedings befor the Special Collector, the a D no part; and 
l the amount of compensation was amicta = between the 
Improvement Tiusf and the lessees at Rs, ae amount was 
apportioned as follows: Rs. 51033 to the lesse, 24 to the lessor; 
Rs. 30,000 to the mortgagee of the lessor and to the Municipal 
Commissioner. ‘lhe lessees andthe mortgage ved their amounts 


from the Collector; but the’ plaintiff being dissatisfied with the 
apportionment made to bim, moved the Collector to make an apporti- 
ment reference, under s, 18 of the Land. Acquisition Act, 


#0, O, J. Suit No. 138 of 1916, (17 (1886) P, J, 63, 





f 
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Tribunal of Appeal. The result of the reference was that the plaintif? 

was declared entitled to receive a sum of Ks 260-16 out of the 

moneys received by the lessees ; but the Tribunal heid tbat it had no 
jurisdiction to make an order asking the lessees to refund the amount 
to the plaintiff. To recover that amount the plaintiff filed the present 
suit. It was ‘objected 1) that the plaintiff was estopped by his 
conduct from questioning the payments of compensation moneys; (2) 
that the Special Collector had no jurisdiction to make the reference 
under s. 18, as payment had already been made and no amount could 
be deposited with the Tribunal under s. 31 (2) ; and (3) that the present 
suit was not maintainable as the plaintiff had not appealed from the 
order of the Tribunal of Appeal as provided in s. 48 (11) of the City of 

‘\ Bombay Improvement Trust Act, 1898 : 

x Held, (1)that the plaintiff, by not adducing any evidence before the 
‘Collector and by his mortgagee accepting the sum of Rs. 30,coc, had 
not accepted the award either expressly or by implication; 

(2) that deposit of the amount in Court was not a condition 
precedent to the making of the reference by the Collector under s. 18; 
and that the Tribunal of Appeal had jurisdiction to entertain the 
reference; . 

(3) that the suit was not premature altbough the. plaintiff did not 
avail himself of the right of appeal given to him by s. 48 (21) of the 
City of Bombay Improvement Trust Act, 1898 ; 

(4) that the Court had inherent jurisdiction to entertain the suit, 


SUIT to recover a sum of money. 


0, C. J. 
1916 
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De 
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Gangadas ( plaintiff ) was the owner of a large plot of land - 


on the De Lisle Road in the City of Bombay. He had leased 
the land, on the 1ath January 1903, to Ahmed Moosa and 
Mahomed, for ninety-nine years at an annual rental of 
Ks, 2073-12-0. The lessees sold their rights under the lease 
to Haji Ali Mahomed (defendant No. 1), who mortgaged his 
interest to Kuppa, Dulla & Co. (defendant No. 2). Rustomji 
P. Mehta was a sub-mortgagee of defendant No. 2. 

The plaintiff had mortgaged his rights in the land to Naro- 
ttam Anandji. 

In 1914, the Trustees for the Improvement of the City of 
Bombay acquired a considerable portion of the land. 

The proceedings before the Special Collector resulted in the 
award of Rs.. 85,000 as compensation, on the 7th November 
1914. The amount was apportioned as follows: Rs. 43,116 to 
defendant No. 2; Rs. 7967to R. P Mehta; Rs. 30,000 to 
Narotam ; Rs, 2,804 to plaintiff; and Rs. 1,113 to the Munici- 
pal Commissioner. The plaintiff's interest was thus valued at 
Rs, 32,804. The plaintiff took no part in these proceedings : but 
‘he received a copy of the award on the 9th, On the r1th, he 
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wrote to the Collector stating that he did not accept the award 
and that he was desirous that the question of compensation 
should be referred to the Tribunal of Appeal. The grounds of 
objection were specified on the 21st idem. 


In the meanwhile, on the 11th November, the Collector paid 
the compensation moneys to all except the plaintiff. 

The Collector made the reference‘to the Tribunal of Appeal 
under s. 18 of the Land Acquisition Act, at the plaintiff’s 
instance, The objections advanced by him being only to the 
apportionment, the reférence was treated as an apportionment — 
reference. ; 

The Tribunal decided the reference-on the 28th April 1915, 
awarding Rs. 35,764-10-0 to the plaintiff ; but declined “to fake 
any order for refund of any part of the compensation paid to ” 
defendant No. 2. . 

On the gth February 1916, the plaintiff filed the present suit 
to recover the sum of Rs. 2,960-10~o from the defendants. 

The defendants contended inter alia that the plaintiff by 
allowing payments under the award had accepted the award 
and was estopped from questioning the payments; that the 
reference was ultra vires of the Special Collector as the plaintiff 
had accepted the award ; and that the plaintiff having failed to 
appeal from the decision of the Tribunal was not entitled to 
bring the suit. 


Wadia (with him Campbell), raised the following issues :-— 
(1) Whether this suit is maintainable ? ° 
(2) Whether the plaintiff is not now estopped from questioning the 
payment of the compensation monies by the Special Collector to the parties 
interested P 
(3) Whether the Special Collector had any power to-make the reference, 
and whether the Tribunal of Appeal had any jurisdiction to entertain 
the same ? 
(4) Whether the plaintiff is at law entitled to the Rs. 2960-10-0? 
(5) Whether the plaintiff is entitled to the interest claimed on the 
sald sum ? 
(6) The general issue. 
Weldon raised the following issue :— : 
(7) Whether this Court has any jurisdiction to entertain issue No. 3? 


Weldon, (with him Strangman), for the plaintiff.—The 
defendant’s objections as raised here in issue No. 3 have 
already been raised and urged by him before the Tribunal of 
Appeal. As those objections failed there, they cannot be urged 
here, The Tribunal of Appeal is a competent Court, where the 
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Legislature has. provided the machinery of a competent Court 0. ©. J, 
for the disposal of a matter it cannot be re-urged in another 4946 
Court when the competent Court has dealt with it: Rajah LW 
Nilmoni Singh v. Ram Bandhoo Roy %). -- GanGanas 
The plaintiff took no part in the proceedings before the a: 
Collector. He was not bound to do so. The Collector in ree 
sach proceedings merely acts as the Agent of Government. — 
He merely makes an “ offer.” The plaintiff was not bound to. 
accept that offer: Ezra v. The Secretary of State (2), 
It is true that the Tribunal of Appeal refused an order for a 
efund of the compensation money overpaid to the defendant 
the authority of a Calcutta case: Godbindaranee Dasee v. 
a Ranee Dasee (3) The plaintiff did not appeal nor did 
pendant. This may cut both ways but it was for the 
t to appeal. The plaintiff considered that the Cal- 
ion was good, and so brought this suit. That case 
rity for a civil suit being brought: see the passage 
of the judgment. There is a Bombay case that. 
t a suit lies against the Collector: Nilkanth ve 
f Thana (4). 
e defendant is bound to refund the compensation monies 
overpaid : see the Indian Contract Act, s. 72. 


Campbell (with him B. J. Wadia), for defendant.—The case 
raises in a neat form three main points :—(1) The jurisdiction 
of the Special Collector to refer under s. 18 of the Land 
Acquisition Act when payments out have been made by him to 
the parties interested; (2) the jurisdiction of the same officer 
to make an apportionment reference when no monies are 
available for deposit, and the jurisdiction of the Tribunal of 
Appeal to entertain such areference; and (3) the effect ona 
party of not appealing against the order of the Tribunal. 

The issue raised by plaintiff is meant to avoid a decision 

by this Court of these points, This Court will not entertain 
such anissue. We submit the Collector had no jurisdiction 
to refer the matter to the Tribunal of Appeal. Section r2 of 
the Land Acquisition Act provides for an immediate notice, 
and the reason for this is that the acquisition should be 
completed as speedily as possible: Jn ve Land Acquisition 
Act (5). The plaintiff knew from the Collector’ s notice 


ae A 















pat a mir e fh hep es 


“(1) (2881) Li B.8 I. A. 90. (4) (1897) I. L. R. 22 Bom, 800, 
(2) (1902) I. L. R. 30 Cal. 36, 76. (5) (1905) I. L, R, 80 Bom, 275, 283, 
(3) (1908) I, L, R. 35 Cal, 1104, 
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+ 


THE BOMBAY LAW REPORTER. [Voi. XVIII. 


which he received on the gth November, that payment out 
would be made. The plaintiff was under a duty to inform the 
Collector that he did not accept the award before payment 
out was made. see s. 115, Indian Evidence Act. The plaintiff 
gave notice too late. The defendant accepted the Collector’s 
apportionment. Therefore the award was binding as between 
the Collector and the defendant: Raja Nilmoni Singh Deo 
Bahadur v. Ram Bandhu Rei). Why should it now be re- 
opened ? 2 

‘Under s. 18 of the Act the language is “ not accepted the 
award”. We submit the plaintiff’s attorneys’ letter of th 
rith November is not a “requisition” for, a reference. 
anguage in that letter is almost identical to that in 
Kothare’s case, where it was held that there was n 
sition. The ‘ Collector’, as used in the section, mu 
Collector seized of the dispute and “ determinatj 
mean there was something to determine. Here t 













“Payable” in the saction shows that the amount 
and “ apportionment” must mean that there is som 
amount to be apportioned. The use of the terms 
tendered” in s. 19 of the Act clearly shows that the section 
cannot apply when the compensation monies have been paid 
away. 

Section 29 of the Act uses the word “ agree” a we say 
the plaintiff had agreed until he changed his mind. The 
Collector’s letter shows this to be the case. His mortgagee 
accepted the amount awarded. 

In s. 30 the term “ payable” is again to be found and this 
must refer to monies unpaid. | 

If the Collector had no jurisdiction to refer then the Tribunal 
of Appeal had no jurisdiction at all to entertain the reference. 
The case cited for the plaintiff presupposes a Court having 
jurisdiction, 

Section 32 clearly assumes a deposit, If there is nothing to 
deposit then there is nothing for the order of the Tribunal to 
operate upon. Deposit must be a condition precedent. 

As to the Calcutta case relied on by the Tribunal it was 
referred to on the appellate side in an unreported case 
(Anandrao Bhau v. Ganpati Bhaul2)) and was not followed. 





(1) (2881) I. L. R. 7 Cal. 388, P. C. 
(2) (1913) Unreported, F. A. No, 16 of 1918, decided on 25th June 1918. 
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We submit that case isnot good law and that the plaintiff 
should have appealed as he could have done to the High 
Court. It was not for the defendant to appeal. Accepting 
the other-side’s arguments-the plaintiff had the machinery of 
a-competent Court-to resort to, and he has not thought fit to 
exhaust‘his remedies. The case of Nusserwanjee Pestonjee v. 
Meer: Mynoodeen Khan (+) is against the plaintiff on this point: 
We submit, therefore, ‘this suit does not lie ;:Bombay Improve- 


ment Trusts Act, s. 48 (11). 


, As tos. 72-of the Indian Contract Act that section has no 
o ‘plication here. 


y . A : = 
Bo aldon, in reply. -We submit there is no estoppel. Plaintiff 


œ” ound to accept the tender. 
oe . Msrisdiction, we submit our letters to the Collector 
5 Y ae jy™quisition was made in fact. We clearly say in 

ays och 
sole”. = ‘do not accept the award and require a reference. 


 $Sposit of monies this is not a condition precedent, 


sere was no need to appeal as we got an increased portion. 


Cur. adv. vult. 


Kajiji J.—{n this case there is no dispute asto facts as 


they are all practically admitted, The plaintiff was the owner 
ofa large piece of land situate at De Lisle Road. By an 
indenture of lease, dated 12th January 1903, the plaintiff had 
leased the said piece of land to one Ahmed Moosa and 
Mahomed Ibrahim, their heirs, executors, administrators and 
assigns for ninety-nine years upon certain terms and condi- 
tions. In the year 1914, the Trustees for Improvement of the 
City of Bombay acquired a portion of the said piece of land 
under the powers conferred on them by the City of Bombay 
Improvement Trust Act (IV of 1898). Atthe time of the 
acquisition the lessee’s interest in the land had become vested 
in the first ‘defendant, Haji Ali Mahomed Jalal Saji, who had 
mortgaged his interests to the second defendant, Kuppa, Dolla 
& Co, who in turn had created a sub-mortgage of their 
interests in favour of one Rustomji P. Mehta. The question of 
compensation was amicably settled between the Improvement 


. Trust and the first defendant, Haji Ali Mahomed Jalal Saji, for 


Rs, 85000. The plaintiff, it appears, took no part in the 
enquiry before the Special Collector. The Special Collector 
made an award under s. 11 of the Land Acquisition Act on the 
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0. C.J, 7th November 1914 by which he awarded Rs, 85000 as 
1916 compensation to be paid for the land acquired and apportioned 
=~ such compensation as under :— 

GANGADAS ‘Too, 


Has 4 aye 1.: Kuppa, Dolla & Co., the second defendants, in part payment of their 


Manaus mortgage claim against the first defendant, Haji Ali Mahomed Jalal 
ios Sajl.... Rs. 43116-0-~0, ` 
* Kajiji J. 2, Rustomji P. Mehta in fall satisfaction of his claim as equitable 
i sub-mortgagee of Kuppa, Dolla & Co...... Rs. 7967-0-0. 
3. Gangadas Mulji, the plaintiff. . Rs, 2804-0-0. 
4. Narottam Anandji, the mortgagee of the plaintiff's interest, in f 
satisfaction of his equitable claim.,.....Rs, 30000-0-0, 
5. The Municipal Commissioner, Bombay... Rs. 1118-0-0 


The Special Collector, under s. 12(2) of the ; te Acqui- 








sition Act, gave notice of his award on 7th Novem) 1914 to 
the parties concerned but this notice was recef’S:d by the 
plaintiff on 9th November 1914. The Special Ciflector, by 
his notice above referred to, had also intimated tø the parties 
in these terms that : 

“ Possession of the land in question will be taken by the office Surveyor 
on 11th insti, at 8 A. M. Onthesame day at 1 P. M. you should call at 
the Office to receive payment of the compensation payable to you as above, 
JE youdo not attend to receive payment on the day fixed the amount wil > 
carry no interest with it.” 

It must be remembered that the Collector is entitled, under 
s. 18 of the Land Acquisition Act, to take possession of the 
land after he has made an award unders, rof the Act. 
Subsequent to the date fixed for payment of the compensation 
and after payment was made to Kuppa, Dolla & Co. and R. P. 
Mehta, on rith Noveniber 1914, the plaintiff being dissatisfied 
with the award applied by his solicitors’ letter, dated rtrth 
November 1914, to the Special Collector for a reference to the 
Tribunal of Appeal. This letter was received by the Special 
Collector, on rath November 1914. This letter as well as 
another, dated 21st November 1914, set forth the grounds of 
objections tothe award. From this and subsequent corres- 
pondence it appears that the plaintiff did not.dispute the total 
amount of compensation awarded but the apportionment as 
made by the Special Collector as between plaintiff, whose 
ground rent has been capitalized at 16 2/3 years’ purchase, 
and the lessee. A reference was accordingly made by the 
Special Collector under s. 18 of the Land Acquisition Act and 
the same was treated as an apportionment reference. The 
reference was heard thereafter by the Tribunal of Appeal whe 


VOL. XVII] THE BOMBAY LAW REPORTER. | 833 


varied the award of the Special Collector, the net result of O. C. J. 
such variation being that the plaintiff was declaredto be 4916 
entitled to a sum of Rs. 2960-10-0 out of the moneys received ~~ 
by the second defendant, Kuppa, Dolla & Co, The Tribunal of Ganeapas 


Appeal, however, held, on 28th April 1915, relying on the ‘4 v. 
authority of Gobindaranee Dasee v. Brinda Ranee Dasee()s ee 


that it had no jurisdiction to make an order for refund of the hate 
.“; compensation moneys paid to the second defendant, Kuppa, “@j#t¥ 
Dolla & Co. Hence the present suit. The defendant contests 
the plaintiffs claim on the following grounds: First, that the 
intiff is estopped from questioning the payments of compensa- 
tio moneys by the Special Collector to the parties interested 
by his conduct. Second, that the Special Collector had no juris- 
diction to make the reference under s. 18 of the Land 
Acquisition Act, (a) after payment has been made ofall the 
compensation moneys in accordance with his award before any ` 
objection had been raised to the award, and (#) when there 
were no moneys which could be deposited with the Tribunal 
of Appeal as required by s. 3r (2) of the Land Acquisition Act. 
Third, that the Tribunal of Appeal had no iurisdiction to enter- 
tain the reference, and, lastly, that the present suit is not main- 
tainable as the plaintiff has not appealed from the order of the 
Tribunal of Appeal, dated 28th April 1915, as provided in 
s. 48 (11) of Act IV of 1898, Counsel for the plaintiff contends 
that as all these questions were raised before, heard and finally 
decided by the ‘Tribunal of Appeal, a Court of exclusive juris- 
diction, this Court is not competent to try the same questions 
under s. 11 of the Code of Civil Procedure. I do not consider 
this course a satisfactory way of dealing with the questions 
raised in this suit by disposing of them in such a summary 
way. I, therefore, propose to deal with the points raised by 
the defendant’s counsel. The first point to consider is, 1s the 
plaintiff estopped from questioning the payment out of the 
sums awarded by his omission to take objection to the award 
and the sums thereby apportioned and the payment thereof 
within time permitted and further has the plaintiff by his 
conduct induced the belief that he assented to such payment 
and had accepted the award? It is true that the plaintiff is 
a person interested in the award and that the Collector, in his 
letter, dated 25th January 191s, states that long before he 
made his award he had informed the plaintiff that he was 
going to award to him 16 2/3 years’ purchase of his annual 
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rent but he never adduced any evidence to induce the Collector 
to take any other view, It has been further argued by the 
counsel for the defendant that as the plaintiff has accepted the 
Collector’s tender because his mortgagee has accepted a sum 
of Rs. 30,000 ‘in full satisfaction of his claim out of the sum of 
Rs, 32,804 being the total amount of the plaintiffs interest in’ 
the land acquired and, therefore, should be taken to have 
accepted the Collector’s award. Now it is settled law that 
the Collector’s award is only a tender which is only binding , 
on the acquiring party ( Ezra v. Secretary of State for IndiaQ))-° 
and that the claimants are not bound to accept it, Further, it 
is clear that the claimants are not bound to appear at the 
enquiry before the Collector( sees, 12 (1) of the Land Acqui- 
sition Act) and to my mind it is also equally clear that the 
plaintiff’s mortgagee has a distinct and separate interest in the 
land and that he could have never, in any event, got any- 
thing more than he did, and it is further distinctly to the 
advantage of the plaintiff that his mortgagee should accept the 
amount, for by his doing so he saves payment of further 
interest; therefore, it follows that the plaintiff by not adducing 
any evidence before the Collector and by his mortgagee 
accepting the sum of Rs, 30,000 has not certainly by 
implication accepted the award and he cannot be taken 
to have expressly. accepted the award as after getting 
notice of the award on the gth November 1944 he by 
his solicitors’ letter of the rrth November 1914 inti- 
mates to the Collector that he does not acceptit. It has 
been further argued by the defendants’ counsel that as the 
plaintiff had notice that the Collector would pay the amount 
payable to the parties he ought to have taken steps to stop 
the payment within tne time fixed by the Collector. In this 
connection it must be borne in mind that no time is fixed 
under the provisions of the Land Acquisition Act within 
which the moneys can be paid, but I am of opinion that it is 
incumbent on the Collector, unless the parties expressly 
consent to the payment cut, to give a reasonable notice to the 
parties, bearing in mind the provision of s. 18 (2a) of the Land 
Acquisition Act, and in the present case two days’ notice 
cannot be considered a reasonable notice at all, forthe Legis- 
lature has prescribed time within which a party aggrieved 
can refuse to accept the award and ask for a reference and in 
K ~ O (330905) I L, R, 82 Cal, 605. l aa 
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the present case he actually did so within two days after 0.0. J, 


receipt of notice. The next point taken by the defendant’s 
counsel was that there: was no proper requisition to the 
Collector for a reference as contemplated by s. 18 of the Land 
Acquisition Act and in support of this great reliance is placed 
on the observations in the judgment of Chandavarkar J. in 
Inre Land Acquisition Act@), Therefore, it is necessary to 


“consider what s. 18 of the Land Acquisition Act provides. It 


provides that any person interested who has not accepted the 
award should, within the period of limitation prescribed in the 
proviso to the section, make a written application to the 
Collector requiring him to refer the matter for the.deter- 
mination of the Court whether his objection be inter alta.as in 
this case to the apportionment of the compensation among 
the persons interested and that such application shall 
state the grounds on which objection to the award is taken, 
It seems to me that it is common ground and in fact law 
requires it (see Nusserwanjee Pestonjee v. Meer Mynoodeen 
Khan(2)) that these terms must be complied with in order to 
create and raise the jurisdiction, for if they be not complied 
with the jurisdiction does not arise. Great stress was laid 
in argument by the counsel for the defendant that in the 
letters of the plaintiff’s solicitors, dated 11th and 2:st 
November 1914, there was no requisition to refer but merely 
a desire which is not sufficient. Jn the letter of the 
11th November 1914, Messrs. Little & Co. say to the Collect- 
or that their client “does not accept the award and he is 
desirous that the question of compensation should be referred 
by you for the determination of the Tribunal of Appeal and 
that grounds of such objection will be forwarded in due course,” 
Then in the letter of the 21st November 1914, Messrs. Little 
& Co. again state that “ their client does not accept the award 
and is desirous that the question of compensation should be 
referred for the determination of the Tribunal of Appeal and 
state some of the grounds of objection.” From the terms of 
these letters I am asked to hold that there was no formal 
requisition to.the Collector as contemplated by s. 18 of the 
Land Acquisition Act. I must confess I do not see any 
particular charm in the word “ require ”; it seems to-me what 
the Court has got to see is that the provisions of s. 18 of the 
Land Acquisition Act have been sufficiently complied with 
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O. 0. J. and I have no hesitation in holding that under the circum 
191g Stances ofthe case the conditions of s. 18 of the Act have 
=~ been sufficiently complied with and that also in a clear and , 

GanGapas intelligible way. The next point to be considered is that if 

m Be, the moneys are not with the Special Collector and, therefore, 
AJI ANI | ` ; 

Magowygp PE cannot deposit them in’ the Tribunal, can he make the 

reference? In other words, isthe deposit of moneys by the 

Collector a condition precedent to the reference? It is true 

that under s. 31 (2) of the Land Acquisition Act it is provided 

that the Collector shall deposit the amount of compensation in 
the Court but it seems to me inconceivable that the Legislature 

by this could have intended that deposit in Court should be a” 

condition precedent to areference unders. 18 of the Land 

Acquisition Act if the requirements of that section .‘are 

complied with and if any ofthe contingencies enumerated 

in s. 31 (2) arises. .Further, the provisoes to the very 
section contemplate payment in certain cases. I, therefore, 
hold that deposit of the amount in Court is not a condition 
precedent to the making of the reference by the Collector and, 
therefore, the Tribunal of, Appeal had jurisdiction to entertain 
the reference. Then, lastly, it is contended that before the 
plaintiff can maintain this suit he should have exhausted all 
his remedies including the right ofappeal under s. 48 (11) of 

Act IV of 1898. Itseemsto me that this cuts both ways. 

From the point of view of the plaintiff he got what he wanted 

from the Tribunal of Appeal. Therefore I do not see what fur- 

ther benefit he could have derived by preferring an appeal from 
the order of the Tribunal. And it seems to me that the defend- 
ant thinking that there was no mode by which the plaintiff 
could have derived the benefit of the order of the Tribunal in 
his favour also chose not to appeal and left the plaintiff to 
take such steps as he was advised. On this I hold that the 
suit is not premature because the plaintiff did not avail himself 
of the right of appeal given to him under s. 48 (11) of Act IV of 

1898. Then the question arises how is the plaintiff to receive 

the amount which he is declared to be entitled by the Tribu- 

nal of Appeal? It is clear that he cannot execute it by enforc- 

ing it as a decree of Small Causes Court as provided in S. 48 

(10) of Act 1V of 1898, It is not necessary for me to consider 

whether the decision in Godindaranee Dasee v. Brenda 

Ranee Dasee O) is good law or not. Mr. Campbell referred me 


Kajiji J. 








(1)(1908) E, L. R. 85 Cal, 1104. 
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to an unreported judgment of Batchelor and Shah JJ. (Anand 
rao Bhau Jaré v, Ganpati Bhau Jare!) )in which the decision’ 


in Gobindaranee’s case was not followed. It appears that « 


Anandrao Bhau's case is distinguishable from the case of Gobind- 
avanee’s case. That wasa reference under s. 30 of the Land Ac- 
quisition Act by the Assistant Collector who by mistake award- 
ed compensation according to the shares 19/20 to one Ananda 
and 1/20 to one Ganu while their actual shares were vice versa. 
The District Judge held that as it was a pure error and mistake 
on the part of the Collector he ordered a refund and held that 
e had power to adjudicate upon the reference and did not 
=- ré@fer the parties to a civil suit.. The present case is not a case 
of pure error and mistake, it is a case on a different basis of 
valuation, the Tribunal has allowed the plaintiff more than the 
` Collector, Mr, Campbell very fairly admitted that if law was not 
against the plaintiff, equities were entirely in his favour. I have 
already held that law, asit stands, is not against the plaintiff 
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and his remedy is by a suit in the civil Court and this Court | 


' has inherent powers to entertain such suit and has jurisdiction 
to try it. l 

The result isthat there will be a decree for plaintiff for 
Rs. 2960-10-0 with interest thereon at 6 per cent. per annum 
' from 29th April r915 till judgment. Costs and interest on 
judgment till payment. 7 
| Sut decreed. 


. Solicitors for plaintiff: Vacha & Co. 
Solicitors for defendant: Surveyor & Co. 





(6) (1913) Unreported, F. A. No, 16 of 1913, decided on 25th J une 1918, 


838 


1916 
Segman? + 
June 22, 


THE BOMBAY LAW REPORTER. | VOL, SVIU. 


PRIVY COUNCIL. 





On appeal from the ligh Court of Judicature at Caleutia.] 


Present * 


LORD ATKINSON, LORD PARKER OF WADDINGTON, 
SIR JOHN EDGE AND MR. AMEER ALI. 


MAHARAJA SRI RAM CHANDRA BHANJ DEO 
Ve 


THE SECRETARY OF STATE FOR INDIA.’ 

Permanent settlement—Kabulayat—Construction—Zemindar's undertaking 
with respect to Sardars and Paiks—Paiks doing private and publie duties, 
——Land on service tenure—Land held by Paik having no connection with 
the police—Zemindar’s right to resume such land—Chowkidari Chaka- 
ran Land—Zemindar’s right therein—Burden of proof thatthe lands in 
dispute are Chowkidari Chakaran lands—High Court practice—Second 
appeal—New issue in second appeal—Power to remand the case for trial 
ef such an issue, ' 


,Where, in January 2801, the Zemindar of Pergannah Nayabasan 
which was settled with him in that year, executed a Kabuleyai in favour 
of fhe Government under which he was bound to maintain and keep the 
same “Sardars and Paiks” who had all along existed in the Pergunnah, 
and to carry out whatever order might be passed by the Magistrate on 
the Paiks, held that the Sardars and Paiks referred to in the Kabulayat 
were Sardars and Paiks employed on police duty; that the document 
had no reference to Paiks who held Jahgirs within the Purgunnah 
on tenure services personal to the Zemindar himself and having 
no connection with the local police; and that the Zemindar was 
entitled to determine the employment of a Paik, who was in his personal 
gervice and held a jahgir on service tenure determinable when his 
employment ceased, and to recover possession of his jahgir. 

Chowkidari Chakaran lands are lands which at or before the perma- 
nent settlement had been appropriated or assigned for the maintenance 
of the police force and by reason of such appropriation excluded from 
the Zemindari assessment. The Zemindar is preeluded by Bengal 
Regulations 1 of 1793 and 13 of 1805 from utilising Chowhkidart Chakaran 

, lands for remunerating persons who are his personal servants anc 
performed no police duties, but the cnus of proving that the lands ix 
dispute are so appropriated or assigned is on the Government, 

Secretary of State for India v. Kirtibas Bhupati Harichandan Maha- 
patra(1), relied on. 

Bven if it be competent to the High Court in second appeal to remit 
a case for rehearing on an issue not raised in the pleading cr even 


* Renorted by J. M. Parikh, (1) (1914) L. R, 42 I, A. 30, 
Barrister-at-Law, London. 
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suggested in the Courts below, that ought only to be done in exceptional 
cases. for good cause shown and on payment of all costs thrown away. 


: APPEAL ‘from an order of the Calcutta High Court, dated 
the 27th April, roro, setting aside.’in second appeal a decree 
of the District Judge of Midnapur (which confirmed a decree of 
the Subordinate J udge of that place) and remanding the case 
for re-trial. 


The appellant is the Zemindar of Pergunnah Nayabasan, 
nd in his zemindari are certain lands held by persons on 
at is known as'service or chakaran tenure. A predecessor- 
‘in-title of the appellant executed a Aabulayai int1801 in accord- 
ance with, Reg. .1 of 1793, which contained the following 
“material clause: — 






`  T'shall maintain and keep on the same Sardars and Paiks who have all 


along existed in the said Purgunnah. I shall carry out whatever order may - 


, be passed by the Magistrate on the Paiks. I have no power to dismiss the 
Sardars and Paiks. I shall, year by year, filaa list ef the names of the 
individual Sardars and Paiks before the Magistrate and one such list before 


the Collector, I shall depute the Paiks to keep watch and take care of the 


„boundaries of the said Purgunnah and see that no theft and dacoity and 


any riot may take place any where. [shall carry out any order that may, 


be passed by Government, as best as 1 can. ‘Ishail constanly be engaged for 
the good of the Government, Ishall not neglect in any way to pay the 
. Government revenue and to’ comply with the several provisions, lf I do 
not pay the above Government revenue according to the. instalments or if 
I act contrary ‘to any order thatmay be passed at any time in respect of 
: the- Paiks as mentioned above, then the Members of the Board and of 
the Council. shall be competent:to eject me forthwith from the zemindari 
of the said Purgunnah and resume the zemindari of the said Puargunnah 
and guane the zemindaer! of the said Purgunnah to any body they like.” 


lt was the appellant’s case that there were and had been 
from time immemorial two classes of Paiks holding service lands 
within the zemindari. The first class consisted of Government 
Paiks called commonly Chowkidars, ‘Digars, and: Sirdars and 
the second class of private Paiks called commonly Dal Paiks, 
Dal Beharas and-Bhullakes. The appellant admitted that the 
provisions of the habulayat and also those of Reg. 20 of 1817, 
S, 21 applied tothe first class. and did not claim any power 
to dismiss, them but he contended that the second class were 
his private servants and that it rested with him to dismiss 
them at his pleasure. 


In 1898 the appellant dismissed onè Suba Naik whom he 
alleged to bea private Paik,and attempted to resume Suba Naik’s 
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P. C. Jahgirland. Suba Naik obtained an order from the Magistrate 
1916 the effect of which was to prevent his ejectment without suit. 
—~ He died and was succeeded in possession by his sons. The 

Mznanay appellant instituted this suit against the sons and the Secretary 

‘paren of State, claiming the land and a declaration of his right to 

ae. * dismiss the second class of Paiks without the interference or 

Sxoretary Control of Government. 

or Starz The sons pleaded that they were in fact private Paiks but 

~~ that they had done nothing for which they could be dismissed. 
The Secretary of State contended that all Paiks on the estate’ 
came within the term of the Aabulayat and that even if they 
were of two classes Suba, Naik came within the first class. 

It was found by the Subordinate Judge and on appeal by 
the District Judge that there was a class of private Paiks over 
whom the Zemindar has absolute control, andthat Suba Naik 
belonged to that class. They decreed the suit. 

The Secretary of State preferred a petition of second appeal 
to the High Court raising for the first time the contentions :— 

(1) That the material issue was whether the lands in suit 
were, at the settlement, dealt with as ordinary lands of the 
estate or as yahgir lands reserved for remunerating Paiks for 
services. 

(2) That the only quesions in the case were (a) whethez 
Suba Naik’s yahgir existed at the settlement and (4) what kind 
of duties Suba Naik had to perform at the settlement and 
that this issue and those questions had not been tried. 

The High Court (Brett and Sharfuddin JJ. ) remanded the 
case for rehearing on the question whether Suba Naik’s lands 
were included in those excepted from revenue because appro, 
priated for the maintenance of the police and whether, if so 
plaintiff could resume them or dismiss Suba Naik even if only 
employed in zemindari duties. Costs to abide the result. 

Hence this appeal. 


De Gruyiher K. C. and Raikes, tor the appellant. 
Sir E. Richards K. C. and Dunne, for the respondents. 





De Gruyther K. C. for the appellant,—The enquiry in the 
Courts below was confined to the questions (1) whether from 
the first there have been two classes of Paiks; and (2) whether 
this particular Paik was a policeman ora private servant. I _ 
have two findings of fact in my favour, and no second appeal 
lay: Code of Civil Procedure (Act XIV of 1882) s. 584 corres- 
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ponding tos. 100 of the Code of 1908. Attempts have been 
made from time to time to amplify the provisions of the Code, 
but have invariably failed: Mussummat Durga Choudhrain v. 
Jawahir Singh Choudhri(. 

The High Court’s judgment practically is that the lands in 
suit are Government lands, and that whether or not the Rajah 
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could dismiss Suba Naik, he could not put his own man on Siouieaey 


Government land. No such contention was even raised in the 
lower Courts, Assignment of particular lands by a zemindar 
is immaterial, there must be assignment by Government: 
Secretary of State for India v. Kirtibas Bhupaii Harichandan 
Mohapaira(?), 

If these are Chowkidari Chakran lands, as suggested by the 
High Court, it must be shown (1) that at the time of the 
settlement in 1801 they were Government land, and (2) that 
they were not assessed, 

But these questions not having been raised till the case 
came before the High Court, I submit that it is not necessary 
to go into them. 


Sir Erle Richards K. C, for the respondents.—The fourth 
issue covers the point: “Has the plaintiff any right to the 
land in suit? Is he entitled to possession?” J admit that 
the land was within the limit of plaintiff’s zemindari, but it 
was not assessed. Iam entitled to question the decision of 
the first appellate Court, as it placed a wrong construction on 
the kabulayat. 

Some Paiks do both: duties, public and private: /oyhishen 
Mookerjee v. Lhe Collector of Last Burdwan?) 

Cases of this class (where the service is public as well as 
private) depend on the question, what was the character of the 
land at the time of the decennial settlement. I admit that 
this question was raised for the first time in the grounds of 
appeal to the High Court. The first two Courts have applied 
a wrong test, viz., by whom was the land occupied? If the 
declaration as to title stands, the Government will be precluded 
from raising the question of its title again. I submit that the 
remand is a matter within the discretion of the High Court 
and that this Board will not interfere. 


Dunne, followed.—The High Court treated this as a matter 


of construction. They say that the question whether Suba - 


(1) (1890) L. R. 17 I. A. 122,127. (2) (2269) L, R. 10 L A. 16, 38, 45. 
(2) (1914) L. R, 42 I,A, 30; 17 Bom. L. R. 82. 
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P, C, Naik was performing public duties is not exhaustive, If we 
had had evidence on the new issue, we should not have asked 
1916 se l 
eo for a remand: we had to make an appeal ad misericordiam. 
Manara? [LORD PARKER,—Ifit had been merely that the High Court 
re RaM would have made you pay costs]. 
| “a The true test is whether Suba Naik was one of the class 
Srorerary whose duty it was to perform police duties; if so we could 


of STATE put him to work tomorrow. 


yr ee 


The judgment of their Lordships was delivered by 
f 


LORD PARKER OF ‘WADDINGTON.—This was an action i 
which the appellant, as plaintiff, sought to recover possession 
from the first and second defendants of a jaghir containing 
about 26 bighas of land situate within the territorial limits of 
the Pergunnah Nayabasan in the district of Midnapur, of which 
the appellant was the proprietor. The Secretary of State 
who alone has appeared as a respondent in this appeal, and is 
hereafter referred to asthe respondent, was added as a third 
defendant because the Government of India disputed the right 
which the appellant was asserting in the action. The appel 
lant’s case was that in 1898 one Suba Naek was in his personal 
Service and held the sakgiry on service tenure determinable 
when his employment ceased ; that he had duly determined the 
employment of Suba Naik and given him notice to quit his 
jahgir ; that Suba Naik had refused to deliver up possession of 
the jahgir, and had obtained from the Magistrate an order 
which precluded the appellant from obtaining possession thereof 
without civil suit ; that Suba Naik had since died, and that the 
first and second defendants wrongfully claimed to retain 
possession as his heirs. 


The Pergunnah Nayabasan was settled in 1801 with Rani 
Sumitra Bhanj (the appellant’s predecessor-in-title), who in 
January of that year executed a adulayat in favour of the 
Government. Under this Aabulayat the proprietor of the 
Pergunnah was bound to maintain and keep the same “ Sardars 
‘and Paiks’’ who had all along existed in the Pergunnah, and 
to carry out whatever order might be passed by the Magistrate 
onthe Paiks. He was also precluded from dismissing the 
Sardars or Paiks, and bound to depute the Paiks to watch and 
take care of the boundaries of the Pergunnah, and see that no 
theft or dacoity and no riot occurred anywhere. 
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The appellant has throughout contended that the Sardars P. C. 
and Paiks referred to in this kabulayat are Sardars and Paiks 1916 
employed on police duty, and that the document has no cw 
reference to Paiks who hold on tenure services personal cee 
to himself, and having no connection with the local police. Onion 
This contention has been upheld, and in their Lordships’ Y. 
apinion rightly upheld, by all the Courts below. On the Sxonzrary 
other hand, it has been throughout contended by the respond- OF Sram 
ent that the provisions of the Aadulayat preclude the appellant Zord `` 


not only from dismissing Paiks whose tenure services include ra ader of 
Nahe performance of police duties, but from resuming their ~-~ 


jahgir lands, even though he might provide for their remu- 
neration in some other way. The appellant having accepted 
this contention, their Lordships will assume, as was assumed 
in all the Courts below, that it is correct. 

On reference to the written statement of the respondent by 
way of defence to the action, it will be found that, so far as 
material for the purposes of the present appeal, he relied 
entirely on the provisions of the Aabulayat, In order to succeed, 
he had, therefore, to prove that Suba Naik held by service’ 
tenure involving the performance of police duties, Curiously 
enough, the first two defendants put in a statement, by way of 
defence, repudiating this, Their case was that they were in 
possession by hereditary right on a service tenure which did 
not involve the performance of any police duty, but that the 
appellant had no right to dismiss them if they were ready and 
willing, as*they in fact were, to perform their proper services. 
They subsequently applied for leave to withdraw this statement 
and substitute another, This application was refused, but 
they appear to have given evidence at the trial in support of 
the respondent’s case, 

The Subordinate Judge found first that there had always 
been two classes of Paiks within the Pergunnah : (1) Paiks who 
hold their yahgirs in consideration of the performance of police 
duties, and (2) Paiks whose tenure services were personal to 
the Zemindar. He also found that Suba Naik belonged to 
the latter class. On these findings of fact he held, and in 
their Lordships’ opinion rightly held, that the defence of the 
respondent failed, and gave judgment in favour of the 
appellant, 

The first and second defendants were content with this 
decision, but the respondent appealed to the District Judge, 
who came to the same conclusions both of fact and law as had 
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been come to by the Subordinate Judge, and dismissed the 
appeal with costs. 

The respondent thereupon presented an appeal to the High 
Court. By s. 584 of the Civil Procedure Code then in force the 
High Courtas second Court of Appeal was bound by the findings 
of fact of the District Judge. Intheir Lordships’ opinion the 


Srorerary High Court was not at liberty to disregard the finding that Suba 
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Naik belonged to the class of Paiks having no police duties, 
on the ground that the District Judge gave no reasons for 
coming to this finding. ‘The reasons of the District Judge are 
clear. He had considered the evidence and saw no reason for 
differing from the conclusions at which the Subordinate Judge 
had arrived. The High Court therefore could only allow the 
appeal on grounds of law, and as they agreed with the Court 
below on the construction of the kabulayat, it is not obvious 
what other questions of law arose, The respondent, however, 
urged upon the High Court that the Courts below had entirely 
misconceived the issue they had to try, This issue was, he 
contended, whether the lands comprised in the jaghir in ques- 


` tion were Chowkidari Chakran lands, that is, lands which at 


or before the settlement had been appropriated or assigned for 
the maintenance of the police force, and by reason of such 
appropriation excluded from the Zemindari assessment. It is 
in their Lordships’ opinion quite clear that no such issue was 
raised by the pleadings Had this been the issue raised by the 
pleadings the question whether Suba Naik wasa,Paik with 
police duties would have been of little importance if not quite 
immaterial. The appellant would be precluded by Regulations 
I of 1793, and XIII of 1805 from utilising Chowkidari Chakran 
lands for remunerating persons who were his personal servants 
and performed no police duties, but as appears from the case of 
Secretary of State for India v, Kirtibas Bhupati Harichandan 
Mahapatra (1), the onus of proving that the lands in question 
were so appropriated or assigned would lie on the respondent, 
The Aabulayat contains no reference whatever to any such lands, 

It was admitted before their Lordships that this contention 
was put forward for the first time before the High Court. Such 
admission could hardly be avoided. The real question upon the 
pleadings was whether the appellant could rightly terminate 
Suba Naik’s tenancy. The new issue suggested raises the 
question not whether Suba Naik’s tenancy could be determined 


—_—— -wm -e o e a 


(1)41914) L. R, 42 1, A, 30; 547 Bom, L. R, 82, 
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but whether it ought not to be determined and thejahgir P. O, 
utilised for maintaining some police officer appointed by the 1916 
Government. Nevertheless, the High Court held that this —_~ 
was the real issue, and, as it had not been tried, discharged MAHARAJ 
-he order ‘of the District Judge and remitted the action for Sm Raw 
rehearing. It not only did this, but it ordered all the costs y 
already incurred to abide the result of the rehearing. In other guoprrary 
words, if the appellant failed on a new case setup for the ov Sratz 
first time on the second appeal, he would have to pay whole ;™> 
costs of the issues on which he had succeeded in the two Parker of 
~ Courts below. adan R 
‘In their Lordships’ opinion, even if it be competent to the 
High Court to remit a case for rehearing on an issue ‘not 
raised in the pleadings or even suggested in the Courts below, 
this ought only to be done in exceptional cases for good cause 
shown and on payment of all costs thrown away. In the 
present case the respondent showed no ground whatever for 
the indulgence he claimed, He did not suggest that he had 
been in any way taken by surprise or had discovered fresh 
facts of which he was unaware when the case was before the 
lower Courts, The possibility of the lands in question being 
Chowkidari Chakran lands, which could not, according to the 
Regulations, be resumed, must have been present to the minds 
of his advisers when his statement by way of defence was 
filed. It had been suggested by the Magistrate whose order 
necessitated the action. The action of the respondent's 
advisers in not raising the point must have been deliberate. 
With knowledge of it, he elected to fight the action on the 
question whether Suba Naek could rightfully be dispossessed 
of his ahgir rather than on the question whether he ought not 
to be dispossessed and the jahkgir utilised for police purposes, 
The record contains little or no evidence pointing to there 
being any Chowkidari Chakran lands which could not be 
resumed. within the Pergunnah. On the contrary, the Xudo- 
kari in Persian, the genuineness of which was accepted by the 
District Judge, points the other way. The respondent does 
not suggest that he has any further evidence, 
Their Lordships are therefore .of opinion that this appeal 
should be allowed with costs here and below, and that the 
order of the District Judge should be restored, and they will 
humbly advise His Majesty accordingly. 
Solicitors for appellant: 7. L. Wilson & Co. 
Solicitor for respondent ; The Solicitor, India Office. 
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# 
[On appeal from the Court of the Judicial Commissioner, Oudh le 
Present: 


_ Lorp. -A'TKINSON, LORD PARKER oF WADDINGTON, SIR JOHN 
EDGE AND Mr, AMEER ALI. 


lass CHANDRIKA BAKHSH SINGH 
v. : 


June, 22 


RAJA INDAR BAKRAM SINGH, 


Suit for a declaration of title to immove ible property by a persen in possession 


—Iinding against defendants plea of adverse title—Decree decluring — , 


lille—Appeal by defendant who does not challenge the finding agere 
him-~His right to maintain appeal. 


In a suit for a declaration of title to immoveable property by a 
plaintiff in possession the Court of first instance found against the 
‘adverse title set up by the defendant and decreed the suit. The defend- 
ant then appealed but at the hearing of the appeal he did not dispute 
the correctness of the finding of the lower Court :— 

Held, that, as the defendant had failed to prove that he was, even 
remotely, concerned in the title to the property and in the right to the 
proprietary possession thereof, he had no titleto protect and no interest 
which could give him aright to contest the declaration of title which 
the plaintiff had obtained, and that the defendant’s appea! should be 
dismissed. 

APPEAL from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (Mav 25, 1911), reversing a 
judgment and decree of the Court of the Subordinate Judge of 
Barabanki (January 3, 1910). Pirthipal Singh died possessed of 
a certain:éalook. On the death of his son and son’s wife, the 
talook devolved for a Hindu widow’s estate on his widow 
Maharaj Rani, who purported by a deed of gift to transfer the 
talook to the appellant. Appellant was a reversioner, but 
there were two nearer reversioners, Mahabir Singh and Bechu 
Singh, who relinquished their rights in appellant’s favour. 
Possession was delivered to appellant who thereupon applied 
for mutation of names to the Revenue authorities, but the 
respondent opposed and set up a will of Pirthipal Singh by which 
the talook was devised to him after Maharaj Rani’s death. 
Thereupon, plaintiff brought this suit for a declaration of title, 
The respondent denied Maharaj Rani’s power of transfer, 
pleaded his own title under the will, and also set up a prior title 
in two other reversioners, The trial Court found all issues 
against the respondent and decreed the suit. The respondent 


* Reported by J, M Parikh, Barrister-at-Law, London, 
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appealed. At the hearing of the appeal respondent abandoned P. O. 
his plea of adverse title in himself and others but still contest- 1916 

ed the suit on the ground that the Rani had exceeded her cy 
powers of disposition and though plaintiff contended the CHANDRIKA 
respondent had no right to be heard in support of his appeal Baxusa 
this contention was overruled, the appeal allowed, and the suit, _ % 


ike Rasa Isp: 
dismissed. Hence this appeal. eas 


De Gruyther K. C, and G. C. O’German, for the appellant. = 
Dunne and Dube, for the respondent. 


A Gruyther K. C., for the appellant.—On his own admissions 

respondent had no title whatever to the estate, and this 
beihg so, whatever the merits might be, he had no locus stand: 
to maintain the appeal. He referred to Narindar Bahadur 
Singh v. Achal Kam) and Aaja Modhu Sudan Singh v. 
Rooke(?). 

Dunne, for the respondent, submitted that the plaintiff- 
appellant who was in possession, had no cause of action against 
respondent. In any case the eee appeal to the Board 
was superfluous. 

[Lorp ATKINSON, —Their ordinn will humbly advise 
His Majesty to allow this appeal and give reasons for the 
report in due course.] 


The reasons for their Lordships’ report were delivered by 


Sir JoHN EpGE.—This isan appeal from a decree, dated 
the asth May, 1911, of the Court of the Judicial Commissioner 
of Oudh, which revere a decree dated the 3rd January, 1910, 
of the Subordinate Judge of Barabanki and dismissed the suit 
with costs, 
= The facts necessary for the decision of this appeal may be 
briefly stated, -The dispute relates to the appellant’s title to 
an Oudh taluka, known as Mahgawan, which was an impartible 
estate, The parties are Hindus, subject to the law of the 
Mitakshara, On the 13th December, 1904, Babuain Maharaj 
Rani, who held Mahgawan for a Hindu widow’s interest, made, 
by a deed of gift, an absolute transfer of Mahgawan to the 
appellant, and he obtained possession. To that transfer 
Mahabir Singh and his younger brother, Bechu Singh, were 
consenting parties. At the time of the transfer Mahabir 
Singh was the heir to Mahgawan expectant on the death of 
Babuain Maharaj Rani, and the appellant ishis only son. 


(2)(1893) L, R. 20 I. A. 77. (2) (1897) L, R, 24 LA. 164, 
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P, ©. Upon the transfer to him the appellant applied to the 

g Revenue authorities for mutation of names in his favour. On 

yw the 9th January, 1905, the respondent, who was not a member 
Cusyprixa of the family which had held Mahgawaun, filed objections to 
a mutation of names being made in the appellant’s favour, 
Rasa Tap ay alleging that Babuain Maharaj Rani had no power to transfer 
Baxrau the estale, and claiming title to it in himself under an alleged 
are will of 1866 of Babu Pirthipal Singh, who had been the husband 
of Babuain Maharaj Rani. In consequence of the respondent’s 


Edge 
—— objections, the Revenue authorities on appeal rejected the 


appellant’s application for mutation of names, and the appel- .' 


lant, in order to clear his title and obtain mutation of names, 
was compelled to bring this suit, He brought this suit on the 
11th December, 1908, in the Court of the Subordinate Judge 
of Barabanki for a declaration of his title as proprietor of 
Mahgawan. 

To the suit the respondent, and Babuain Maharaj Rani, 
Mahabir Singb, and Bechu Singh were made defendants, By 
their written statements Babuain Maharaj Rani, Mahabir Singh, 
and Bechu Singh admitted the appellant’s title, and Mahabir 
Singh and Bechu Singh expressly alleged that it was with their 
consent that Babuain Maharaj Rani had executed the deed of 

- gift of the 13th December, 1904, and that they had on the gth 
November, 1908, executed deeds of relinquishment in favour of 
the appellant, who was in proprietary possession of the taluka. 

The respondent in his written statement denied the appel- 
lant’s title, did not admit that Babuain Maharaj Rani had 
executed the deed of gift of 1904; denied that she had any 
power to transfer the estate to the appellant; did not admit 
that the appellant was in proprietary possession; alleged that 
Mahabir Singh and Bechu Singh were not legitimate and 
that the nearest reversioners were persons whom he described 
as Girdhara Singh and Kalka Singh; and asserted title in 
himself through the alleged we of 1866 of Babu Pirthipal 
Singh. 

The Subordinate Judge of Baebes found that Babuain 
Maharaj Rani had executed the deed of gift of 1904 in favour 
of the appellant with the consent of Mahabir Singh and ‘Bechu 
Singh, who were, he found, legitimate ; that the taluka passed 
under that deed of gift to the appellant ; that the appellant 
was then and had been since the date of the deed of gift in 
proprietary possession of the taluka; that Girdhara Singh and 
Kalka Singh were fictitious persons ; and that Babu Pirthipal 
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Singh had not made the alleged will of 1866; and gave to the P, O, 
appellant a declaration that he was the absolute proprietor of 4916 
the properties detailed in Schedules A, B, and C to the plaint, we 
and would continue to be such proprietor after the death of CHANDRIKA 
Babuain Maharaj Rani. BAEHNH 
From that decree the respondent on the 31st March, 1910, 


Vv. 
eappealed to the Court of the Judicial Commissioner of Oudh, RAJA INDRA 


BAKRAM 
making the appellant and Babuain Maharaj Rani respondents -— 
to his appeal, In June 1910 Babuain Maharaj Rani died. On ae 


the 9th February, 19113, Mahabir Singh and Bechu Singh ~~ 
respectively filed petitions and affidavits in the appeal in the 
Court of the Judicial Commissioner, in which they asserted 
that the deed of gift of the 15th December, 1904, had been 
executed by Babuain Maharaj Rani by their advice and with 
their consent; that the deed was valid, and that Babu 
Chandrika Bakhsh Singh had been put in proprietary posses- 
sion of the taluka at the time of the execution of the deed, and 
they prayed to be added as respondents to the appeal. On the 
24th March, 1911, Mahabir Singh and Bechu Singh were by 
order of the Court of the Judicial Commissioner added as 
respondents to that appeal. 

When the appeal came on for hearing in the Court of the 
Judicial Commissioner, Raja Indar Bikram Singh, through his 
counsel, informed the Court that he did not contest the decision 
of the Subordinate Judge as to the alleged will of 1866, or as to 
the non-existence of the alleged reversioners Girdhara Singh and 
Kalka Singh, or as to the execution of the deed of gift of the 
13th December, 1904, and his counsel confined his contention 
in opposition to the decree of the Subordinate Judge to an 
argument that the deed of gift did not represent any genuine 
transaction, and that Babuain Maharaj Rani had remained in , 
possession, and had no power to confer any valid title upon 
Babu Chandrika Baksh Singh, 

The suit was not a suit for the ejectment of a defendant 
who was in possession, in which the plaintiff would have to 
prove a better title in himself to the possession of the property 
than the title of the defendant. On the contrary, it is a suit for 
a declaration of title by a plaintiff who was and is in possession. 
The Subordinate Judge had found that Raja Indar Bikram 
` Singh had no title, and when the correctness of that finding 
was not disputed in the Court of the Judicial Commissioner of 
Oudh, it should have been apparent to the Judge of that Court, 
who were hearing the appeal, that as Raja Indar Bikram Singh 


R 107 
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P. ©, had failed to prove that he was, even remotely, concerned in 


1916 


the title to Mahgawan and in the right to the proprietary 


~~ possession of that taluka, he had no title to protect and no 
Cranprika interest which could give him a right to contest the declaration 
BakuSH of title which Babu Chankrika Bakhsh Singh had obtained, and 
g that the appeal to that Court should be dismissed, Raja Indar 


RAJA INDRA 


Baxram Bikram Singh was a mere impertinent intervener in another 





Sir John 


person’s affair. The Judges who heard the appeal, however, 


Edge instead of dismissing it, went into a long and, under the 
~— circumstances, a purely academic discussion as to the powers of 
a Hindu widow to dispose of property, and finally allowed the 


appeal and dismissed the suit with costs. 


Their Lordships, at the conclusion of the argument, 
humbly advised His Majesty that this appeal should be allowed; 
that the decree of the Court of the Judicial Commissioner of 
Oudh should be set aside with costs; and the decree of the 


Subordinate Judge of Barabanki restored. 


The respondent was ordered to pay the costs of the appeal. 
. Appeal allowed. 


Solicitors for appellant: T. L, Wilson & Co, 


Solicitors for respondent : Barrow, Rogers & Nevill. 





[ On appeal from the High Court of Judicature at Allahabad, | 


Present : 


THE LORD CHANCELLOR (LORD BUCKMASTER), 


LORD ATKINSON AND SIR JOHN EDGE, 


ain ‘MUSAMMAT RADHA KUMVAR 


i 
June 26, THAKUR REOTI SINGH.” 


Person setting upan adverse claim to the mortgaged pr oper ty—Misjoinder of 
parties—Practice—Mortgage suit—Misjoinder of causes of action—Sudject 
matier of appeal, method of valuatton—Value of land morlgaged or value 
of mortyage—Appeal to Privy Council~Certificate of value by High 
Court not conclusive when proceeding upon a wrong principle~Code of 


Civil Procedure (V ef 1903), See, 110. 


In asuit ona mortgage for sale of the mortgaged property th» 
plaintiff impleaded not merely the person who claimed under tha 
mortgagor, but also the appellant who had set up adverse claims bo 


the mortgaged property :— 


aan nananana annman anasaini 
* Reported hy J. M, Parikh, Barrister-at-law, London, 
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Held, that the cause of action against the appellant, viz., 
right to obtain a declaration of title against his adverse claim, 
was quite distinct from the cause of action against the mortgagors 
and persons claimirg under them, viz., the enforcement of rights under 
the mortgage; and that such joinder of parties and causes of action was 
irregular and embarrasing. 

The-trial Court held thit the appellant though irregularly impleaded, 
was entitled to asmall portion of the land subject of the mortgage, 
The High Court on appeal roversed this finding and included such 
portion in the mortgage decree. Tho appellant applied for a certificate 
to appeal to the Privy Council, The plaintiff opposed on the ground 

' that the land in dispute was below Rs, 10,009 in value. The High Court, 
however, granted the certificate on the ground that the decree imposed 
upon the land a liability in respect of the whole of the amount of the 
mortgage which was more than Rs. 10,000. Inthe Privy Council the 
plaintiff-respondent took the objection that the appellant was not 
competent to maintain the appeal as of right, inasmuch as the value of 
the subject matter of the appeal was below Rs. 10,000 :-~— 

Held, that this objection must prevail ; that the subject matter of the 
dispute in appeal was simply the value of what.the appellant claimed, 
and that for the purpose of tho certificate the value of the mortgaze 
was immaterial. 

A certificate which, on the face of it, proceeds on a wrong principle 

. is not conclusive of the cerlificate-holder’s right to appeal, 


SOME diswas odd of Mauza Mubarakpur were mortgaged 
in 1884 by Musammat Mahtale Kunwar to respondent’s 
predecessor. In 1898, the same land was mortaged by one 
Hukum Singh to appellant. 

The respondent brought this suit for sale of the mortgaged 
property and impleaded appellant and certain others who laid 
claim adversely to the mortgagor to parts of the mortgaged 
property. The Subordinate Judge found that Hukum Singh 
was entitled to two diswas odd, and in consequence excluded 
this share from the mortgage-decree which he gave to the 
_ respondent. On appeal, the High Court reversed this finding 

and gave the respondent a mortgage decree for the whole. 

Qn appellant’s application fora certificate under s, 110 of 
the Code of Civil Procedure, 1908, the following order was 
passed by Richards C. J. and Banerji J. 

“This is an application for leave to: appeal to His Majesty in Council. 
The value of the subject matter of the suit in the Court below exceeds 
Rs. 10,000. This Court reversed the decision of the lower appellate (Sic) 
Court; and therefore if the value of the subject matter of the proposed 
appeal exceeds Rs. 10,000 the case is one which fulfils the requirements of 
s, 110 of the Code of Civil Procedure, Itis, however, urged that the 
value of the subject matter of the proposed appeal to His Majesty 
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P. ©. does not exceed Rs. 10,000, and this contention is based on the 
following facts, ‘The suit was one to recover Rs, 38,000 and odd by 

1916 enforcement of a mortgage. A part of the property comprised in the 
er mortgage was exempted from liability under the mortgage by the Court 
Musa maar below. An appeal was preferred to this Court, and it was held that the 
Bag whole of the mortzaged property was liable to sale in enforcement of the 
~ mortgage. Itis in respect of this part of the decree of this Court that the 


een applicant seeks to appeal to His Majesty in Council. It is alleged that the « 
Rrorr Value of the property, which by the proposed appeal is sought to be 
Srygyu exempted from liability under the mortgage and decree passed on it is 


a Rs, 2,000 odd, and this amount must be regarded as the value of the subject 
matter of the appeal to His Majesty. We do nof agree with this 
contention, The decree imposes on the property a liability for Ks. 38,000 
and odd. Thoreforg the value of thesubject matter of the appeal to His 
Majesty is a sum exceeding Rs 10,000 and the ease fulfils the requirements 
of s,110, we so certify.” 

In his case lodged at the Privy Council respondent took the 
objection “ that the appellant is not competent to maintain the 
present appeal as of right, inasmuch as the value of the subject. 
of the appeal is below Rs, 10,000.” 


Sir William Garth, for appellant. 
De Gruyther K. C. and Dube, for respondent. 


Sir W. Garth, for the appellant, submitted on the preliminary 
objection of the respondent that the subject matter in dispute 
was above Rs, 10,000, The High Court had so certified, notwith- 
standing respondent’s opposition. The suit was for Rs.38000 odd, 
There was no evidence of the value of the property disputed 
in the appeal, but that is not our fault; the High Court did not 
require any. They state the valuation which respondent put 
upon the property but they do not say that they adopt that 
valuation. Section 110 of the Code of Civil Procedure contem- 
plates that the High Court decision as to value shall be final. 
If it is not, we ought to have an opportunity of proving that 
the value of the land in dispute is over Rs. 10,000, 


De Gruyther K. C, for respondent.—The amount or value of 
the subject matter in dispute on appeal to the Privy Council 
mnst be Rs. 1c,000 or upwards: Code of Civil Procedure 
(Act V of 1908), s. 110. The High Court did not deny our 
allegation that the value of the land in dispute was Rs. 2,000 
only. Unless that were tacitly accepted it would have been 
unnecessary for them to discuss the proposition on which they 
base their order, It is most improbable that this small share 
would be worth 10,000 and it does not appear that appellant 
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even contended before the High Court that it was. The High 
Court have confused the value of the mortgage with the value 
of the land in dispute. There is no question of the appellant’s 
personal liability; it is only these two diswas which are in 
dispute, and they are not worth anything like Rs. 10,000. A 
certificate is not conclusive as to value when, on the face of it, 
. itis based on a wrong principle: Banarsi Parshad v. Kashi 
Krishna Narain), 


Sir W. Garth, in reply.—The High Court order leaves the 
question of the value of the two biswas open, Itis not our 

It; there is no evidence on this. We ought to be allowed, if 
thelcertificate is not acceptable, to adduce such evidence now. 


The judgment of their Lordships was delivered by 


LORD BUCKMASTER L. C.—It is always to be regretted when 
an appeal is disposed of on a preliminary point, and the parties 
are compelled, after having incurred considerable expense, to 
leave this Board without a determination of the real merits of 
their dispute. But in this case their Lordships feel that they 
have no choice in the matter, and that they are bound to advise 
His Majesty that the preliminary point raised must prevail. 

The facts of this case are these: In 1884 a mortgage was 
executed of certain property fora sum of 2,000 rupees, with 
interest at 12 per cent. On the 30th November, 1909, the 
persons who were entitled to the benefit of that mortgage took 
proceedings*in order to have it enforced. They claimed that 
the amount due upon the mortgage was 38,494 rupees, and 
they asked for an order for payment of that sum against the 
defendants, and a sale of the property. They made, as parties 
to that suit, not merely the people who claimed under the 
mortgagors, but also certaig people who had set up adverse 
claims to the mortgaged property, among whom the appellant 
was one. Their Lordships think that this joinder of these 
parties was irregular, and that it could only tend to confusion. 

What followed was this: The present appellant, who 
claimed through a person named Hukum Singh, said that 
she was entitled to four diswas of the property, That dispute 
was entirely independent of the mortgage transaction of 1884. 
Whatever the amount of that mortgage might be, in no 
circumstances could the appellantshave been’made responsible 
for it. Ifit had been held that+her claim was good the 

ee R. 281, A. 11; 3 Bom, L, R. 154, 
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mortgagor would have completely failed, so far as her share o 
the estate was concerned : if it had been held that her claim 
was bad she could have had no right whatever to redeem the 
mortgage. The cause, however, proceeded without any objection 
being taken, and, in the end, on the 8th June, 1909, a 
decree was made by the Subordinate Judge, in which he 
declared that the appellant was entitled to one-half of the 
four d¢swas which had been set up as her original claim. From 
that decree an appeal was taken to the High Court, and, onthe 
14th November, 1910, the High Court decided that the 
appellant had no title at all. The result was that as to one- 
half there were concurrent findings both of the Subordinate 
Judge and of the High Court that the appellant had no claim, 
and as to one-half there were differing judgments, The appel- 
lant accordingly sought to obtain leave to appeal to His 
Majesty in Council from the judgment of the High Court, and 


for that purpose it was essential that she should satisfy the 


condition of s. iro of the Civil Procedure Code of 1908, 
That section provides that an appeal can only be allowed in 
certain cases where the amount or value of the subject matter 
of the suit in the Court of First Instance was 10,000 rupees, 
or upwards, “and the amount or value of the subject matter 
in dispute on appeal to His Majesty in Council must be the 
same sum or upwards.” 

Upon the appellant’s application for a certificate that the 
value of the subject matter exceeded the 10,000 rupees there 
appears to have been argument before the High Court, anda 
certificate has been given in her favour, But it is objected 
that that certificate, on the face of it, proceeds upon a wrong 
principle, and that this Board ought not to regard it as 
conclusive of the appellant’s right to appeal. 

Their Lordships think that thé respondent’s contention in 
this respect is correct. The certificate is prefaced by an order 
in which the High Court state what the reasons were that led 
them to the conclusion that the subject matter was above the 
prescribed limit, and it is quite plain, on an examination of that 
order, that they were deciding as between two rival contentions, 
The one that was put forward on behalf of the respondent 
was that in point of fact the appeal related only to the value cf 
the two 4iswas while the appellant asserted that it related to 
the whole subject matter of the suit, which was 38,000 rupees. 
This latter argument was enforced by suggesting that if 
the appellant’s case failed the mortgage would operate over the 
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whole of the property, and there would be a right left in the P. C. 
mortgagee to sell and dispose of this piece ofthe estate for the 4946 
total value of the mortgage debt; that as the mortgage debt = vea 
affected equally every part of the property subject to the Musaumat 
2 RADHA 
original mortgage, it affected the whole of those two biswas, xoeap 
and the subject matter of the disputes therefore was 38,000 y. 
rupees. This contention prevailed before the High Court, and Twagur 
they state in terms that the decree which was the subject of REOTI 
appeal had imposed on the property a liability for 38,000 eae 
rupees, and that, in consequence, the value of the subject Lord 
tter of the appeal exceeded the necessary prescribed sum. sera Fh 
Their Lordships think that this was an entire mistake. "~ 
As between the respondent, who was seeking to enforce his 
mortgage, and the appellant the subject matter of the suit was 
‘not 38,000 rupees. The subject matter of the dispute was 
simply the value of the property which the appellant claimed, 
and it was quite immaterial for that purpose what the value of 
the mortgage might be. As has already been pointed out, the 
appellant could under no circumstances have been made respon- 
sible for the amount of the mortgage, nor could itsextent in any 
way whatever have in the least degree varied her rights, In truth 
the confusion has arisen because the cause of action against 
the appellant, that is to say, the right to obtain a declaration of 
title against her adverse claims, has been joined with another 
which was quite distinct, the enforcement of rights under a 
mortgage. , 
‘Their Lordships think that the subject matter of this 
appeal ‘is nothing but the two biswas to which the Subordinate 
Judge found that the appellant was entitled. 
Then Sir William Carth urges that, in these circumstances, 
as this question of the value has never been determined by the 
High Court, the matter ought to go down for the purpose of 
seeing whether those two biswas would support the value of 
10,000 rupees, and thus enable an appeal to be maintained. 
After considering all the arguments upon this point, their 
Lordships think that, out of consideration for the parties them- 
selves, no such direction ought to be given. Had it been 
possible, when the original certificate was applied for, to have 
established that the value of those two biswas exceeded the 
10,000 rupees—a perfectly simple and straightforward thing to 
do—all this difficulty as between the value of the estate and 
the value of the mortgage would at once have vanished, but it 
seems impossible to read the judgment of the High Court 







% 
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P. ©. without seeing that there were two contentions, and only two, 
1918 before them. Upon the one contention the appellant would 
—~ haye failed, and that was that the subject matter of the suit 


Musauxat related to the two diswas, and on the other contention she 
Pabst would have succeeded, and.that was that the subject matter of 
MVAR 


the suit was affected by the value of the mortgage debt. It 


Taaxur Was the latter contention which the High Court wrongly 
Reor adopted, 
dockins Their Lordships will therefore humbly advise His Majesty 
Lord, that this objection must succeed, and that this appeal should 
Buchmaster ye dimissed with costs, 
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Appeal dismissed. .’ 


Solicitor for appellant: Douglas Grant. 
Solicitors for respondent: Barrow, Rogers & Nevill. 





[On appeal from the High Court of Judicature at Madras}, 
Present : 
LorD SHAW, Lorp PaRMEER, AND MR. AMEER ALI. 


1916 JANAKI AMMAL 


a 


10. : 

dui NARAYANASAMI AIYER.* 

Hindu law—Widows estate~Position of reversionary heirs— Declaration of 
righi-—Reyersioner not entitled to such declaration while ihe, widow lives— 
Representative capacity of reversioner suing to prevent waste. 


A Hindu widow’s right with respect to the estate of her deceased 
husband is of the nature of aright of property; her position is that of 
owner; her powers in that character are, however, limited ; but so long 
as She is alive no one has any vested interest in the succession. While 
she is, if is futile to make a declaration who is the reversionary heir of 
her deceased husband which might be rendered valueless by the develop= 
ment of events, 

A reversionary heir although only having a contingent interest is 
recognised by the Courts as having a right to demand that the estate be 
kept free from waste and freo from danger during its enjoyment by 
the widow or other owner for life ; but such heir thus appealing to the 
Court does so in arepresentative capacity, so that the corpus of the 
estate may pass unimpaired to those entitled to the reversion. 

Where the respondent, a reversionary heir, sued for an injunction and 
a Receiver alleging waste by the appellant, a widow, who denied thatthe 
respondent was tho reversioner, and it was found that the charges of 
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* Reported by J. M, Parikh, Varister-at-Law, Londen. 
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waste were unfounded, but the respondent was granted a declaration 
that he was the “next reversionary heir” under cover of his payer 
“for further relief:”— 

Held, that he was not entilled to such a declaration 

Thakurain Jaipal Kunwar v. Bhaiya Indar Bahadur Singh (1) and 
Venkatanarayana Pillai v. Subbammal (2), followed. 


. RESPONDENT, claiming to be the reversionary heir to the 
property of one Ramasami Iyer after the death of the appellant 
(the widow) and-her husband’s mother, instituted a suit against 
appellant on allegations of waste, ana prayed for (a) an injunc- 
tion (&), a receiver, (c) further relief, and (d) costs, 


ppellant, in her written statement, pleaded inter alia that 
cspondent was not the next reversionary heir, 
The trial Court and the High Court both found that the 
allegations of waste were unfounded, but they both gave 
the plaintiffa declaration that he was the nearest reversioner 
to the deceased after the lifetime of the widow and her 
husband’s mother. The trial Court made no order as to costs 
and the High Court directed that the parties should bear their 
own costs, The learned Judges of the High Court (Miller and 
Abdur Rahim JJ.) observed that “though the declaration 
asked for in the plaint” (a misapprehension on their part—it 
was not asked for) * was not essential yet the peculiar circum. 
stances of this class of suits seem to make it not undesirable 


that it. should remain to prevent further litigation on the. 


question between the plaintiff and the first defendant (appellant) 
should the former find it necessary to attack again the latter’s 
management of the estate”, 

Hence this appeal. 


Kenworthy Brown, for appellant. 
E. B. Raikes, for respondent. 


Kenworthy Brown, for appellant. —I cannot dispute the 
substance ofthe declaration, but I dispute the power of the 
Court to make it under the circumstances of the case. It was 
not prayed for specifically and has been granted under a 
general prayer for further relief. 

The next reversioner has no vested right. The declaration 
gives him such a right and is wholly wrong. A declaration 
like this never has been made, and cannot be made: in any 
case itis too wide. Till the fale owner dies it cannot be 


n aaan 
(1) (190+) L. R: 32 I, A. 67 ; 6 (2) (1935). R. 42 I. A, 125317 
Bom, ], B. 495. . Bom, L, R, 468, 
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predicted who will be the nearest reversioner at the time of 
her death: ‘ Venkatanarayana Pillai v. Subbammal 0). 

As tothe position of a Hindu widow, and the power to 
restrain waste by her, vide Mayne’s Hindu Law, 8th Edn. 
paras. 605, 624 and 647. 

The suit was brought by plaintiff in a representative character 


SAMI ATYRR aS representing all the reversioners: In such a suit he is not 


entitled to such a declaration: Davis v, Angel (3; Kathama 
Nachiar v. Dorasinga Tevar (3); Hammerton v. Earl of 
Dysart (4), reversing the judgment of the Court of Appeal: 
Dysart (Earl) v. flammerton & Co, (5). 


Raikes, for respondent.—The appellant contended that the 
respondent was not entitled to sue. The suit went to trial on 
that issue and a great deal of evidence was taken and expense 
incurred. The declaration is of use to me as in case of waste, 
respondent will not have to incur this expense over again, 
Both Courts below have exercised their discretion in giving the 
declaration, and this Board wiil not interfere with that exercise. 

The law as declared in Kathama Nachiar v, Dorasinga 
Tevar was subsequently altered by s. 42 of the Specific 
Relief Act (I of 1877); that case is no longer an authority. The 
plaintiff may not have a vested right in the property but 
he has a right to it within the meaning of s. 42, for he is 
entitled to sue to prevent waste thereof. Reference was made 
to Thakurain Jaipal v. Bhaiya Indar Bahadur Singh (6). 


The judgment of their Lordships was delivered by 


Lorp SHAW,—This is an appeal from a decree of the High 
Court of Judicature at Madras of the 23rd August, 1912, 
modifying the decree of the Subordinate Judge of Mayavaram, 
dated the 28th October, 1907. 

The suit was brought with reference to the estate of one 
Ramasami Iyer, of Konerirajapuram, who died intestate on the 
24th June, 1906, It isnot disputed that the widow holds 
the property under the Hindu law as “a widow’s estate.” 


(1) (1925) L. R. 42 IL, A. 125 at p. (4) [1916] A. C, 57 at p. 128, 
128 ; 17 Bom, L. R. 468. (5) [1934] 1 Ch, 822. 

(2) (1862) 4 De G.F, & J. 524 at (6313904) L. R. a1 L A. 97: 

: P 529, 6 Bom. L.R. 495, 


(3) (1875) L. R, 2 I. A. 169 at pp. 
172 & 181, 
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The mother of the late owner is the person entitled to succeed P. C. 
should she survive this widow. On the expiry of these lives ,g1¢ | 
the estate will descend to the next reversionary heir of the TOW 
deceased. JANAKI 
The rule of the Hindu law with regard to the nature of “4™™4» 
the widow’s estate may have been subject to various forms of y, Be cae 
expression, but in substance it isnot doubtful. Her right is sar Atyer 
of the nature of a right of property; her position is that of , 37 
owner; her powers in that character are, however, limited; — 
~ but, to use the familiar language of Mayne’s Hindu Law, 
paragraph 625, p. 870, “ so long as she is alive no one has any 
sted interest in the succession.” These propositions were 
not, disputed, 
The law as to the situation of the reversionary heirs is 
alsoin substance quite clear; there is, as stated, no vesting as 
at the date of the husband’s death, and it follows that the i 
questions of who is the nearest reversionary heir or what is the 
class of reversionary heirs fall to be settled at the date of the 
expiry ofthe ownership for life or lives; that is to say, in the 
present case, at the death of the survivor of the appellant and 
her late husband’s mother. Even where the Courts have 
proceeded, prior to the opening of the succession, to give any 
declaration, this has been done for special reasons only, as in 
the case ot Thakurain Jaipal Kunwar v. Bhaiya Indar 
Bahadur Singh), and—to use the language of Sir Arthur 
Wilson (p, 70)—it is made clear that “ whenever the succession 
opens by the death of the widow the present decision will 
have settled nothing as to who should succeed,” 
lt follows from this state of the law that it is impossible 
to predicate at this moment who is the reversionary heir of the 
deceased proprietor. Ifa Court of law proceeded to make 
any declaration of right upon that subject such a declaration 
would be subject to being rendered valueless by the develop- 
ment of events. It would not, after events had developed, be 
even of authority in regulating or declaring the rights 
of the present respondents as against any other claimant to the 
character of reversionary heir. A priori, accordingly, a declara. 
tion of right granted at the present stage would appear to be 
stamped with something in the nature of futility. 
It is also true that a reversionary heir, although having 
only those contingent interests which are differentiated little, if 









(1) (1904) L, R. 31 I. A.67; 6 om, L. R. 495, 
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P.. C. at all, from a spes successionis, is recognised by Courts of law 
1916 28 having a right to demand that the estate be kept free from 


~~ waste and free from danger during its enjoyment by the 
Janakl widow or other owner for life, 


oo ` Buta reversionary heir thus appealing to the Court truly 
Narayan. for the conservation ahd just administration of the property 


samt ,Alver does so ina representative capacity, so that the corpus of the: 
Lotd Shaw estate may pass unimpaired to those entitled to the reversion. 
e The. law on this subject was recently expounded in the 
l judgment of this Board delivered by Mr. Ameer Ali in 
Venkatanarayana Piilai v. Subbammal (2). l 

This representation isin law founded upona different set 
of considerations from those which would seek to stamp the 
character of reversionary heir upon one individual, The latter 
operation attempted during the enjoyment of the life estates 
would necessarily be premature, and might, as stated, be futile. 
The former is justified by the considerations of keeping the 
estate intact for the persons to whom as reversioners it shall 
ultimately and at the proper time be determined that the 
estate shall go. 

The suit in the present case was brought by the plaintiff 
against the defendant and appellant, making charges of a 
serious character against the conduct and management of the 
estate by the deceased’s widow. Collusion, concealment, 
maladministration, malice, and fraud were charged, and the 
statement was made that heavy loss would be incurred if the 
properties. were left in her possession—subject to waste by her. 
The appointment of a receiver upon the estate was prayed for, 
and an injunction was asked restraining the widow from doing 
any act injurious to the plaintiff’s reversionary interest. The 
third prayer of the plaint was for “granting such further 
relief as to the Court may seem fit and proper. ” 

It may be at once said that, of the serious charges made, 
none were held to be well founded in fact: and no reason was 
found by the Courts below either for the appointment of a 
receiver or the granting of an injunction. By the decree of 
the Subordinate Judge, however, of date the 28th October, 
1907, the following order was made, namely, “that plaintiff 
is declared to be the next reversionary heir of the 
deceased Ramaiyar after the lifetime of defendants Nos. 1 
and 2” (his widow and mother). This was done under the 
third prayer just referred to. For the reasons above set forth 

(2) (1915) L, R. 42 F, A. 125, 129; 17 Bom, L. R. 468, 
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it is plain that such a declaration is unavailing as well as ` P. C 

premature. It appears to have arisen on account ofa. dispute -gjg 

as to whether the plaintiff’s relationship to the deceased had ~~ 

been made out, and the Courts below may have been misled by Janagr 
the circumstance of that dispute, into permitting the question AMMAL 
of a declaration to enter the decree. The form of the E 


: ss ; NARAYAN- 
declaration was that the plaintiff was “the next reversionary sar AIYER 


heir.” . Lord Shaw 
In their Lordships’ opinion the plaintifi-respondent was —— 
NX not entitled to such a declaration. Had waste of, or danger 
Neg the estate been established, the title of the plaintiff to 
bring those matters before the Court in his representative 
capacity as a possible reversionary heir would have been 
allowed, and a decree following upon the finding of fact of 
such waste or danger would have followed. But the whole of 
that part of the case has failed, And in their Lordships’ 
opinion the case must accordingly be treated as if the suit had 
been directed simpliciter to a declaration of the plaintiff’s 
jndividual right, In the view of the Board it is not legitimate 
to give a plaintiff, under. cover of a request for “ further 
relief,” after all the substantial heads of a claim have failed, 
greater right to obtain a declaration than he would have had if 
such a declaration had been asked directly and unaccompanied 
by other and unfounded claims. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the suit should be dismissed, 
and that the respondent do pay the costs before the Board and 
in the Courts below. 

Appeal allowed. 

Solicitors for appellant: Douglas Grant, 

Solicitors for respondent : Chapm sn- Walker & Shephard. 
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{ On appeal from the High Court of Judicature at Calcutta.) 
Present: 


LORD SHAW, LORD SUMNER, SIR JoHN EDGE AND 
MR.’ AMEER ALI. 


1916 MAHARAJA RAM NARAYAN SINGH 
filial v. : 
Maaa: . ADHINDRA NATH MUKHURJI.* 


Zarbharna (usufructuary mortgaye)—Invelid mortgage— Charge— Efect of" -~ i 
parties agting under it—Provision for repayment ina particular manner— z 
Relation of debtor and creditor, how far to be implied from the fact of 
mortgage——Transfer of Property Aci (1V of 1882), Secs, 59, 67 (@) and-100, 


The plaintiffs were putin possession of certain villages under the 
usufructuary mortgage deed in this case providing for the re-payment 
of Rs. 3,320,000 with interest, On the expiry of the term of the 
mortgage they gave up possession. Several years later, they sued 
alleging that a large part of their debt was not satisfied, and claiming 
amortgage decree for the balance, or alternatively a simple money 
decree; the mortgage deed not being duly attested as required, by 
s. 59 of the Transfer of Property Act, 1882, was not enforceable as a 
mortgage :— i 

Held, that the parties had treated the said deed, though invalid, as 
a usufructuary mortgage and their respective rights must be determined 
by its terms; that it did not create acharge within s. 100 of the 
Travsfer of Property Act, 1337, nor could the mortgagecs, by reason 
of s. 67 (a) thereof, institute a suit for sale based on tt; that the clear 
intention of the parties, to be inferred from the decdewas that the 
mortgage money should be repayable from the usufruct and not 
personally by the mortgagor; that it could not be inferred from the 
mere mention of the advance in the deed thatit was the intention of the 
parties that the mortgagor should be personally liable to repay it, and 
that the suit must be dismissed, 


MAHARAJA Nam Narayan Singh, father of appellant, 
borrowed Rs. 1,30,000 from Rai Babu Jadu Nath Mukhurji, 
father of respondent, and in consideration thereof gave him a 
(zarbharna) usufructuary mortgage deed providing for the 
repayment of the loan with interest out of the rents and cesses 
of certain villages. Possession was given to the mortgagee 
under the deed, which was however invalid as a mortgage 
deed owing to defective attestation. The material terms of 
the deed are set out in the judgment of their Lordships of the 
Privy Council. On the expiry of the term limited in the deed 


* Reported by .M. Pa b pister. at-Law, London, 
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possession was restored to the mortgagor. Six years later, 
respondents sued for asum of Rs. 1,57, 985 balance alleged 
by them to be due, and prayed (a) for a mortgage decree (0) 
alternatively for a simple money decree against appellant to 
be realised out of his deceased father’s assets which had come 
to him. 
* Appellant denied liability and pleaded limitation, but the 
Subordinate Judge overruled his contention and gave plaintiffs 
a preliminary decree, referring to a Commissioner the task of 
deciding how much was due. On appeal by defendant tlie 
Calcutta High Court (Carnduff and Ashutosh Mookerjee JJ.) 

T the Subordinate Judge’s decision on other points, but 
sefiaside his order delegating the rest of the case to a Com- 
missioner, and remitted it to him for trial. 

Defendant preferred the present further appeal to the Privy 
Council.. 


De Gruyther K., C.and Dube, for appellant, 
Respondent did not appear. 


De Gruyther K. C., for the appellant, after referring to the 
provision of the deed, submitted that it provided for absolute 
redemption and discharge at the period of seven years. Itis 
expressly provided that there shall be no personal claim against 
the mortgagor except in one special case. The relationship of 
debtor and creditor did not exist, as it would in the case ofa 
simple loatt. The case falls within the principle of Kalka 
Singh v, Parasram (©), 


It is part of the contract that thé debt should be discharged 


` by the usufructuary mortgage, and it has been discharged. 


If the acts of the mortgagor gave independent causes of 
action such causes of action arose not on the mortgage itself 
but at the dates of such acts, and suits on such causes of action 
are long since barred. The instances specified do not really 
come within the provisions of the deed or give any cause of 
action. 


The judgment of their Lordships was delivered by 


Sir JOHN EDGE .—This is an appeal from an order of the 
High Court at Calcutta, dated the 30th August, 1911, which 
set aside a preliminary decree of the Subordinate Judge of 
Hazaribagh, dated the 30th June, 1910, in a suit brought upon 
a mortgage, and remanded the case to the Court of the Subor- 

5 (1) (1894) L, R. 22 I. A, 68. 
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nate Judge to be dealt with in accordance with the directions 
contained in the judgment of the High Court. The respond- 
ents, who are the plaintiffs, have not appeared. 

The deed upon which the suit was brought was made on 
the 14th April, 1896, by Maharaja Nam Narayan Singh in 
favour. of Rai Babu Jadu Nath Mukhurji, a Government 
Pleader, who had been employed asa pleader by the Maharaja. 
The consideration was Rs. 1,30,000 which were advanced by 
Jadu Nath Mukhurji to Maharaja Nam Narayan Singh. The 
principal moneys, together with interest, at the rate of 
Io annas per centum per mensem were to be repaid as provided 
by the deed, by and out of the rents and cesses of certain 
Mokurari villages of Maharaja Nam Narayan‘Singh, which were 
mortgaged with possession to Jadu Nath Mukhurji. A schedule 


.to the deed shows how the repayment with interest was to 


be effected, and that on the determination, on the 14th January, 
1903, of the period for which the mortgage was granted it 
was contemplated that the debt with interest would be 
satisfied, and a balance of Rs. 230-1:-3 would be payable to 
the Maharaja by Jadu Nath Mukhurji The total period for 
which the mortgage was granted wasfrom the Samvat year 
1953 tothe Samvat year 1959, that is, from A.D. 1896 to the 
r4th January, 1903, and the times when possession of the 
different Mokurari villages was to be given to Jadu Nath 
Mukhurji were specified. 

Having regard to the claim- which has been made in TA 
suit, the following extracts from the deed appear to their 
Lordships to be of importance :— 


« It is desired that the said pleader Zarbharnadar should realise in full 
his dues, principal with interest, by remaining in possession of each of the 
said properties during the said years and by collecting the rents with cesses 
thereof, The details of the time when and the manner in which the principal 
and interest will be realised by the said pleader Zarbharnadar are given 
at the foot of this deed, The specifications of the villages with Jummaban- 
dis, pergunnahs, stations, sub-registry, district registry and zillahs wherein 
the said villages lie are given herein below, The said pleader Zarbharnadar. 
should realise year after year from the Elakadars and tenants mentioned 
in this deed in accordance with the above specifications. I£ any Elakadars 
or tenants mentioned in this deed put off paying the rents, &c,, then it is 
and will be inthe power of the said pleader Zarbharnadar to realise the 
same with interest, damages, and costs by instituting suits in Court in his 
own nameas Zarbharnadar plaintiff, with prayer for ejectment or in any 
other proper way. In case of ejectment, the said pleader Zarbbarnadar 
will realise the Zarbharna money from the Kham Tehsil or from Thikadar 
of such village, and amount of excess jumma reaulting from the Kham 


WoC, SVOT J THE ROMBAY LAW REPORTER. A 
jonm or ‘Lhikadarl jummain respect of the resumed villages over the 
jamma mentioned in the bond, whatever it may be, shall be paid on taking 
receipt by the said Zarbharnadar or his heirs to me the executant, or my 
heirs, year after year. I, the executant, will give the thicca pottah of the 
resumed villages. The Zarbharnadar shall have no right to grant the thicca 
zottah of such villages, If, for any reason, the jumma of any village as 
mentioned in the bond decreases, the said Zarbharnadar shall be entitled to 
det from me, the executant, the amount of decrease with interest at the 
above-mentioned rate. After the expiry of the term of the Zarbharna, I, 
the executant, shall have right to take possession of the resumed villages as 
well as of the other villages mentioned inthis bond on account of the 
Ngai of the term and redemption of mortgage, andthe said pleader 
arbharnadar shall have no right whatever to the same. 

During the term ofthe Zarbharna,I, the executant, or my heirs and 
representatives, shall on no account collect the rents with cesses of the 
Zarbharna properties mentioned in this bond. 

If by mistake, I, the executant, or my heirs make any collection, then | or 
my heirs shall be liable to pay the amount collected with interest at the 
above rate to the said pleader Zarbharnadar. Except in such a case for no 
other reason and on no other account, the Zarbharnadar has and shall have 
any claim whatever against me, the executant, or my heirs and represent- 
ntives, on the ground of realisation and non-realisation, If a claim is 
made, if is and shall be totally null and void. The said pleader Zarbharnadar 
shall not bein any way liable for the Government revenue, Road and Public 
Works cesses or any other public demand. These things shall concern me, 
the executant, The sumof Rs. 230: 31: ?, the excess amount payable by 
the Zarbharnadar to me, the executant, in 1959, as stated in the account 
mentioned in this deed, shall be paid to me, the executant, on taking receipt 
by thesaid Zarbharnadarin Pous of thesaid year. In case of defauit on 
the due date aforesaid, interest ab the above rate up tothe date of realisation 
shall be paid on the excess amount by the Zarbharnadar.” 


The mortgage was in their Lordships’ opinion an usufruc- 
tuary mortgage within the meaning of s. 67 (a) of the 
Transfer of Property Act, 1882, but as it was not attested by 
at least two witnesses, as required by s. 59 of that Act, it 
was not enforceable asa mortgage. However, possession of the 
respective Mokurari villages was at the time specified in the 
mortgage given to Jadu Nath Mukhurji. Except in the events 
mentioned in the extracts which have been set out above, 
Maharaja Nam Narayan Singh did not bind himself personally 
to repay the mortgage money or any of it. The clear intention 
of the parties, to be inferred from the deed, was that the mort- 
gage money should be repayable from the vsufruct and not 
personally by the Maharaja. On the termination of the 
mortgage period possession of the Mokurari villages which had 


peen mortgaged was given to the Maharaja or his representa- 
tives. Jadu Nath Mukhurji died in r902. 
R 109 | 
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On the 13th January, 1909, this suit was instituted against 
Raja Ram Narayan Singh, son of Maharaja Nam Narayan Singh 
who had died. The plaintiffs, wno claim to represent Jadu 
Nath Mukhurji, alleged in their plaint that Rs. 85,272: 14:9 
only had been realised under the deed, and prayed for the 
follwing reliefs :— 

(a). That a decree be passed for Hs. 1,57,985 : 5: 3, or a decree be passed 
ordering, according toO. XXXIV,r.4, of the Code of Civil Procedure 
{1908}, that (1) An account be taken of what willbe dueto the plaintiffs 
for principal and interest on the bond (the mortgage deed) and for 
cost of the suit ; that (2) defendant do pay.into Court the amount so due 
onaday within six months from the date of the decree; that (3)in default 
of payment as aforesaid the charged properties, as per Schedule B, ora 
sufficient part thereof be sold and the sale proceeds be applied in payment 
of what is declared due to the plaintiffs as aforesaid, together with sub- 
sequent interest and subsequent cost. 

(0). That if in the opinion of the Court the plaintiffs be not entitled to 
a decree under O. XXXIV, r. 4, a simple money decree for the 
amount of Rs. 1,57,985:5:3, or whatever may be due with cost and 
subsequent interest be passed against the defendant, to be realised out 
of the properties which devolved on him after his father’s death. 

In order to understand the object and meaning of these 
alternative claimsit must be mentioned that the plaintiffs’ 
case was that the deed of the 14th April, 1896, was not a 
usufructuary mortgage, but that it had created a charge within 
the meaning of s, roo of the Transfer of Property Act, 1882, 
upon the Mokurari villages. It had, however, been treated by 
Maharaja Nam Narayan Singh and Jadu Nath MuRhurji as a 
usufructuary mortgage, and under it Jadu Nath Mukhurji 
obtained and held possession of the Mokurari villages, and it 
contained the .terms upon which the Rs. 1,230,000 were 
advanced, and the terms upon which that advance was to be 
repaid. That document certainly did not create a charge 
within the meaning of s. 100 of the Transfer of Property Act, 
1882; it was a usufructuary mortgage, which could not be 
enforced asa mortgage. Even if it could be regarded as an 
enforceable usufructuary mortgage the plaintiffs could not, by 
reason of s. 67 (a), institute a suit for sale based upon it. 

Their Lordships are in this appeal placed in a disadvantageous 
position by reason of the respondents not having appeared, 
put itis necessary for them to consider whether the plaintiffs 
have in their vlaint ctaled any caute of action which is shown 
by their plaint 23 maintainable and not barred by limitation, 
and for this purpose it is necessary to consider the causes of 
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äction which ate alleged in the plaint and the agreement upon ¥. O. 
which the Rs. 1,30,000 were advanced, which is to be found in 1918 
the document of the r4th April, 1896. The Subordinate Judge em 
and the High Court have assumed from the mention in that docu- Mananasa 
ment thatthe Rs. 1,30,o00 had been advanced that it might _ BAM 
be inferred that it was the intention of the parties that the ee 
Maharaja Nam Narayan Singh should be personally liable to perenne 
repay the advance. Their Lordships do not draw that inference Naru 
from that document. On the contrary, their Lordships draw Sin Jorn 
the inference from that document that the Maharaja Nam dge 

ON Narayan Singh did not intend that he should be personally ~~ 

iable for the repayment of any portion of the money advanced, 
except to the extent and in one or other of the events mentioned 
in the extracts which have been already given, and that Jadu 
Nath Mukhurji was, in advancing the Rs. 1,30,000, content to rely 
upon the security of a usufructuary mortgage of the Mokurarj 
villages. Although the document of the 14th April, 1896, was 
by reason of its not having been attested as required by the 
Transfer -of Property Act, 1882, not enforceable as a mortgage, 
Jadu Nath Mukhurji got possession under it of the Mokurari 
villages, and held possession for the agreed period. 

The case, which the plaintiffs attempted to make in the 
Courts below, was substantially based upon the existence of 
a personal liability in debt on the part of the mortgagor even 
after the determination of the period of the usufructuary mort- 
gage and arising by implication from its terms. Since in their 
opinion thfs case fails, their Lordships think it unnecessary to 
discuss the other causes of action pleaded, which, though 
possibly capable of being sustained in other suits if brought 
within the periods of limitation, are not established in the 
present suit, Jt is enough to add that their Lordships are not 
satisfied that any of these alleged causes of action, even if they 
were otherwise maintainable, were not barred by limitation 
when this suit was instituted. 

An examination of the schedule attached to the plaint shows 
that the amount claimed is to a considerable extent composed 
of charges in -respect of collection expenses, of costs of suits, 
of interest upon such collection expenses and costs, and of 

=- compound interest. 

Lokendra Nath Mukurji, a son of Jadu Nath Mukuyji, in his 
evidence stated that when his father died in 1902 all his books 
were with him, and they were not found after his death, and 
admitted in cross-examination that! in a previous suit he had 
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deposed that the za: dharna (usufructuary mortgage) account 
was. in a state of confusion, “and that was sometime in 1906.” 
This may account for the vague nature of the allegations in 
the plaint, and for the delay in instituting the suit. 

Their Lordships ‘will humbly advise His Majesty that this 
appeal should be allowed, that the order of the High Court 
and the preliminary decree of the Subordinate Judge should . 


be set aside, and that the suit should be dismissed with costs — 
throughout, 


The respondents must pay the costs of the appeal. 


Appeal allowed. 


Solicitors for appellant: Barrow, Rogers & Nevill. 
The respondents did not appear. 


[Onagpsal from the High Court of Judicature at Caleatls . 
Present: 


LOrD BUCKMASTER L. C., LORD ATKINSON AND 
SIR JOHN EDGE. 


NANDA LAL DHUR BISWAS 
v 


JAGAT KISHORE ACHARJYA CHOWDHURI.' 


flindu. law—Sale by Hindu widow—Legal necessity~Onus probandi— 


Recitals in deed— Weight to be attached to them as against third parties 
Attestation of a deed, does nol by itself create estoppel against or imply 
consent of the attesting reversioner —Dilatory conduct of appeal to Privy 
Council—Cosis. 


Where a Hindu widow, whois entitled tothe usufract of her deceased 
husband’s property, purports to dispose of his whole estate, the burden 
of proving that the disposition was made under circumstances ‘of legal 
necessity rests on the purchaser, however great the lapse of, time, 

Muheshur Baksh Singh v. Ratan Singh (1), followed. 

Under ordinary circumstances aod apart from statute, recitals in a 
deed of sale can only be evidence between the parties to the conveyance 
aud those who claim under them. But where a very long time has elapsed 
between the date ofthe deed and the institution of the suit challenging . 


. the sale, such recitals cannot be disregarded, although, on the other 


hand, no fixed and inflexible rule can be laid down‘as to the proper 
weight which they are enfibled to receive. Ifthe deed is challenged at 
the time or near the date of its executicn, so that independent evidence, 


* Reported by J. M. Parikh, (1) (1896) Fe Re 23 l. A. 57- 


Barrister-at-Law, london, 
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would be available, the recitals would deserve but slight conside: lion, 
and certainly should not be accepted as proof of the facts establishice 
legal necessity. But, as time goes by, and all the original parties to the 
transaction and all those who could give evidence on the relevant 
points have grown old or have passed away, a recital consistent with 
-ihe probability and circnmstances of the case, assumes greater 
importance, and cannot lightly be set aside; for it should be 
remembered that the actual proof of the necessity which justified the 
deed is not essential to establish its validity. Itis only necessary 
that a representation should have been made tothe purchaser that 
such necessity existed, and that heshould have acted honestly and 
made proper inquiry to satisfy himself of its truth. The recital 
a is clear evidence of the representation, and, if the circumstances 
are such as to justify a reasonable belief that an enquiry would have 
confirmed its truth, then, when proof of actual enquiry has become 
impossible, the recital, coupled with such circumstances, will he 
sufficient evidence to support the deed, To hold otherwise would 
result in deciding that a title becomes weaker as it grows older, s) 
that a transaction, perfectly honest and legitimate when it took 
place, would ultimately be incapable of justification merely owing to 
the passage of time, 

Attestation proves no more than that the signature of an executing 
party has been attached to adocument inthe presence of a witness. 
It does not involve the witness in any knowledge of the contents of 
the deed nor affect him with notice ofits provisions, Tt can, at the 
best, be used for the purpose of cross-examination, but by itself it will 
neither create estoppel nor imply consent, 

Hari Kishen Bhagat v. Kashi Pershad Singh (1), followed, 


Where there is considerable delay (delay of soven years in tho 

. present case)in setting down an appeal for hearing, a successful appel- 

lant will fot be allowed costs unless he clears himself of the imputas 
tion of having needlessly protracted the proceedings. 


ONE, Braja Narayan Dhur Biswas, died in 1845 childless, 
leaving two widows, Golokomoni and Joydurga, Between 1848 
and 1865 the widows by sundry conveyances sold practically 
the whole of his property to sundry purchasers. The sales 
purported to be for legal necessity and to convey to the 
purchasers the whole estate. Golokomoni died in 1890 and 
Joydurga in 1902. In 1905, Nanda Lal Dhur Biswas, claiming 
to be the reversionary heir of Braja Narayan and one Jogesh 
Chundra Chakravarti, who had purchased a half share of Nanda 
Lal's rights, instituted the pressent suits against the respond. 
ents and others, successofs-in-title of the purchasers, claiming 
that the several sales were fraudulent and collusive and not 








(2) (1924) L, R. 42 J, A. €4;17 Bom, L. B. 426, 
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made for legal necessity and praying for recovery of possession, 
mesne profits and other reliefs, 

Various issues were raised, but the only one now important 
was whether the sales were for legal necessity. The Subor- 
dinate Judge held they were not, and decreed the suits, the 
High Court (Chitty and Carnduff JJ.) reversed this finding 
and dismissed the suits with costs. 


+ 


De Gruyther K.C. and Sir William Garth, for the appellants, 
Sir Erle Richards K, C, and Dunne, for the respondents. 


[At the opening of the appeal the Lord Chancellor drew 
altention to the delay of nearly seven years in bringing the 
appeal before the Board for hearing which amounted to grave 
oppression of the parties found to be rightly in possession. 
The Board was determined in future to visit the party in fault 
with costs even if successful. | 

De Gruyther remarked that the delay in such cases was 
mainly due to the officers of the High Court. He explained 

the various steps of procedure. 

{The Lord Chancellor enquired as to the relevant dates in 
this particular appeal. The net result, he said, was that the 
property concerned had been tied up for eleven years, during 
which period the party hitherto held to bein rightful posses- 
sion could not say whether it was his or not. In the eyes of 
the Board this was a very serious matter.] 

The matter was then dropped and De Gruyther:submitted that 
the sales here were not made for legal necessity. The burden 
of proving such necessity in the case of purchases from a Hindu 
widow, lies upon the purchaser: Hunoomanpersaud Panday 
y. Mussumat Babooee Munraj Koonweree),; Maheshar Baksh 
Singh v. Ratan Singh) and Sham Sundar Lal v. Achhan > 
Kunwar (3), 

(THE LORD CHANCELLOR.—Does this liability to be 
challenged go on for ever? There must come a time when it is 
impossible to prove necessity]. 

The purchaser is always liable to be challenged. No doubt 
after a great length of time less proof will be required. The 
purchaser could have preserved evidence had he So desired, 

(THE Lorp CHANCELLOR.—Is there no such principle in 
Hindu law that after a certain length of time things would be 
presumed to be right 7] 


nt toy 
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Not with regard to dealings with widows; otherwise you 
might get a title by mere lapse of time. 

(The Lorp CHANCELLOR.—That is not very shocking : it is 
far more shocking thdt your title should get worn as time 
goes on j. 

The purchaser should foresee the difficulty and preserve 
evidence, You cannot dispense with the necessity of some 
evidence. It-.all depends on(1) where the burden of proof 
lies, and (2) has that burden been discharged? You must have 
some evidence other than mere presumption arising from 

apse of time. 

Recitals indeeds are not of themselves evidence of legal 
necessity: Brij Lalv. Inda Kunwar (@), 

[THe Lorp CHANCELLOR.—That case does not say that 
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they are to be disregarded altogether, but merely tnat they are 


not evidence in themselves. ] 

You have to connect the sales with the debts alleged. . With 
one exception there is no other evidence of any of those debts, 
The accounts of the business firms from which the money was 
borrowed might have been produced. There isno evidence 
that decrees were in fact passed against the deceased, or that 
creditors were paid. In one case the necessity alleged is the 
performance ofa Shradh, but a widow can only dispose of a 
reasonable portion of the estate for such a purpose. Mayne’s 
Hindu Law, s. 632 (8th Edn., p. 878). 

In some cases respondents rely upon the attestation of 
the deed by the reversioners; but such attestation does not 
necessarily import consent on their part: Hari Kishen Bhagat 
v, Kashi Pershad Singh). 


Sir Willam Garth, who followed, was asked by the Lord 
Chancellor if he admitted that the necessity of the widow was 
greater according to the social position she occupied ? 


Sir W. Garth.—Natives in Indiacan live upon what would 
seem to us an inconveniently small sum; property is not 
measured there as it is here; only those who have been in India 
can appreciate the difference. Hence the deceased was 
accounted well off, and yet his widows say they could live on 
what he left them. 


Sir Erle Richards K. C., for the respondents, was asked bv 
the Lord Chancellor how he made the recitals evidence? In 
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linglang they are made evidence by statute, but there is no 
such statute in India. 

I admit that representations, true or false, would bind the 
widows butno one else. I submit that the evidence here 
discharges the onus which is onus, as observed by Knight 
Bruce L, J. in Hunoomanpersuad Panday v. Musumat Babooll, 
Munraj Koonweree. 

The presumption proper to ce made will vary with circum- 
stances and must be regulated by and dependant on them. 

[THE LORD CHANCELLOR.—The recitals are evidence of 
representations. Itissuch along time ago. Itis “reasonable,” 
as observed in that case (p. 420 ), to require prima facie proof, | 

There must be some presumption that the lender made 
enquiries before advancing the money. 

Maheshar Baksh Singh v. Ratan Singh was a very different 
case from the present; there was no statement there that the 
debts were the debts of the husband, Apparently they were not, 


Hari Kishan Bhagat v. Kashi Pershad Singh was not a 


case of necessity at all; there were concurrent tindings 
that no necessity existed. 


» 


[ THE LorpD CHANCELLOR.—That case was cited on the 
point as to attestation. The mere attestation of a deed cannct 
affect the attestor with a knowledge of the contents. I do 
not see how you can bring home knowledge to him |. 

It is some evidence when you get members of a family 
witnessing deeds : it means that they knew something of the 
transaction the deed is made for, As a general rule, all the 
family knowne what is going on. 

Dunne followed. 


De Gruyther K. C. followed. 
The judgment of their Lordships’ was delivered by 


THE LORD CHANCELLOR.—These six consolidated appeals 
arise out of six suits commenced by one Nanda Lal Dhur 
Biswas and Jogesh Chandra Chakravati, claiming against the 
various defendants possession of certain lands. The first-named 
p:aintiff has died since the institution of the suits, and his 
r2presentatives, together with the other plaintiff, are the pre- 
sent appellants, ' 

The property in question formed the whole estate of one 
Braja Narayan, deceased, and was the subject of certain 
conveyances executed at various dates by one or hoth of his 


= 
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two widows, The first-named plaintiff alleged that he was the 
adopted son of Braja Narayan, but this claim, though supported 
by the Subordinate Judge, who decided in favour of the 
plaintiffs i in all the suits, was rejecled by the High Court, from 
whose: judgment these appeals are brought, but it is not 
necessary to consider this question unless the conveyances 
can be set aside.” Now itis clear that-in the circumstances 
these conveyances cannot be supported unless it is estab- 
lished that the sales they. purported to effect were made under 
circumstances of legal necessity, justifying the widows, who 
were only entitled to the usufruct of the property, in disposing 
of the entire estate. 

The’ burden of proving that the dispositions were lawful 
rests on the respondents: see Maheshar Baksh Singh v. Katan 


Singh 0). 


The facts of the case are these, Braja Narayan wasa Hindu, 
who lived-in the village of Ushti. He occupied a position of 
some importance in the village and died in 1845, childless, 
leaving two widows, Golokemoni and Joydurga, who succeeded 
him as joint heiresses of his property. Golokemoni died on the 
8th June, 1890, and Joydurga on the 6th June, 1902. During 
their lifetime they disposed of all the property inherited from 
their husband by the following deeds :— 
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t2th August, 1848 :—Both widows to Radha Kanta Das, 


for 175 rupees. 
i7the June, 1853:—Both widows to Kali Narayan Roy 


. Chowdhuri, for 1,000 rupees. 


26th December, 1856 :—Golokemoni to G, P. Wise, for 350 
rupees. 

‘toth December, 1859 :—Golokemoni to Goloke Nath Das, 
for 250 rupees. 

23rd September, 1860 —J oydurga to T, A. Wise, for 700 
rupees, 

4th December, 1860 :—Golokemoni to Bejoya Gupta, for 
110 rupzes, 

18th September, 186.4 -—Golokemoni to Golok Chandra Das, 
usufructuary mortgage, for 100 rupees by an ijaa patta. 

ist July 1865 :—Joydurga to Shaik Dhondi, for 215 rupees. 

It was originally asserted that these sales were at an under- 


value, but the appellant failed to establish this contention, 
and it has been now definitely abandoned. It may, therefore, 


(1) (1896) L, R 23 7, A. 57, a en 
R 110 : a” i 
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P. © be accepted—and it is a material circumstance—that the - 


19145 Whole property was disposed of at its full value by small 


m~ conveyances realising sums from 175 rupees up to 1,000, and 
Narva Lan each of the deeds contains recitals alleging various facts to 
V show that there was legal necessity which would justify the 
SAGAR t . - 
KISHORE Tansaction, 


Dn It is not necessary to examine each of these recitats in 
e aes detail. Speaking generally the necessity which they put 
«C. forward isthe necessity of providing means for payment of 
~~ debts of the deceased, of the expenses consequent on the Shradh" 
and the satisfaction of debts incurred by the widows for the 
purpose of obtaining the money necessary for the payment of 
the debts of the deceased and of the expenses of religious 
ceremonies. In general terms the facts recited would establish 
the necessity alleged but it is well established, that such recitals 
cannot by themselves be relied upon for the purpose of proving 
the assetions of fact - which they contain. Indeed itis obvious 
that ifsuch proof were permitted the rights of reversioners 
could always bə defeated by the insertion of carefully prepared 
recitals. Under ordinary circumstances and apart from statute, 
recitals in deeds can only ‘be evidence as between the parties 

to the conveyance, and those who claim under them. 

But in such a case asthe present their Lordships do not 
think tht these recitals can be disregarded, nor, on the other 
nand, cau any fixed and inflexible rele be laid down as to the 
proper weight which they are entitled toreceive, If the deeds 
were Challenge: at the tim: or ‘near the date of their execution, 
so thatindependent evidence would be available, the recitals 
would deserve but slight consideration, and certainly should not 
be accepted as proof of the facts. But, as time goes by, and all 
the original parties to the transaction and all those who could 
have given evidence on the relevant points have grown old or 
passed away, a recital consisteut with the probability and 
circumstances of the case, assumes greater importance, and 
cannot lightly be set aside; for it should be remembered that 
the actual proof of the necessity which justified the deed is not 
essential to establish its validity. It is only necessary that a 
representation should have been made to the purchaser that 
such :.ecessity existed, and that he should have acted honestly 
and made proper enquiry to satisfy himself of its truth. The 
recital is clear evidence of the representation, and, if the circum- 
stances are such as to justify a reasonable belief that an enquiry 
would have confirmed its truth, then when proof of actual en- 


VOL. XVIIL] THE BOMBAY LAW REPORTER. E 875 


quiry has become impossible, the recital, coupled with such cir- P. C. 
cumstances, would be sufficient ' evidence to support the deed. 1916 
To hold otherwise would resultin deciding that a title becomes -~ 
weaker as it grows older, so that a transaction—perfectly Nawpa Lat, 
honest and legitimate when it took place—-would ultimately be v. 
incapable of justification merely owing to. the passage of time. _Jagar 
Sen ae eer KrsHoRE 
The present, case well illustrates the necessity of this view. ~~ L 
Nearly sixty years passed between the date of the first deed ‘i Lord 
uchmaster 
and the institution of these proceedings, fnd the attempt to yz. 4, 
* port by contemporary evidence statements as to the private 
affairs of the deceased man or of his widows has only.resulted, 
as might have been expected, in a number of witnesses 
' attempting to give first-hand evidence upon matters which 
occurred when they were of tender years, and now can only 
be dimly and. imperfectly remembered. Their Lordships are 
‘not surprised that the learned Judge who tried the case 
‘rejected ‘this evidence as untrustworthy, and they place no 
‘reliance uponit, ` 


ince č 


| There are, however, facts which are not in dispute, and they 
appear to their Lordships. sufficient to support the validity 
of the: transactions which it is sought to challenge. The 
total value, of the estate which the two widows inherited 
was 2,900 rupees. That ` some expense must have been 
incurred, and properly incurred, in connection with the Shradha 
might be safely assumed. That the deceased should have . 
left no debts ‘at all is extremely improbable, and, indeed, one 
of the recitals referred in specific terms to. a pirticular decree 
in favour of a named creditor. If no explanation whatever 
could be offeted as to the absence of any record of this decree, 
the circumstance would place a difficulty in the respondents’ , 
way.' But it appears that the records of the Court, by which 
the decree might reasonably be assumed to have been made,’ 
‘extending over a period from 1843 up tothe death of the 
deceased, have been destroyed by an earthquake, and their 
Lordships are, therefore, not prepared toallow the lack of 
proof of the -decrée to weigh against the respondents’ position, 


Now the legal necessity that would support these con-, 
veyances is the necessity for maintenance of the widows, and 
that maintenance need not’ be measured merely by a sufficient 
sum to support bare existence, The periods at which the 
properties were sold, the small sums for which the sales were 

made, ‘and the disposition of the property piece by piece with 
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P, © air regularity fora period of sixteen years, all go to support the 
1916 View that the widows found themselves unable to provide 
=m sufficient maintenance out of the income of the estate. It is 

Nawpa Lat impossible at this lapse of time to consider minutely the exact 


j v. amount of money out of which these women might have main- 
Kisnoae tained themselves, Ifthe total amount of the estate had been 


em SUCh that it could safely have been assumed its usufruct would 

B ide ster VaVe provided a sufficient sum, different considerations would 

L.C. have arisen, But thatis not the case. in 1865 all the property 

~™ was exhausted and the widows’ means were at an end. From 
that time until their death they lived with relations. 

The circumstances, therefore, are sufficient to justify the 
assumption that proper enquiry would have disclosed that real 
necessity existed. 

It is, however, urged on behalf of the appellant that even if 
this be so, the reasons urgedin these recitals differ from the 
suggestion that the sale was necessary for the maintenance of 
the widows. Their Lordships do not accept this view. If 
money were needed for payment of the debts, the amount 
available for maintenance would to that extent be reduced, and 
if the debts had been paid by the widows out of borrowed 
money, it would make no difference whether they urged as the 
reason for the sale the necessity to pay the debts or the 
necessity of maintaining themselves. 

It is admitted that there was only one fund available for 
all purposes. Whatever the debts of the deceased may have 
been, it was out of this fund that they had to be defrayed, and 
all proper and necessary expenses could only be provided from 
the same source. Their Lordships have entirely disregarded 
the verbal evidence upon the question of what debts were owing 
from the deceased. The learned Trial Judge who tried the case 
rejected such evidence as untrustworthy, and the insistence of 
practical proof of the financial condition of the estate of a dead 
man after the lapse of sixty years can only resultin the 
production of evidence which must, except in special circum- 
stances, be untrustworthy. Their Lordships think-it right to 
add, in conclusion, that they do not agree with the decision of 
the High Court as to the effect of the attestation of two of the 
deeds by the appellant. They think it may be safely accepted 
that he did, in fact, attest them. But attestation proves no 
more than that the signature of an executing party has been 
attached to a document in the presence of a witness. It does 
not involve the witness in any knowledge of the contents of the 


4 
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deed nor affect him with notice of its provisions. It could,at P. O. 
~ the best, be used for the purpose of cross-examination, in order 1916 

to extract from the witness evidence toshow that he was, in —_ 
fact, aware of the character of the transaction effected by the wanna DAL 
document to which his attestation was affixed. If it had been v. 
quite impossible for either of the widows lawfully to dispose of _J4GaT 
any interest in the property, and it was shown that the witness K Daing 
knew the nature of the deed, more value might be given _ Lord 
to his attestation, but by itself it would neither create estoppel, 2”g4master 

esi consent: see Hari Kishen Bhagat v. Kashi Pershad — 
Singh @), 

In the opinion of their Lordships, therefore, these appeals 
should fail, and they will humbly advice His Majesty that they 
should be dismissed with costs, 

Their Lordships cannot, however, part with this case without 
expressing their concern at the delay that has taken place. 

The proceedings were instituted on the zoth May, 1905, 
the decrees of the Subordinate Judge were made on the 17th 
September, 1906, and the decrees of the High Court on the 
16th August, 1909, Yet these appeals were not set down for 
hearing until April of this year. Their Lordshipshave been 
unable to extract any sufficient reason for this delay. The 
representatives of the parties over here may well be unable to 
furnish explanation, but unexplained it constitutes a grave 
reproach to the administration of justice. All the respondents 
have been unjustly attacked in the lawful possession of their 
property, and for nearly. seven years they have been subject to 
the anxiety and distress of knowing that the judgment of the 

High Court in their favour was subject .to the inevitable 
uncertainties of the law, Had this appeal succeeded their 
Lordships would have refused to allow the appellants any costs 
of the appeal unless they could have cleared themselves of the 
imputation of having needlessly protracted the proceedings, 
and the same course will be taken in similar cases in the 
future should the occasion arise. 


Appeal dismissed. 


Solicitors for appellants: T. L. Wilson & Co, 
Solicitors for respondents: Watkins and Hunter. 


(1).(1914) L. R. 4: I A. 64317 Bom, L. B. 426, 
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[ On appial from the High Court of Judicature at Calcutta. } 
Present: r 


Lorp BUCKMASTER L. C., LỌRD ATKINSON AND 
e SIR JORN EDGE, 


i $ 


19416 ey | Mrs. A. J. S. JOSEPH 
Aupy? 2 Y. 
June 26, THE CORPORAT ION OF CALCUTTA.” 


Compensation for removal of fixiures by Calcuita Municipal authoriny -Whether 
payment of compensation is a condition precedent to such removal—Court by 
which claim to sueh compensation is cognizable— Whether before remeval a 
suit will lie to declare right to compensation in case of removal—Culcutta 
Municipal Act (Bengal Act (11 of 1899;, Sees. 341, 617, 618, 619, 


The Calcutta Municipal Act, 1399, provides that the Corporation shall 


compensate every person who suffers damage by the rove of fixtures 
erected before June 1, 1862. i 


The Corporation served J. with notices under s. 241 to remove certain , 
structures and thereafter obtained orders from the Magistrate for their . 


demolition, but took no steps to enforce these orders. J. brought a 


regular suit in the Court of the Subordinate Judge against the Cor- . 


poration claiming .1) declaration that the fixtures were erected before 
June 1, 1863; (2) declaration’ that she was entitled to compensation 
for loss she would suffer by their removal; (3) declaration that the 
‘Corporation could not remove them till compensation was paid; (45 that 


the Court should fix the amount of the compensation; and (5) an injune- 


tion restraining removal till the compensation was paid: =, 


Held, (1) that, on the true construction of s. 241 (3), the assessment of | 


cempensation was not a condition precedent to the ie omolition: of the 
structures ; 

(2)that Courts other than the Small Causes Court were, by s. 17, 
debarred from fixing the compensation, and therefore as the suit sought 
relief, under any but the first two heads, it was misconceived, but that 
J. was entitled under s. 42 of the Specific Reliet Act, 1 of 1877, toa 

i declaratory decree for the first two claims, the Corporation having 
denied her right to compensation until the hearing of the appeal 
against the, decree of the Subordinate Judge. 


Tag facts of the case are sufficiently set out in their Lord- 


ships’ judgment. The main questions, which arose on this — 


appeal were : (1) whether.pla laintiff was, entitled to payment of 


suit’ for such compensation. Both these questions were 





* Reported by J. M. Parikh, Barrister-at-Law, London, 


compensation before her fixtures were removed; and (2) whether 
a Court other than the Small Causes Court would entertain a . 
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decided in the affirmative by the Subordinate Judge but in the 
negative by the High Court. 
The plaintiff appealed. 


De Gruyther K, C. and Sir Wiliam Garth, for the appel- 
lant.—We do not dispute that compensation is contingent on 
the removal, but we contend that the Corporation cannot 
remove without first paying. They denied that the fixtures 
were erected before June 1, 1863, and we proved this only 
after a very long trialand at great expense. When we filed 
the suit the Corporation had an order, affirmed by the High 
Court, under which they could have removed the fixtures, 
and the removal itself would have made it impossible for us 
to prove when they were erected. Under the Lands Clauses 
Act of 1845 compensation is assessed before the interference 
with the property: to assess it afterwards will always be 
more difficult and in some cases practically impossible. 
“Suffers” in s., 341 is equivalent to “will suffer”. Section 617 of 
the Act, by which it is sought to exclude jurisdiction of the 
Subordinate Judge, is not exhaustive but merely provides a 
summary method of determining the amount of compensation 
at the instance of the Municipal authority. This is clear on 
referring to ss. 618 and 619; the first of which gives the Munici- 
pal authority only a summary remedy, while the second pro- 
vides that they shall have the right to take regular pro- 
ceedings. 

[THe LORD CHANCELLOR referred to s. 615. | 

The Small Causes Court has no power to determine the 
question whether there is any right to compensation, but 
merely to fix the amount when the amount is adinitted, 


A, M. Dunne, for the respondents, was asked to confine his 
argument to the first reliefs. l 

The relief by way of declaration is at the discretion of the 
Court: Specific Relief Act, 1877, s. 42. The suit was not 
mainly for a declaration, the real object was to obtain payment 
before removal, but the Act does not contemplate such a pay 
-ment (vide s. v1g4 where the words used are “sustain 
damage” ) but when this suit was instituted there was no pre- 
sent cause of action for determining the amount of damage. We 
do not resist the appellants’ getting the declarations, but they 
should not be allowed costs, as on all vital points thay have 
failed. They could have had their declaration in the High 
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Court, but there they contended that the decree awarding 
them compensation was.right. 


De Gruyther K, C., replied. 
Their Lordships’ judgment was delivered by 


THE LORD CHANCELLOR.—In this case the appellants are 
the owners of a bazaar in Kidderpur, which abuts upon-two 
public streets known as Garden Reach Road and Diamond 


‘Harbour Road respectively. Along the frontages of these 


streets there are a number of verandahs or shops connected 
with the main buildings and erected upon culverts or platforms 
placed over drains which run by the side of the roads. The 
streets and drains are vested in the respondents as the 
Corporation of Calcutta, and they, on the 13th July, 1905, and 
the arst April, 1908, served notices (under s. 341 of the 
Calcutta Municipal Act of 1899 ) upon the appellants, requiring 
the removal of these fixtures in Diamond Harbour Road and 
Garden Reach Road respectively. The provisions of s. 341, £o 
far as it affects service of the notices, is not material, but it 
contains, in Sub-s. 3, certain provisions material to this dispute, 
which are in these terms :— 

“lf the owner or occupier of the building proves that any such fixture 
was erected before the first day of June, one thousand eight hundred and 
sixty-three, or that it was erected on or after that day with the consent 
of any municipal authority duly empowered in that behalf, the Corporation 
shal] make reasonable compensation to every person who suffers damage 
by the removal or alteration of ihe fixture.” ° 

The appellants paid no attention to the notices, and the 
respondents accordingly made application to the Magistrate for 
demolition of the structures as to Diamond Harbour Road, on 
the 22nd November, 1905, and as to Garden Reach Road, on 
the sth November, 1908. Orders were made on both these 
summonses—the first on the 22nd December, 1906, and on 
the second on the 27th May, 1909. 

A rule nisi was obtained by the appellants to discharge the 
Order relating to Garden Reach Road, but thisrule was set 
aside on the 22nd July, 1909. i l 

On the óth Augnst, 1907, the respondents, in answer to an 
application of the appellants, offered 178 rupees as compensa- 
tion for certain of the erections in Diamond Barbour Road; on 
the 6th August, 1909, a similar application was made in 
respect of Garden Reach Road, and no reply having been 
recejved by the 2oth August, 1909, these proceedings were 
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instituted. At this time no steps whatever had beentaken P. U, 
by the respondents to enforce the order for demolition, nor, 4916 
excepting in respect of the one set of premises in Diamond ~~ 
Harbour Road, had they made any offer for compensation if Jossrx 
demolition took place. In fact, as appeared in the proceedings, ös A 
the Corporation denied the right of the appellants to be “Sion op 
- compensated, upon the ground that, with a certain exception, Carourra 
the buildings in question had not been erected before the - 
ist June, 1863. The relief sought in the suit was ranged Buckmaster 
under five heads, catia 
The first asked for a declaration that thestructures in 
dispute had been affixed before the 1st June, 1863. The second, 
that the plaintiffs were entitled to compensation for the loss 
that they would suffer by their compulsory removal. The 
third, that the Corporation could not remove the structures 
until reasonable compensation had been paid. The fourth ask- 
ed the Court to fix the amount of compensation. The fifth 
asked for an injunction restraining the Corporation from inter- 
fering with the structures until the compensation was paid, 
The Corporation specifically denied the allegation that the 
structures in Garden Reach Road had been erected before the 
ist June, 1863 ; but as to Diamond Harbour Road they gave a 
more qualified denial, and admitted that part of them had been 
erected before that date. They disputed that the payment of 
compensation was a condition precedent to the removal of the 
fixtures, and they alleged that under s. 617 of the Calcutta 
Municipal Act the claim with regard to Diamond Harbour 
Road was bad in law, and that the suit could not be enter- 
tained by the Court. 
The Subordinate Judge found in favour of the plaintiffs 
upon all the issues, and allowed compensation to the plaintiffs 
to the extent of 122,000 rupees. From his decree the 
respondents appealed to the High Court, and on the hearing of 
the appeal for the first time they admitted that all the fixtures 
in dispute had been erected before the ist June, 1863; this 
admission having been made, the High Court reversed the 
decree of the Subordinate Judge, and dismissed the action with 
costs, From this judgment of the High Court the present 
appeal has been. brought, seeking to restore in all particulars 
the decree of the Subordinate Judge. 
The two questions of law that arise for consideration can be 
briefly disposed of. | 
The irsi relates to the true construction of s, 341, 
Rell] 
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Their Lordships cannot find anything in this section which 
renders the assessment of compensation a condition precedent 
to the demolition of the structures. The words of the section, 
which have already been quoted, only provide for compensation 
to the person “who suffers damage” by the removal. Until the 
removal is effected no damage is in fact suffered at ‘all, and 
there is but. little advantage to be gained in considering, as 
counsel for the appellants desired their Lordships to do, the 
questions of compensation under the Lands Clauses Act of 
1845, or the consideration of whether, in certain circumstances, 
assessment of compensation ought to be a necessary condition 
precedent to interference with property. It is sufficient ‘that, 
in their Lordships’ opinion, the words of the statute, construed 
as they stand, do not furnish any ground upon which to support 
the appellants’ claim. 

The next point is whether, under s. 617, the fixing of 
compensation in case of dispute isnot placed in the Court of 
Small Causes, so that the question was not cognisable by the 
Court in which the present suit was instituted. Their Lord- 
ships think that, in this respect also, the judgment of the High 
Court was clearly correct. Omitting irrelevant and unneces- 
sary words for the present purpose, s, 617 provides this:— 

“Where . any municipal authoriiy..is required by..tbhis Act to pity... 


compensation, the amount to be so paid, and, if necessary, the apportion- 
ment of the same, shall, in case of dispute, be determined...by the Court 


of Small Causes.” 


Their Lordships find it quite impossible to understand how 
these words can be read sc as to exclude the present dispute 
from their meaning; and, indeed, counsel for the appellants did 
not contend that s. 617 read alone would bear that 
interpretation, but they suggested that the effect of ss. 618 
and 619 would be to show that s. 617 was not intended 
to apply to claims by a person against the Municipality, but 
only by the Municipality against other parties. Now ss. 618 
and 6r9 refer to the means to be taken in order to obtain 
payment and recovery of expenses or compensation awarded 
ins. 617. Andin both of these sections reference is made to 
the claim being a claim enforceable only against a person,. the 
words * municipal authority ” being omitted. The respondents 
say that in these sections, by virtue of certain interpretation 
clauses, the word “ person” includes “ municipal authority.” 
It may be so, but in their Lordships’ opinion it is quite 
linnecessary to decide the question. -Sven assuming the 
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appellants’ view of ss. 618 and 619 to be correct, it amounts P. C, 
to nothing more than this—that a special means of recovery 1916 
of the amount awarded is given to the Municipality whichis wo 
not given to the individual, but from thisit does not follow Joszpu 
that the amount of compensation payable by the Municipality On * 
to the individual, when in dispute, should not be fixed and CORnOES) 
determined under the earlier section. So far, therefore, as the oe i 
suit sought relief under any but the firsttwo heads, it was — 
misconceived, and the whole of the expenses thereby occasioned z ae 
were thrown away. LU, 
. Their Lordships think, however, that, in the circumstances 
of the case, the appellants were entitled to ask for relief under 
the first two heads of their claim. When the proceedings were 
started the Corporation was not prepared to admit the claim to 
compensation excepting in respect of a small portion of the 
premises in Diamond Harbour Road. Orders were outstanding 
for demolition. These orders might have been enforced at any 
moment, and, as the matter stood, they would have been 
enforced by the Corporation under an assertion that, except 
for a small amount, no compensation would be payable in 
respect of the damage done. This seriously affected the 
appellants’ right of property in these structures, and they were 
' entitled to ask for a declaration in respect of this right 
under the Specific Relief Act (s. 42). It does not, of 
course, follow that the Judge would be bound to give the 
declaratiom sought, but their Lordships think that the discre- 
tion of the Subordinate Judge would have been rightly exer- 
cised in granting such a declaration or in making an equivalent 
order. When, however, the matter proceeded to the Court of 
Appeal, the whole of this dispute was abandoned. There was 
no longer any controversy as to the date when the buildings 
were erected, and the Corporation made a plain admission that 
they were all built before the rst June, 1863. If the High 
Court had incorporated this admission into the actual form of 
their decree, instead of referring toit in the reasons which 
they gave, their judgment would have been correct in form, as 
it was, in their Lordships’ opnion, corrct in substance, and 
the appellants'would have had no ground for complaint. This, 
however, they omitted to do, and though the matter is in one 
sense a matter of technicality, yet, upon the whole, their Lord- 
ships think that the appellants are right in saying that the 
decree ought to be amended in this particular. 

. The Corporation have really taised no objection to thig 
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P. ©. step being taken, but complain that this was not the substance 
191g of this appeal and did not form the real substance of the original 
we suit, ‘ This matter their Lordships have taken into consideration 

Jossan in dealing with the costs of the proceedings; and the order 

v, which they will humbly advise His Majesty to make will be 

Pai that the decree ofthe High Court be amended by intro- 

Gancovra ducing an admission on the part of the Corporation that all the’ 

Lord structures affected were erected before the rst June, 1863, 
Buckmaster and that the appellants are entitled to be paid reasonable 
nC. compensation by the Corporation for the loss which the 
appellants would suffer, if and when, such structures are 
compulsorily removed by the Corporation, and that so amended 
it be confirmed. 
_ The Corporation will pay the appellants’ costs of the action 
upon the footing that the only relief this action asked was that 
contained in clauses (A) and (B) of the prayer in the plaint. 
The appellants will be ordered to pay the respondents’ 
costs ofall the other issues in the suit. Those costs will be 
set off ro tanio one against the other. The order of the Court 
of Appeal as to costs will remain and no costs will be allowed 
of this appeal, 
Appeal allowed in part. 
Solicitors for appellants: Watkins & Hunter. 
Solicitors for respondents: Orr, Dignam & Co, 
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| On appeal from the Court of the Judicial Commissioner, Oudh.} 
Present ; 


LORD ATKINSON, LORD PARKER QF WADDINGTON, 
SIR JOHN EDGE AND MR. AMEER ALI. 


1916 MURTAZA HUSAIN KHAN 
‘women U. 
July 21. MOHAMMAD YASIN ALI KHAN.” 


Mahomedan law-—Succession—Custom—Ancestral and self-aequired pro- 
perties—Oudh Istutes Aet ( Iof 1869), Secs. 3, 8 and 10—Talugdari— 
Primogeniture—Presumption as to non-lalukdari property arising fram 
inclusion of estate in list 2—Burden of proof of custom—Woajib-ul-arz, 
evidenciary valne of statements in. 


Under the Mahomedan Jaw all classes of property follow one side 
of devolution. ‘That law makes no distinction between ancestral and 
self-acquired property, and recognises no principle of differentiation 


* Reported by J. M. Parikh, Barrister at-Lay, London. 
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in the matter of lineal and collateral succession, as is the case under the P, C, 
Hindu law of Mitakshara. Under the Mahomedan law if a custom 


governs the suecession to the ancestral estate, the presumpticn is that 1916 
it attaches also to the personal acquisitions of the last owner left by T. 
him on his death; and it is for the person who asserts that these OSAIN 


properties follow a line of devolution different from that of the 


ancestral estate to establish it. ios owas 


Where in Oudb a summary settlement of the Government revenue YASIN ALI 
was made with one J. A, K. a Mahomedan, on January 22, 1859, a ee 
Talukdari senad was granted to him on October 17, 1861, and his name 
was entered as a Talukdarin the first and the second of the lists 
prepared under the Oudh Estates Act ( I of 1869), but it was contended 

. that as J, A. K. had died before -the Act came in force it applied 
neither to bim nor bis Taluka :—~ 


Held,(1) that the lists which the Chief Commissioner was directed to 
‘seause to be prepared” under s. 8 of the Act were obviously in course 
of preparation long before the passing of the Act, and the limit of six 
months wag clearly meant as a limit for their completion and not for 
their initiation; and that J. A. K, was a Talukdar within the meaning 
of the Act and he had acquired, as declared by s. 8 thereof, “a per- 
manent, heritable and transferable right” in his estate; 

(2) that the inclusion of J, A. K.’s name in list 2 also was, by virtue 
of s. 10, conclusive evidence of the fact that there was a pre-existing 
custom attaching to his estates on which their inclusion in that list was 
based ; and that in the case of a Mahomedan Talukdar the existence of 
the pre-existing custom gave rise to a presumption that the custom 
applied to non-Talukdari property, and the person who alleged that 
there was different course of succession in respect of the non-T'alukdari 
property must prove his allegation. 

Achal Ram v. Udai Pariab Addiya Dat Singh (1); Thakur Ishri 
Singh v. Baldeo Singh(2) ; Janki Pershad Singh v. Dwarka Pershad 
Singh (3) and Maharajah Partab Narain Singh v. Maharanee Subhao 
Kover (4) distinguished. Srimati Ram Parbati Kumari Debi v, Jagadis 
Chunder Dhabal (5), referred to, 

A Wojib-ul-arz is a village administration paper, prepard by a village 
official, in which are recorded the statements of persons possessing 
interest in the village relative to existing rights and customs ; and as 
such they are of considerable value in the determination of such rights 
and customs; but statements which merely narrate traditions and 
purport to give the history of devolution in certain families, not even 
of ihe narrators, stand in no better position than any other tradition, 


Raja Azam Ali Khan, whose Taluka of Deegaon was 
included in list 2 mentioned in the Oudh Estates Act, 1869, 
died possessed of considerable other property also. He left 





erie 


(1) (£88) L. BR, 11 I. A, 51. 15 Bom. L, R. 855. 
(2) (1884) L. R, 11 I. A, 135, (4) (2877) L. R. 4 I. A. 228. 
(3) 0918) L, R. 40 F. A. 170; (5) Q902) L. R 291, A, 87, 
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two sons; the elder Mustafa, succeeded to the Taluka by the 
rule laid down in s. 22 of the Act, the younger was the 
appellant. On Mustafa’s death, leaving the respondont as his 
heir to the Taluka, the appellant sued for a half-share of the 
non-Talukdari property, which he claimed as co-heir with 
Mustafa under the ordinary Mahomedan law of inheritance. 

The Subordinate Judge fixed an issue whether there existed 
a family custom relating to the acquired property at variance 
with the ordinary law; he placed the burden of proving this 
on the defendant (respondent) and holding that he had not 
discharged it, decreed the plaintiff's claim. The Judicial 
Commissioners of Oudh reversed this decision, holding that 
the onus was on the plaintiff to show that the non-Talukdari 
property was subject to a different rule of devolution from the 
Taluka; they dismissed the suit with costs. The appellant 
then brought the present appeal. 


De Gruyther K. C. and Arthur Gray, for the appellant.— 
A summary settlemént ofthe Taluka was made by Govern- 
ment with Jamshed Ali Khan, the predecessor-in-title of the 
parties, and, on October 17, 1861, he was given a sanad 
providing that the estate should descend by the rule of 
primogeniture, For the effect of such sanads, see Debi Bakhsh 
Singh v. Chandrabhan Singh. 

It is not suggested that the appellant had any claim to tho 
villages comprised in the settlement and sanad, but his case is 
with regard to other property outside the Act altogether. With 
regard to this, custom at variance with the ordinary law must 
be proved ; failing such proof the property outside the Act will 
be partible: Janki Pershad Singhv. Dwarka Pershad Singh(2) 

The position there was the same as here, except that in the 
earlier case the new property was purchased out of the proceeds 
of the oid. 

' (MR. AMEER ALI,—The Board held that in the absence of 
any proof that the persons who required the property intended 
to incorperate it within the estate, it was not included.] 

These properties falling outside the Act,the ordinary law 
applies unless a custom is established. In Janki Pershad’s case 
it was the Hindu law; here it is the Mahomedan law. 

As to the evidence of custom which has been adduced in 
this case, the wazib-ul-arz papers prepared under the Oudh Cir- 
cular 20 of 1863, para 3 (Oudh Rules, p. 26) do not establish 
ee ee eee 


(2)(2910) L. R. 37 I, A. 168 ; (2) (1913) L. R. 40 I, A. 170; 
12 Bom, L, R. 1015, i Bom. L, B. 855. 
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any custom of impartibility: on the contrary, the pedigree there 
given shows that there were partitions. The mere fact that on 
some occasions the eldest son alone was put forward as owner 
is not conclusive that the estate was impartible: it was the 
practice for the eldest son to represent the family as regards 
the Government : Hyder Hossain v. Mahomed Hossain (1). 
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e Wajib-ul-arz is admissible in evidence under the Indian Yasry Anr 


Evidence Act, s. 35, to prove a family custom of inheritance 
stated therein: Lekraj Kuar v. Mahpal Singh (2), 

The nature of the evidence required to establish a family 
custom varying the ordinary law is discussed in Mayne’s Hindu 
Law (8th ed.) Art. 50, where various cases are cited ; vide also 
Field’s Law of Evidence, sth Edn., p. 106. Evidence of repu- 
tation as to the existence of a family custom is admissible, but 
of little value. Hence we have no evidence of witnesses who 
depose at first hand to the alleged custom. Evidence of men 
as to tradition of impartibility at variance with actual instances 
of partition, cannot establish the custom. Custom arises from a 
series of instances, and this Board has held that to prove it you 
must prove a series of instances, stray members of the family 
may have acted on the alleged custom, but that custom has 
never had the opportunity to grow to maturity. Both Courts 
admit that there was no custom of impartibility at the time of 
Pabar Khan’s death, when in fact a division took place. The 
burden of proving this alleged custom is on the respondent and 
it has not begn discharged. 


Dunne and Dube, for respondents—The inclusion of the 
taluk in list 2is conclusive evidence of the custom as affecting 
the ¢aluk. With that custom proved, it is very probable that 
the same rule applies to the other property. The Statute 
requires an inquiry as to the custom relating to the property 
included in the list: it is only after stich an inquiry that the 
entry is made, 

Janki Pershad Singh v. Dania Pershad Singh was a 
‘Hindu case, and a case of self-acquired property in a joint 
undivided family.» In Hindu law there are two totally different 
rules of succession as to self-acquired and ancestral property. 


Among Mahomedans there is no such distinction ; all property , 


goes normally in the same way. 
(Mr. AMEER ALI—If you prove a custom in fact, that would 
cover all property the man died possessed of, but the Act does 


(4) (1872) 14 M, I, A, 40L (2) (3879) L. R.7 L A. 63, - 


ae rg! 


/ 


888 


P G 
'1916 


S 


THE BOMBAY LAW REFORTER. (|VoL. xviii. 


not go so far: it merely established the custom as regards the 
taluka.) 


(Lorp PARKER OF WADDINGTON.-—A custom varies the 


Murtaza common law of inheritance, where there is only one rule of 


HUSAIN 


Va 


MONAMMAD 


descent the existence of a custom prima facie applies to all 
kinds of property : but where there are two, the proof of a 


Yasin Arr custom varying one is no evidence at all that the other IS 


aad 


Y 


varied. | 


There is a very marked distinction between list 2 and list 3. 
If the property were included simply because the then owner 
wished it to be impartible, there was no reason why he should 
get it in list 2: he could get all he wanted under list 3. The 
inclusion in list 2 is that the estate is labelled as one which, 
according to the custom of the family, descends to a single 
heir: Mayindar Bahadur Singh v. Acha Ram) 

The rule of descent: under list 2 need not be piimogeniture.: 
it may be selection: Thakur [shri Singh v. Thakur Baldeo 
Singh, (2) 

The sanad granted by Government on Jamshed Ali Khan’s 
application gives him what we may say was the family custom 
as the rule of devolution for the taluk, In 1868, when there 
was litigation a predecessor of the appellant admitted the 
custom of primogeniture, 

The custom is proved (1) by the Act, (2) by the T 
of the appellant’s predecessor and, (3) by tradition through a 
number of witnesses. Such evidence is not to he disregarded, 
even though instances confirming it cannot be cited: Mohesh 
Chunder Dhal y. Satrughan Dhal\®), 


As to the conclusiveness of entries in list 2, vide Mohammad 
Abdul Samad v, Kurban Hussain, 


De Gruyther, in reply—No custom has been established 
irrespective of the Act. The entry in list 2 or list 3 is conclusive 
only for the purposes of the Act and for succession to an 
‘estate ” under the Act, but not a word of the Act applies to 
any property which was not an estate at the time the Act was 
passed. It has never been held that the Act applies to such 
property merely because the owner was a Talukdar to whose 
taluk the Act applied. 

atthe Oudh Estate Act, 1869, applies only to “estate” as 
defined therein: Mohammad Abdul Samad v. Kurban 
(1) (1893) L, R. 20 L. A, 77, 78. 
(2)(1884) L. R, 12 I, A, 125. 
3) (1902) L, R. 29 I. A, 62,62; 4 Bom, L R 872, 


(4) (1903) L. R. a1 I. A. 30, 36; 
6 Bom, L, R. 238, 


oe 
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Hussain and Bhasba Radbidat Singh v. Indar Kunwar), 
There is only one rule of succession in Hindu law. Given 
and proved a custom, the whole property cannot pass by it, 
i. e„ the burden.of proof is on those who deny it: Jagdish 
Bahadur v, Sheo Partab Singh(?). 
In regard to property to which the Act does not apply, no 


* presumption of custom can be raised from the Act. Janki 


Pershad Singh v. Dwarka Pershad Singh is conclusive, unless 
it was wrongly decided. 

Once you have property to which the Act does not apply, 
you cannot have a retrospective custom: the ordinary law 
prevails unless a special custom is proved: and suca special 
custom must be proved, not of mere presumption, but of facts 
by the person who relies on it, 

Their Lordships’ judgment was delivered by 


Mr. AMEER ALI.—The facts of this case are fully set out 
in the judgments of the Judicial Commissioners of Oudh, from 
whose decree dismissing the plaintiff's claim this appeal is 
preferred ; their Lordships are thus relieved of the necessity of 
referring to them at any length. 

The suit was brought in the Court of the Subordinate Judge 
of Sultanpur to recover from the defendant, the Talukdar of 
Deogaon, in the district of Fyzabad, a halfshare of certain non- 
Talukdari property to which the plaintiff claims to be entitled 
by right of inheritance under the Mahomedan law. 

At the time of the annexation of Oudh the Taluka of 
Deogaon was found to be in the possession of one Babu 
Jamshed Ali Khan under a firman of the deposed King, bearing 
date the 23rd Shaban, 1271, corresponding with the 11th May, 
1855. On the roth December, 1858, a summary settlement of 
this‘property was made with him by the British Government, 
The kadulayat, or engagement for the payment of revenue, 
executed by Jamshed Ali Khan, bears date the 22nd January, 
1859. On the 17th October, 1861, he received a sanad 
conferring on him “the full proprietary right, title, and 
possession *’ of the estate of Deogaon and of Almasgunj, 
consisting of the villages in the list attached to his kadbulayat. 
This sanad, among other conditions, declared as follows :— - 

“It is another condition of this grant that in the event of your dying 
intestate or of any of your successors dying intestate, the estate shall 
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& 
descend to the nearost male heir, i.¢c., sons, nephews, ¥c., according to the 
rule of primogeniture, but you and all your successors shall have full power 
to alienate the estate, either in whole or in part by sale, mortgage, gift, 
bequest, or adoption, to whomsoever you please.” 


Jamshed Ali Khan died in 1865; his name, however, is found 
entered as Talukdar in the lists 1 and 2 mentioned in Act I 
of 1869 (the Oudh Estates Act). r 

He was succeeded by his son Raja Azam Ali Khan, who 
appears to have acquired between 1868 and the time of his 
death, considerable property, movable and immovable, which, 
not coming within the meaning ofthe word “estate,” defined 
in Act I of 1869, is usually called the non-Talukdari property. 
The plaintiffs claim relates to a half share of this property on 
the ground that it is not subject to the rule of devolution 
applicable to the estate or Taluka. 

Rajah Azam Ali Khan died in October 1899, leaving two 
sons, Mustafa Ali Khan and the present plaintiff; and the 
former as the elder succeeded to the estate by the rule of 
primogeniture in accordance with the provisions of the sanad 
and the rule laid down in s. 22 of the Act. He also 
obtained possession without dispute, so faras appears on the 
record, of all the non-Talukdari property, and held the same 
until his death in July 1909, when he was succeeded by his 
son, the minor defendant, Yasin Ali Khan. 

The plaintiff brought his suit on the rath April, 1910, and 
the main basis of his claim is that the property in dispute is not 
subject to the rule of succession by primogeniture, which 
regulates the descent of the Taluka, but is governed by the 
ordinary Mussulman law of inheritance, and that accordingly 
Mustafa Ali Khan and he became entitled on the death of their 
father to equal shares in the same. 

The defendant in his answer pleaded that the property in 
dispute was an accretion to the ancestral estate, and was, there- 
fore, subject to the same rule of descent as the Taluka, and that 
even if it were not so regarded, his father, and, on the death of 
his father, he himself became under the old family custom solely 
entitled to the said property. These contentidns took a con- 
crete shape in the statements of the respective pleaders recorded 
by the Subordinate Judge on the r4th June, 1910. The 
plaintiff’s pleader appears to have stated that the present claim 
was exclusively confined to properties that had been acquired 
by Rajah Azam Ali Khan, and did not relate to the Taluka ; and 
he contended that Act I of 1869 applied neither to the Taluka 
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nor tothe villagesin dispute, though the Taluka descended P. C. 
toa single individual by the rule of primogeniture under the 4946 
sanad. He further denied the existence of any family custom, =~ 
The defendant’s pleader, on the other hand, urged that the Murtaza 
Act applied to both classes of property, and that, apart from the Husain 
Act, family custom governed the descent of such property as eas i 
was not included in the estate under the Act, YASIN ALI 
The sixth issue framed by the Subordinate Judge relates to | —- 
i — Mr, Ameer 
the question of custom, and is in thege terms :— Ali 
a “6, Whether there exists any custom in the family of the parties 
elating to the acquired property, under which a single member becomes 
the owner, and according to which the father of the defendant and the 
defendant alone became entitled P” 
The onus of establishing the family custom was placed on 
the defendant; and although his pleader appears to have 
objected that this burden was wrongly thrown on him, he 
produced a considerable body of evidence, oral and document- 
ary, in support of his allegation regarding the course of de- 
scent relating to the family property. The plaintiff, inrebuttal, 
as it is called, of the case made by the defendant, gave his own 
evidence and examined his sister, a lady of the name of Kaniz 
Batul, widow of the late Nawab of Hasanpur. He also produced 
some wajib-ul-arz, or village administration papers for several 
years ranging from 1864 to 1873. To these their Lordships will 
refer, very shortly, later on. 
On the question whether Act I of 1869 applied to the 
estate of Deogaon, the Subordinate Judge held in substance 
that as Jamshed Ali Khan had died before it came into force, 
his name was wrongly entered in the lists prepared under the 
Act; and that consequently, the statute not being applicable, P 
no presumption with regard to custom could arise thereunder. a 
This view as to the non-applicability of the Act to the 
Taluka itself, which was not attempted to be supported before 
this Board, was rightly overruled by the learned Judges on 
appeal, and their Lordships will not refer to it further. Having 
held that no presumption could arise from the inclusion of the 
Taluka in List 2 asthe Statute did not apply to it, the Sub- 
ordinate Judge proceeded to consider the evidence. Among 
this were two important documents, one a petition of Rajah 
Azam Ali Khan bearing date the 27th May, 1873, presented 
to the revenue authorities, and the other a written statement 
filed in Courte on the rsth February, 1868. In both there 
were clear and explicit statements of the deceased Rajah 
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regarding the custom which governed the devolution of 
property in hisfamily. Both these statements the Subordinate 
Judge ruled out of consideration as he thought they referred 
only tothe Taluka, and had, therefore, no bearing on the 
question of succession to the non-Talukdari property. 

Dealing with the oral evidence, thus detached from any 
support from the documents, the trial Judge characterises the 
defendant’s witnesses, many of whom appear to be men of 
substance, and some of standing and position, as “tutored,” and 
their testimony as wholly untrustworthy ; and, relying on the 
wajib-ul-arz papers, and in some measure on the statements 
of the plaintiff’s sister, he came to the conclusion that the 
defendant had failed to prove the custom alleged by him. He 
accordingly decreed the plaintiff’s claim. This decision has 
been reversed on appeal by the Judicial Commissioners, who 
have dismissed the suit with costs in both Courts. Shortly 
stated, they have held that the estate of Deogaon is within the 
statute, and by virtue of the provisions of the Act there was 
a presumption in favour ofa pre-existing custom attaching to 
the Taluka which threw on the plaintiff in this case the onus of 
showing that the non-Talukdari property was subject to a 
different rule of devolution. They also considered the oral 
testimony adduced by the defendant as reliable, and referred 
to Rajah Azam Ali’s statements with regard to the custom of 
the family as showing that he made no distinction between 
ancestral and acquired property. 

The judgment of the Judicial Commissioners* has been 
assailed in this appeal chiefly on two grounds: firstly, it is 
contended that the presumption on which the learned Judges 
have mainly rested their decision, has been wrongly raised and 
wrongly applied ; and, secondly, that the onus has been wrongly 
thrown on the plaintiff, inasmuch as it lay on the defendant, 
as established in Janki Pershad Singh's case 0), known locally 
as the Ranimau case, to prove affirmatively the custom alleged 
by him. The two points are so closely inter related that 
their Lordships do not propose to discuss or consider them 
separately. . 

The contentions of the parties on the question of presump- 
tion rest on the provisions of ss, 8 and 1o of the Act; 
and although these sections have formed the subject of discus- 
sion in several previous decisions of this Board, it becomes 
necessary again for the purposes of this judgment to refer to 
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~ them shortly. Section 8 provides that “ within six months 
after the passing of the Act the Chief Commissioner of Oudh, 
subject to such instructions as he may receive from the 
Governor-General of India, shall cause to be prepared six lists, 
namely, first, a list of all persons who are to be considered 


Talukdars within the meaning of the Act.” As already yoy = 
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observed, a summary settlement of the Government revenue Yasty ALI 


“had been made with Jamshed Ali Kban on the 22nd January, NRF 
1859, a Talukdari sanad was granted to him on the 17th ‘ali 


October, 1861, and his name was entered as a Talukdar in the 
first of the lists. He had acquired, as declared by s. 3 
“a permanent, heritable, and transferable right” in his estate, 
and was unquestionably a Talukdar within the meaning of the 
Act. His death before the Act was passed into law makes no 
difference in his status or in his rights. The lists which the 
Chief Commissioner was directed to “cause to be prepared” 
were obviously in course of preparation long before the passing 
of the Act; the limit of six months was clearly meant as a 
limit for their completion, and not for their initiation. In fact 
it is beyond dispute now that Jamshed Ali and his heirs and 
successors to the estate are such Talukdars. 

List 1 isa general list of all Talukdars, without distinction 
as to the course of descent in their families in respect of the 
Taluka, The classification of Talukdars on the basis of the 
devolution of the estate begins with list 2, whichis “a list of 
Talukdars whose estates, according to the custom of the family 
on and before the 13th day of February, 1856, ordinarily 
devolved upon a single heir.” The use of the word “ordinarily’” 
clearly implies that an occasional variation would not affect 
the “customi” of devolution. 

The third is “a list of the Talukdars, not included in the 
second of such lists, to whom sanads or grants have been or 
may be given, or made by the British Government, up to the 
date fixed for the closing of such lists, declaring that the 
succession to the estates comprised in such sanads or grants 
shall thereafter be regulated by the rule of primogeniture.”’ 

On behalf of the appellant, it is contended that although 
the name of Jamshed Ali; Khan is included in list 2, the fact 
that the succession is declared in the sanad to go by primo- 
geniture shows that the estate really came under list 3 and not 
under list z, and that, consequently, no presumption. as to a 
custom relating to the descent of the estate can arise. in 
support of this contention, reference is made to the Chief 


Ameer 


Ri Ame 


$94 THE BOMBAY LAW REPORTER. (VOL. XVii 
Ld 
P. ©. Commissioner’s circular, dated the 18th day of January, 1860, 
1916 by which the Talukdars were invited ‘to file a written declara- 
ww _ tion,”’ expressing their desire that their estates should not be 
Murtaza subdivided at their death “or in any future generation.” A 
HUsaIN similar expression of wish was invited from such Talukdars 
Mo ee as had received sanads, “and in whose families the law of 
Yasıy Ayr primogeniture does not prevail.” . 
It appears that in response to this invitation, Jamshed Ali 
Khan submitted, on the 6th day of February, 1860, the fol- 
== lowing representation :— 

“Sir, 

“ The British Government has been pleased to confer upon me the 
proprietary rights of the Deogaon estate, Pargana Jagdispur, District 
Fyzabad. I, therefore, wish and pray that after my death my estate may 
be allowed to continue in my family. generation after generation, in its 
entirety, without partition, according to the custom of 7aj-yaddi, and the 
younger brother may get the maintenance from the gaddi-nushin.” 


Mr, Amer 
Ali 


It is urged that these two documents, taken together, show 
that family custom or usage did not form the basis of the 
declaration as to the rule of descent by primogeniture, which 
does not come under list 2 but comes only under list 3. This 
proposition .is attempted to be supported by reference to 
certain dicta, or rather expressions, of this Board in the case 
of Achal Ram v. Udai Pariab,2) and in that of Thakur Ishri 
Singh v. Baldeo Singh(2, The appellant’s contention receives 
some colour from the words of Sir Barnes Peacock, who 
delivered the judgment of the Board in Achal Ram's case, 
“that when a Talookdar’s name was entered in the second list 
and not in the third, the estate, although it is to descend to a 
single heir, is not to be considered as an estate passing 
according to the rules of lineal primogeniture.” But it must 
be observed that that case proceeded on its own special facts ; 
the Talukdar Pirthi Pal Singh, whose name had been entered 
in list 2, had died before the Act came into force ; there was no 
dispute, however, that the succession to his estate was govern- 
ed by the Act. He left no heir coming within the first five 
sub-sections of s, 22, and the property had accordingly 
“descended” to the widow, who held it for her lifetime; and 
after her death it was held by her daughter. On the death of 
the daughter, Achal Ram, her husband, took possession of the 
estate. The suit by Udai Partab was brought to recover 
possession of the estate from Achal Ram, on the ground that 


(1) 883) L, Ran I, A, 5a, (7) (2884) L, R. 11 I, A. 185. 
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he, Udai Partab, was entitled as the nearest male: agnate of P. C. 
the deceased Talukdar, The case really fell within sub-s. 11 1916 
of se 22, and the issue relating to descent by right of lineal we 
primogeniture did not directly arise in it. MURTAZA 
Their Lordships think that the views expressed by Sir HUSA" 
Barnes Peacock must be read in conjunction with the facts of wees ne 
‘the case and ought not to be extended so as to exclude the rule Yasin Axi 
of descent by primogeniture from the scope of list 2. In fact, ae Pe 
in Thakur Ishri Singh’s case decided shortly after, where also” `Ali 
the deceased Talukdar’s name was inserted in lists 1 and 2, ~~ 
Sir Arthur Hobhouse (afterwards Lord Hobhouse) delivering 
the judgment of the Board used the following language: “New, 
however true it may be that if there is absolutely nothing to 
guide the mind to any other conclusion, an impartible estate 
will descend according to the rule of primogeniture, it is im- 
possible to say there is no such guide in this case.” It was found 
in Thakur Ishri Singh's case that the deceased Talukdar Bani 
Singh had in his lifetime, on the 2zoth February 1860, in answer 
to the Chief Commissioner’s circular letter already referred 
to, stated the usage in his family to be the selection of “an 
able one” out of several sons “ without reference to seniority” 
to succeed to the estate; “ thatis to say, according to shim,” 
adds Sir Arthur Hobhouse, “ that law which is familiar to us 
under the name of tanistry, or something very like it, prevailed 
in his family.” The conclusion is thus expressed :— 
“ The question is, whether the appellant, having the onus probandi on 
him to show that primogeniture is the law of the family, has proved his 
case; and he certainly is very far indeed from proving his case, the 
evidence, so far as it goes, being the other way.” 
This decision certainly does not exclude descent by rule 
of primogeniture, from the scope of list 2; whilst s. 22 
expressly declares that succession ad intestato to the estates of 
Talukdars whose names are inserted in list 2 equally with 
those entered in lists 3 and 5 shall be by lineal primogeniture. 
It provides in the first three sub-sections as follows :-— 
“Tf any Talukdar or Grantee whose name shall be inserted in the second, 
third, or fifth of the lists mentioned in section 8, or his heir or legatee, 
shall die intestate as to his estate, such estate shall descend as follows, 
« Viz ių 
“(1)} To the eldest son of such Talukdar or Grantee, heir or legatee, 
and his male lineal descendants, subject to the same conditions and 
in the same manner as the estate was held by the deceased ; 
‘‘(2) Or if such eldest son of such Talukdar or Grantee, heir or 
legatee, shall have died in his father’s life-time, leaving male lineal 
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descendants, then to the eldest aud every other son of such eldest 
son successively, according to their respective seniorities, and their 
respective male lineal descendants, subject as aforesaid ; 

**¢3) Or if such eldest son of such Talukdar or Grantee, heir or legatee, 
shall have died in his father’s life-time without leaving male lineal 
descendants, then to the second and every other son of the gaid 
Talukdar or Grantee, heir or legatee, successively, according to their 
respective seniorities, and their respective male lineal descendants, 
subject as aforesaid,” 


The amenaments made by the Oudh Estates (Amendment) 
Act of 1910 do not affect the matter. 

Their Lordships are, accordingly, of opinion that there is no 
substance in the contention of the appellant based on the 


difference in the phraseology of s. 8 relative to lists 2 


and 3 that descent by primogeniture is confined to cases 
coming under list 3, Section 10 ofthe Act after declaring 
that “no persons shall be considered Talukdars or grantees 
within the meaning of the Act, other than the persons named 
in such original or supplementary lists as aforesaid ” (s. 9) 
provides that “the Court shall take judicial notice of the 
said lists and shall regard them as a conclusive evidence that 
the persons named therein are such Talukdars or ia 
that is, “within the meaning of the Act.” 

‘This does not mean they shall be conclusive merely as 
to the fact that the persons entered therein are Talukdars 
as defined in s. 2; in their Lordships’ opinion, the provi- 
sion of s. ro goes much further; it means tha the Courts 
shall regard the insertion of the names in those lists “as a ` 


 eonclusive evidence” of the fact on which is based the status 


assigned to the persons named in the different lists. For 
example, in list 2such Talukdars alone are included, whose 
estates, according to the custom of the family “ on and before 
the 13th February, 1856” (the date of the first Annexation of 
Oudh), “ordinarily descended upon a single heir,” Their title 
to have their names inserted in that list is based on the specific 
family custom set out in the section. Under s. ro the 
Courts are bound by the statute to regard as conclusive the 
fact that there was such a pre-existing custom attaching to 
these estates on which their inclusion in list 2 was based. 

In the present case Jamshed Ali Khan’s name was included 
in list 2; it could only have been done by virtue of a pre- | 
existing custom governing the devolution of the estate toa 


‘Single heir. Section 10 makes the entry of his name in list 2 


conclusive evidence of that fact. There is no dispute that in 
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this case the estate descends by lineal primogeniture ; the only 
question for determination is whether the custom which has 
, thus received statutory affirmation with respect to the estate 
attaches also to the non-Talukdari property, and governs its 
devolution. 

The provision as to the conclusiveness contained in s, Io 
is confined to estates within the meaning of the Act; it does 
not apply to non-Talukdari property. The existence, however, 
of the pre-existing custcm gives rise to a presumption. It is 
urged on behalf of the appellant that this presumption is not 
enough: and that the defendant must establish affirmatively 
the course of descent alleged by him: The contention that the 
onus lies primarily on the defendant is supported by a reference 
to the decision of their Lordships in the case of Janki Pershad 
Singh v. Dwarka Pershad Singh.) The plaintiff in that case 
had obtained a decree in the Courts in India for a half-share of 
the after-acquired properties of the Talukdar, on the ground 
that the defendant had failed to establish that by the custom of 
the family these acquisitions became part of the original estate, 
and were, therefore, not subject to the ordinary rules of 
inheritance ; and this decree was upheld by this Board. That 
case had can in a family subiect to the law of the Mitakshara, 
which recognises two courses of devolution in the case of 
what is called “ obstructed inheritance”: the ancestral property 
descending in one channel, the self-acquired property in 
another. Even where the estate is impartible, this distinction 
in the course of descent is recognised, This is exemplified in 
Maharajah Pertab Narain Singh v.Maharanee Subhao Kooer 
(2) (a case under the Oudh Estates Act), where, in making the 
decree, their Lordships added the following limitation :— 

‘The declaration, however, must, their Lordships think, be limited to 
the Taluk and what passes with it, If the Maharajah had personal or 
other property not properly parcel of the Talukdaree estate, that would 
seem to be descendible according to the ordinary law of succession.” 

Similar differentiation was made in another Mitakshara case 
which, however, did not arise in Oudh, but which equally 
exemplifies the*rule: Svimati Rani. Parbati Kumari Debi v. 
Jagadis Chunder Dhabal(®), . 

Unless there be a custom by which self-acquired properties 
in a Mitakshara family become part of the ancestral estate, or 
unless it be shown that the person acquiring the same intended 

Bom. L, R. 352. (8) (2902) L, R, 29 I A, 82, 98, 
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to incorporate such acquisitions with the estate, they descend 
by the ordinary law of inheritance. For example, where the 
owner of an ancestral impartible estate possessed also of self- 
acquired properties, diés leaving lineal male descendants, as the 
inheritance is “ unobstructed,” both classes of property go to 
them; supposing, however, he were to die leaving no male 
progeny in the direct line, but a widow anda divided 
agnatic relation, in the absence of a custom the self-acquired 
property would go to the widow, whilst the estate would devolve 
on the agnatic heir. The onus of establishing a custom detors 
the ordinary rule in such a case would lie on the person asserting 
it. This was the principle on which their Lordships proceeded 
in Janki Pershad Singh's case. 

The Mahomedan law makes no distinction between 
ancestral and self-acquired property, and recognises no principle 
of differentiation in the matter of lineal and collateral succession 
as is the case under the Mitakshara which divides inheritance 
into “ unobstructed and obstructed heritage.” All classes of 
property, whether ancestral or self-acquired, follow one rule of 
devolution. Ifa custom governs the succession to the ancestral 
estate, the presumption is that it attaches also to the personal 
acquisitions of the last owner left by him on his death ; and it is 


for the person who asserts that these properties follow a line of 


devolution different from that of the Taluka to establish it. 

Their Lordships are of opinion that the Judicial Commis- 
sioners in the present case were right in holding that the Sub- 
ordinate Judge had wrongly placed the onus on the defendant. 
As already observed, a pre-existing custom relating to the 
descent of the ancestral estate to a single heir received statutory 
affirmation in 1869, The presumption is, the family being 
Mahomedan, that prior to 1856 the same rule of devolution 
applied to the self-acquired property of the previous owners, 
and applies to the acquisitions of Rajah Azam Ali Khan. That 
presumption the plaintiff has sought to rebut by statements and 
recitals contained in a number of Wayib-ul-arz papers. A 
Wajib-ul-arz isa village administration paper, prepared by a 
village official, in which are recorded the statements of persons 
possessing interests inthe village relative to existing rights 
and customs. As such they are of considerable value in the 
determination of such rights and custom. But statements 
which merely narrate traditions and purport to give the history 
of devolution in certain families not even of the narrators, 
stand in no better position than any other tradition. 


~~ 
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The following facts connected with Jamshed Ali Khan’s P. C. 
family will make this absolutely clear. It may betaken asa = jq4g 
historical fact that some four centuries ago a Rajput adventurer Ww 
of the name of Barawand Singh or Raja Barar, ofthe Rae MURTAZA 
Bareilly district, raided into the Fyzabad district, and after Huss! 
ousting the Bhar inhabitants from their ancient possessions Te i0 

established himself there with his clan, apparently since Yasin Arr 
then called the Bhale Sultan clan, on account of their prowess 
with the pike or lance. Barar’s descendants appear to have 
multiplied immensely; some have remained Hindus, others 
have adopted the Moslem. religion. Tradition ascribes the 
adoption of Islam to one of his early descendants, named 
Palandeo, who lived in the time of the Afghan Emperor Sher 
Shah, from whem he is said to have received the title of 
Malikpal. This Malikpal is claimed as the progenitor of the 
Mussulman section of the Bhale Sultan clan. ‘fhe fourth in 
descent from Malikpal was Pahar Khan, with whom, according 
to the defendant’s case, began the origin of the Deogaon 
estate The Pahar Khani section of the Mussulman Bhale 
Sultans, to which the Talukdar of Deogaon belongs, trace 
their descent to him, whilst the Mubarak Khanis derive their 
origin from Mubarak Khan, his brother. The Talukdars of 
Mahona and of Uchgaon are Mubarak Khanis. The son of 
the Talukdar of Mahona (in the absence of his father in 
Mecca) has given evidence in this case on the side of the 
defendant on the question of the custom ; so has the Talukdar 
of Uchgaon. Jamshed Ali Khan was the eighth in descent 
from Pahar Khan. 

The wayjib-ul-arz papers, on which the plaintiff relies, 
contain the statements ofa number of Bhale Sultans, both 
Hindu and Mussulman, regarding the origin of their respective 
title to the lands they hold in the several villages to which 
these papers relate. The history of their title is based purely 
on family tradition, They describe how after Barar and his 
clan settled in this district his descendants continued to split 
up, until several of them formed stocks of their own. Inno 
case, however, they appear to bring down the tradition of 
division beyond Pahar Khan. The plaintiff admits in his 
deposition that there has been no partition of the family 
property since the time of Alahdad Khan, the third in 
descent from Pahar. His own statement lends strong 
corroboration to the large volume of concurrent testimony 
regarding the rule or custom governing the descent of the entire 


Mr, Ameer 
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P. ©. family property, whilst the ee eee papers on which 
1916 tbe first Court relied, do not support the case put forward for 
or him, 
ee In their Lordships’ opinion, the plaintiff has failed to 
AN establish that the devolution of the non-Talukdari property 
Monamuap iS subject to a rule different from that governing the estate, 
Yasin Apr and that his claim was rightly dismissed in the Judicial Com. 
Mr. Ameer MiSsioners’ Court. Their Lordships will, therefore, humbly 
Ali advise His Majesty that the decree of the appellate Court 


should be affirmed, and this appeal should be dismissed with 
costs. 


Appeal dismissed. 
solicitors for appellant: Watkins & Hunter. 
Solicitors for respondents: Barrow, Rogers & Nevill, 





[ Ox appeal from the High Court of Judicature at Allahabad. | 
Present : 
LoRD ag. LORD PARMOOR AND MR. AMEER ALI. 


FATEH CHAND 


1916 P 
wm . 
June 28, PANDIT RUP CHAND. 


Construction of will—Devise of whole estate to one person coupled with a 
devise of a particular village to another—Repugnancy—Lapress conferment 
of powers of alienation upon general devisec and omission of such powers 
in case of particular devisee—Whether such difference of language limits 
the interest of the particular devisee. l 


A testatrix described her title as “I am the sole owner in possession 
( malik-o-gabiz ) of his (her deceased husband’s) entire estate and 
possess all the proprietary powers” and bequeathed the entire estate 
of her husband to one F. C. with certain conditions, one of which was 
that‘ I shall continue to be the owner in possession of the entire 
estate the subject of the will and possess all the powers such as those 
of making sales, mortgages, &c.” and condition 4 was ia the following 
terms; “ I have bequeathed Mauza Khudda, with all the property to 
Mussammat Gomti—After my death she shall be the owner in possession 
(malil-o-qabiz) of the entire property in Mauza Khudda aforesaid—;” 

Held, that the words “ malik-o-qabiz ” signify a full ownership in 
property; that by condition 4 the village in question was absclutely 
bequeathed to Musammat Gomi; that expressions as to powers of 
alionation by the testatrix neither abate from, nor fortify, the 
completeness of the ownership and possession of the testatrix, and, 


* Reported by J. M, Parikh, Barrister-at-Law, London. 
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being words which are thus sutplasage, should be omitted in construing P, C., 

condition 4; and that inasmuch as the entire estate devised to F. C, 

was subject to conditions, an absolute gift of the village in question to 1916 

another person was an exception but not repugnant to F. C. 
Musammai Surajmani v, Rabi Nath Ojha (1), approved and followed, 


THE main question in this appeal was the construction ofp pene Rup 
the will of Musammat Gomti Kunwar. The material clauses Qpayp 
of the will were as follows :— niin 


Musammat Gomti Kunwar, widow of Lala Sri Kishun Das, rais of 
Chhapar aud daughter of Lala Ganpat Rai, caste Mahajan, rais and 
resident of Saharanpur, declare as follows m- 

Under the will of my husband I am the sole owner in possession of his 
entire estate and possess all the proprietary powers. I have no male or 
female issue, and lifeis uncertain and not everlasting, Hence, through 
foresight and with a view to avoid future troubles and disputes, I in a 
sound state of body and mind, bequeath the entire estate of my husband to 
Fateh Chand, son of Lala Sri Ram Das, whois related to me as the son 
of my ‘jett’ ( husband’s elder brother ) subject to the following conditions. 
ĮI covenant in writing that I shall abide by the following conditions.—~ 

1. Bolong as [I live, I shall continue to be the owner in possession of 
the entire estate, the subject of the will, and possess all the powers, such 
as ( those of ) making sales, mortgages, gift, &c. l 

2, After my death, the said person (the legatee) shall become the . 
owner in possession of the entire estate of my husband and he, too, shall 
possess all powers of alienation like myself. 

4. I have bequeathed Mauza Khudda, with all the property, to 
Musammat Gomti, the daughter of my priest ( purohit) whose marriage was 
celebrated by my father-in-law and whom I have brought up as my own 
daughter. After my death, she shall be the owner in possession of the. 
entire property in Mauza Khudda aforesaid. 

The suit was brought by the respondent, a purchaser from 
Musammat Gomti, for possession of Mauza Khudda with mesne 
profits. The Subordinate Judge held that there was repugnancy 
in the géneral and particular devises, and that though the 

‘most obvious solution would be ic treat the particular devise 
as an exception to the general bequest, it would be a “more 
enlightened ” explanation to rely upon the testatrix’s use of 
certain sort of words by way of conferring an absolute estate 
on the general devisee Fateh Chand and her “ significant omis- 
sion ” of such words in the case of the particular devisee 
Musammat Gomti. He held that on the true construction of 
the will, Musammat Gomti took a life-estate only, and decreed 
' the suit to the extent of such life-interest. 

Both parties appealed to the High Court, with the result 
that it set aside so much of the decree of the Court below as 
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P. ©. -in any way limited the estate of the plaintiff in the property 
-1916 in dispute. i 
vv The appellant then appealed to His Majesty in Council. 
atten De Gruyther K. C. and J, M. Parikh, for the appellant,— 
_y,. . The substantial question in this appeal is the construction of 

Panprr Rup Musammat Gomti’s will. The true construction is that which 
CuaND the Subordinate Judge has placed upon it, The words malih-o- 
~T gabiz in themselves no doubt denote absolute ownership: 
Musammat Surajmani v. Rabi Nath Ojha®). But these words 
are not conclusive that the devisee is to take an absolute 
estate: the instrument has to be looked at asa whole, and 
other parts of it negative that supposition, In a similar case, 
Punchoo Money Dossee v. Lroylucko Mohiney Dossee(2), it 
was held that a widow of whom the same words were used 
took only a limited estate, In each case we must endeavour 
' to ascertain what the testator really intended. 
[ Lord SHAW referred to Chunilal v. Bai Samrath®), ] 
Parikh, followed. 
Sir William Garth and Dube, for respondents, were not 
called upon. 
Their Lordships’ judgment was delivered by 


Lorp SHaw.—In these consolidated appeals it has been 
admitted in the argument submitted to the Board by the coun- 
sel for the appellant . that substantially only one question falls 
now to be determined. That question has reference to the 
construction of a will dated the 18th September, 1901, of one 
Musammat Gomti Kunwar. In that document there is a de- 
scription of the title of the testatrix given in the following words: 
* I am the sole owner in possession of his “(her husband’s]’’ 
entire estate and possess all the proprietary powers.” Their 
Lordships note that throughout this will the term thus 
translated “ sole owner in possession ” or “owner in possession ” 
is “ malik-o-gabiz.”’ 

Having thus described the property she proceeds to 
bequeath “ the entire estate of my husband to Fateh Chand,» 
There is, however, appended to this bequest of the entire estate 
the subjection of the whole of the estate “to the following 
conditions,” and a covenant in writing by herself that she 
would abide by those conditions. One of those conditions is in 


(1) (1907) L. R. 35 I. A, 17; 10 Bom, L, B. 59. (8) (2914) 16 Bom L, R. 366° 
(2) (1884) I. L. R, 10 Cal. 342, 
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the following fni :—(4.) “ I have bequeathed Mauza Khudda, 
with all the property to Musammat Gomti, the daughter of my 
priest (purohit) whose marriage was celebrated by my father-in- 
law, and whom I have brought up as my own daughter. After 
my death, she shall be the owner in possession of the entire 
property in Mauza Khudda aforesaid.” 

«Their Lordships hold that there can be but little doubt 
that under the first sentence of condition 4 there would have 
beena competent bequest of Khudda, the village, with the 
totality of rights falling under the designation “‘jumla-i-hakiat.” 

Under the second part of condition 4 which says that the 

village is to be owned in possession, their Lordships cannot 

liold that there has been any abatement of the force of the 
words employed. Those words are “malik-o-gabiz.”’ Trans- 
lated ‘owner in possession” they truly are “owner and 
possessor of.” There can, according to their Lordships view of 
this will, if condition 4 were alone under construction, be 
therefore no doubt, under either branch of it, that that village 
now belongs under this will to Musammat Gomti. 

The argument presented to the Board, however, was that 
while that same form of expression was used in earlier portions 

of the will, there were appended toit certain conditions or 
elaborations of which a sample may be given from condition 1. 
t I shall continue,” says that portion of the will, “to be the 
owner in possession of the entire estate the subject of the will,” 
and then theye are added these words “and possess all the 
powers such as (those of) making sales, mortgages, gifts,” &c. 

In their Lordships’ opinion these expressions do not abate 
from the completeness of the ownership and possession, nor do 
they fortify itin any way whatever. Accordingly condition 4, 
omitting the words which are thus surplusage, has to be given 
effect to, and it must be given effect to in‘ the full sense 
recognised by law. 

Their Lordships are of opinion that with regard to that 
sense there is now in the Indian law no doubt whatever. The 
judgment of Lord Collins in Musammat Surajmantv. Rabi Nath 
Ojha attaches to the word “ madik.o-gabiz” unquestionably 
a signification of a full ownership in property. Such an 
ownership in property in their Lordships’ view was thus 
conveyed in this village to Musammat Gomti, and their Lord- 
ships will only conclude these observations by saying that 


(Dugon L, R, 35 L, A. 17; 10 Bom, L., R, $9, 
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P. ©. in their view there is no repugnancy in such a construction. It 
iw1¢ ÍS perfectly true that the entire estate was conveyed in the first 
~~ place to Fateh Chand, but it was subject to conditions. Ona 
' Farra perusal of those conditions, No. 4 occurs to the effect that as an 
CHAND exception from the conveyance of the entire estate this village 
P a Roe is conveyed. This is not a repugnaucy in the proper sense of 
Cmayp the term, and taking the clauses of the will together it simply 
—— means that Fateh Chand takes the entire estate, with the 
Lord Shaw: 

sens exception of this village, while it, in proper conveyancing terms, 

is disposed of in favour of Musammat Gomti. 
Their Lordships are accordingly of opinion that there is no - 
| ground for the argument which would upset the judgment of 
the learned Judges of the High Court, Their Lordships agree 
with that judgment, and they also agree with the observations 
made as to the judgment of the Subordinate Judge who, with 
much care, had arrived at a different conclusion The views of 
the High Court are shared by this Board, and accordingly they 
will humbly advise His Majesty that these appeals be dismissed 
with costs, including the costs of the petition for special maS 
to appeal. 
Appeals dismissed, 

Solicitors for appellant: 7. L. Wilson & Co, 


Solicitors for respondent: Barrow, Rogers & Nevill. 


[ Ox appeal from the High Court of Judicature at Allahab ad.) , 


Present : z 
LORD SHAW, LORD PARMOOR AND MR. AMEER ALL. 
 1¥16 o ` AHMAD RAZA | 
iia D , 
July, 21 SAIYID ABID HUSAIN.* 


Stamps—Bengal Regulation 10 of 1829, Sees, 3, 17, and Schedule A, Aris. 3, 
' 20—Lost deed alleged to be insufficiently stamped—Presumption that 
documents accepted by Court are properly stamped—Mortgages in India 

. before the Transfer of Property Act(1V of 1882;—No writing required. 


In a suit for redemption of an usufructuary mortgage, dated 1857 
the documents on which the plaintiff relied to establish the mortgage 
was a certified copy of a petition of compromise filed in Court in that 
year. The suit was based on the recital in the petition relating to the 
mortgage and the certified copy in question bearing a one rupee stamp 
was issued in 1857, The record of the proceedings in‘ which the 


* Reported by J. M, Parikh, Barrister-at-Law, London, 
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petition was filed was destroyed in the Mutiny. The defendants 
objected that the contract was not enforceable, inasmuch as the 
document was not properly stamped :=— 

Held, that before lhe Transfer of Property Act (IV of 1882) 
came into force, such mortgages could be created without any writing, 
outside the Presidency towns by simple delivery of possession; that 
the said petition recited the terms on which the then dispute was 

e settled, among them being the agreement relating to the usufructuary 
mortgage; that the morlgage was verbal and was valid and the presont 
suit was not based on an agreement contained in the petition; that if 
the petition was treated as the document creating the mortgage, it 
must be presumed that the officer before whom it was prezented 
satisfied himself that it was properly stamped and no inference that 


it was not so stamped could be derived from the fact that the copy 
bears a one rupeo stamp, 


THE facts of the case are sufficiently stated in their Lord- 
ships’ judgment. The only question was whether, assuming 
that the petition of compromise therein mentioned created the 
mortgage sued on, it was properly stamped in accordance with 
Bengal Regulation 10 of 1829, the stamp law there in force, 
The District Court found that it was not: the High Court held 
that it was. Hence this appeal, 

Raikes, for appellant.—The High Court had no power to inter- 
fere in second appeal with the District Judge’s finding of fact, 
and the District Judge is right and the High Court wrong on the 
question of law. The respondents based their claim on a lost 
document of which they had a copy. The question arose whether 
secondary eVidence of the lost document could be given without 
proving that it was duly stamped. If the original is not 
stamped, a penalty can be paid and the document stamped. 
But if the original is lost, a copy cannot be stamped; the act 
does not provide for payment of the penalty on a copy, but 
only on an original: Rajah of Bobbili v. Inuganti China 
Siturasami Garu (1). 

[LORD SHAW.—The document was filed in Court in 1857, 
Do you ask us to assume it was not properly stamped at the 
time ?] 

Yes, for the reason that such applications are not stamped 
at all when there is a consent decree ona compromise. There 
is nothing to show that the Court gave a consent decree. 
The document then bore a rupee stamp which was insufficient, 
In substance the plaintiffs are not suing to redeem the mortgage, 
but on the agreement set out in the petition. 


(1) (2899) L. R. 26 I, A. 262. 
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(Lorp SuAw.—They could have made an oral agreement], 

They do not say they did. As to sufficiency of stamp, vide 
Bengal Regulation 10 of 1829, s. 3 (Stamp) and s. 17 (Court 
Fees) If the document is an agreement, it comes under 
Schedule (a) Art. 3. The copy bears the same stamp as the 
original Schedule (a) Art. 20. 

The facts in Ramdayal v. Dhoobey Jhaunnan Lal) are 
different from those in the present case. 


De Gruyther K. C. and Sir William Garth, for respondents, 
were not called upon. 
Their Lordships’ judgment was delivered by 


Mr. AMEER ALI—This appeal from a judgment and 
decree of the High Court of Allahabad arises out of a suit 
brought by the plaintiffs in the Court of the Subordinate Judge 
of Azamgarh, for the redemption of an usufructuary mortgage 
alleged to have been created in 1857 in respect of a twelve 
annas share in the village of Malgaon. The document on 
which they rely to establish the mortgage is a certified copy 
of a petition of compromise filed in Court on the 1st of April, 
1857. Itis not disputed that the record of the proceedings in 
which this petition was filed, was destroyed in the Mutiny, 
which broke out shortly after. The certified copy is, however, 
admissible in evidence relative to the facts recited therein, and 
was rightly admitted by the Subordinate Judge. The ques- 
tion for determination in this appeal is, however, whether if 
the petition is to be treated as creating the mortgage, it was 
properly stamped in accordance with the Indian Statute then 
in force to entitle the plaintiffs to sue upon it. 

The facts which led to its being filed in Court are simple, 
A suit had been brought by the plaintiffs’ ancestors against the 
predecessors of the defendants for a decree for possession “ by 
partition” of the twelve annas share in Mowzah Malgaon to 
which they claimed to be entitled. Their claim appears to 
have been dismissed by the first Court. The appeal from this 
dismissal of their suit, preferred by the plaintiffs, was pending 
before the Zillah Judge. The parties, however, came toa 
compromise, and, as stated already, on the 1st April, 1857, filed 
before that officer the petition in qusetion, signed by the 
pleaders of the parties, In this petition they notified to the 
Court the terms of the settlement, and prayed that the case 
might be decided according to the conditions set forth above, 


\1) (1871) 3 N. W. P. 14, 
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These “ conditions ” are stated in the body of the petition in the 
following terms :—- 

“Now the parties have come to a settlement in this way, that we, 
the ‘respondents, admit the ownership of the appellants, and that the 
claim has been brought within time; that the respondents shall remain 
in possession of the aforesaid property for a period of twelve years in lieu 
ofthe mortgage money ; that the appellants shall redeem the aforesaid 
property after twelve years, on payment of the mortgage money out of 
their own pocket.” 


The order endorsed on the document is as follows :— 


‘To-day the pleaders for the parties filed this compromise in the 
presence of their respective clients, and verified and admitted all the 
conditions laid down therein, It is, therefore, ordered that the com- 
promise be placed onthe record, and the case be put up to-morrow in the 
forenoon for final disposal.” 

And then follows the date (ist April, 1857), and the Judge’s 
signature in English. 

On the 28th April, 1857, the certified copy now filed was 
issued to the pleader acting for the predecessors of the 
plaintiffs. 

The present suit is based on the recital in the petition 
relating to the mortgage. The defendants, among other pleas, 
raised the objection that the contract was not enforceable, 
inasmuch as the document was not properly stamped. The 
Subordinate Judge overruled this objection, and holding in 
favour of the plaintiffs on the other points decreed their claim. 
The District Judge on the appeal of the defendants came to 
different conclusion. He was of opinion that “ the original 
deed of compromise’’ bore only a stamp ofr rupee, and he 
went on to say :— 

“If the original had bornea stump of 10 rupees the stamp on the 
copy would also have been one of 10 rupees, as required by Article zo of 
Schedule (A) of the Regulation. I hold that the original compromise bore 
a stamp of 1 rupee only ; that the document required a stamp of 10 rupees; 
and that as the document was insufficiently stamped its copy is not 
admissible in evidence.” l 

He accordingly reversed the decision ofthe Subordinate 
Judge and dismissed the suit. The plaintiffs thereupon appealed 
to the High Court of Allahabad, which set aside the decree of 
the District Judge and restored that of the first Court, 

The defendants have appealed to His Majesty in Council, 
and their main contentions against the judgment and decree of 
the High Court are the same that found acceptance before the 
District Judge. 
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In their Lordships’ opinion there are two short answers to 
the defendants’ objections. It is not disputed that before the 
Indian Transfer of Property Act (IV of 1882) came into force, 
such mortgages could be created without any writing, outside 
the- Presidency towns by simple deliyery of possession, Lhe 
petition by which the compromise was notified to the Court 
recites the terms on which the dispute was settled, among 
them being the agreement relating to the usufructuary mort- 

gage. ‘Lhe mortgage was made verbally, and was valid 
according to the law then in force; it was notified to the 


Court asa part of the settlement. The present suit is not“ 


based on any agreement contained in the petition ; it is based 
on a contract made outside and recited init to enable the 


‘Court to -make a decree in accordance with the settlement. 


If the Zillah Judge passed a formal order, as he proposed to do, 
embodying in his decree the terms of the settlement, and 
there is no reasonto suppose that he did not, the presext 
objection must necessarily fallto the ground. But whether 
he did or did not, the present suit. based on the agreement 
made independently of and{before the petition was filed in 
Court, would be clearly maintainable. 

Again, if the petition is to be treated as the document 
creating the mortgage, itmay berightly presumed that the 
officer “before whom it was presented satisfied himself that it 
was properly stamped. No inference can be derived from the 
fact that the copy bears a 1-1upee stamp. Under the Court 
Fees Act (VIL of 1870) itis the proper stamp for issuing a 
copy of the proceeding in the Zillah Court; and as a copy of 
the petition and the order thereon, it bears the right Court 
fee stamp of 1-rupee. The District Judge clearly fell into an 
error in taking the stamp on the certified copy as an indication 
of the stamp on the petition itself. 

Their Lordships concur generally with the reasons given 
by the learned Judges of the High Court for overruling the 
decision of the District Judge,-and they are of opinion that 
this appeal should be dismissed with costs. 

And they wlll humbly advise His Majesty accordingly. 


Appeal dismissed. 


Solicitors for appellants: 7. L, Wilson & Co. 
Solicitors for respondents : Watkins & Hunter, 
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[On appeal from the High Court of Judicature at Madras] 
Present: 


THE LORD CHANCELLOR (LORD BUCKMASTER), 
LORD ATKINSON AND SIR JOHN EDGE. 


MAHARAJA OF BOBBILI 
. y 


SREE RAJAH NARASARAYA.* 


Limitation Act (XV of 1877), Art. 179—Code of Civil Procedure (Act XIV of 
1882), Secs, 223, 224, 228 and 280—~Application for execution ofdecrec~ 
Step-in-aid of execution—** Proper Court” for execution, 


Where a decree had been transferred by a District Court to a 
Munsiff’s Court for execution by the latter Court, and had not been 
returned, and where a subsequent application for execution by sale of 
the property within the jurisdiction of the Munsiff’s Court was made 
to the District Court :— 

Held, that having regard to ss, 223, 224, 228 and 230 of the Code of 
Civil Procedure, 1882, the proper Court to which the application should 
have been made was the Court of the Munsiff’s; that the Court of the 
District Judge was not the proper Court; and thatthe application to 
the latter Court was nota ‘“stepsin-aid of execution” available to 
keep the decrec alive under Art. 179 of the Indian Limitation Act, 1877, 


THE question for determination was whether an application 
for execution of a decree presented by the appellant was barred 
by limitation. The facts are fully stated in their Lordships’ 
judgment and in that of the Madras High Court. The latter 
judgment was as follows :— 

“The question is whether the plaintiff’s application is barred 
by limitation. The plaintiff obtained a decree in O. S. No. rr 
of 1y03, on the file of the District Court of Vizagapatam. The 
` decree was transferred to the District Munsif’s Court of 

Parvatipur for execution on the 5th October 1904, The decree- 
. holder got certain immovable properties attached, but the peti- 
tion was dismissed on the roth March 1905 and no further 
steps were taken in the District Munsil’s Court. The decree- 
holder then applied to the District Court at Vizagapatam on the 
13th December 1907 for the sale of the property attached by 
the District Munsif. The petition was returned for amend- 
ment, under s. 235 of the Code of Civil Procedure of 1882. It 
was represented without amendment and was then recorded 
without being registered. The decree-holder makes this present 


* Reported by J, M. Parikh, Barrister-af-Law, London, 
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P. ©. application on the 21stjApril r910 for notice and for the reali- 
1916 ation of the amount by the sale of the properties already 
œ~ attached. The question whether this present application is 

Mananasa barred by limitation depends on the question whether the 

oF Bows. application of the 13th December 1907 to the District Judge 

SRER ore was in accordance with law and to the proper Court, . 

Nargisarava 2. The application of the 13th December 1907 prayed fon 

7mm notice under s. 248 of the Civil Procedure Code of 1882 and 

the decision of the District Judge that such application must 
be treated as a step-in-aid of execution is in accordance with 
thé decision in Pachiappa Achari v. foojali Seenan(), 

3. The only question that remains therefore for decision is 
whether the application is made to the proper Court, The 
District Judge decides that the proper Court to which the 
application should have been made was the District Munsif’s 
Court of Parvatipur to which the decree had been transferred 
for execution and therefore the present application is barred. 
Under s. 223 of the Civil Procedure Code of 1882 (s. 4 of 
the present Code). the Munsif’s Court of Parvatipur to which 
the decree was sent for execution has to certify to the District 
Court of Vizagapatam the fact of such execution or if the 
Munsif’s Court fails to execute the decree, the’ circumstances 
attending such failure. Till that is done, the Munsif’s Court 
retains its jurisdiction to execute the decree: see Adda 
Begam y. Muzaffar Husen Krane.. There is no doubt, 
therefore, that the Munsif’s Court has jurisdiction to entertain 
a similar application for sale, though that Court had dismissed 
the application for execution in 1905.” 

I am, therefore,.of opinion that the Judge is right in holding 
that the application for sale in 1907 should have been made 
to the Parvatipur Munsif’s Court and that the District Court ` 
was not therefore the proper Court to entertain such an 
application, The present application is therefore barred, 

The appellant then appealed to His Majesty in Council. 


De Gruyther K, C. and B, Dube, for the appellant.—The 
application of the 27th April 1910 was not barred by time; 
it was kept alive by the previous application, dated the 13th 
December 1907 made to the District Judge. The District 
Judge was a proper Court to entertain that application within / 
the meaning of explanation 2 to Article 182 of the Indian 
Limitation Act, 1908 (IX of 1908),-where the {District Judge 


(1) (2905) I., L. R, 28 Mad. 557, (2)(1897) I L. R, 20 All 129, 
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sent the decree for execution to the Munsif of Parbatipur, his P.. 0,’ 
own subordinate, he was not deprived of his jurisdiction in 116 
respect of the decree, —~ 
The Court to which a decree is sent for execution can only MAHARAJA 
execute it as it stands: questions as to its validity have to be °® Bossu 
determined by the original Court--Code of Civil Procedure, Supp S ‘Sin 
1882, SS. 226, 228, 232, 233, 234. Icite these sections to Narssavaya 
show that the Court which sends a decree for execution still ~~ 
retains a control over it, 
{THe Lorp CHANCELLOR.—The point in this case is 
whether it is a condition precedent to your applying to the 
District Court that you should get the decree back. ] 
A decree may be executed simultaneously in more than one 
Court: Kvrishtokishore Dutt v. Rooplall Dass ©) cited by the 
High Court was followed quite recently in Baij Nath Goenka 
v. F. H, Holloway 2). - 
The decree-holder was informed by the Munsif’s office that 
the decree had been returned to the District Court with a 
certificate of non-satisfaction. Under these circumstances, it 
ought to be held that the District Court was a proper Couit 
to which to apply. 


The respondents did not appear, . 
Their Lordships’ judgment was delivered by 


Str JOHN EpGE.—This is an appeal from a decree, date u 
the znd May, 1912, of the High Court at Madras, which 
affirmed an order dated the 25th October, 1910, of the District 
Judge of Vizagapatam dismissing an application of the 27th 
April, 1910, for the execution of a decree of the sth April 
1904, on the ground that the application was time-barred 
when it was made. The question as to whether the application 
of the 27th April, 1910, was barred by limitation depends on 
whether a previous application for the execution of the decree 
which had been made on the 13th December, 1907, was made 
to the proper Court within the meaning of Art, 179 of the 
second schedule of the Indian Limitation Act, 1877. The 
period of limitation applicable in this case was three years 
from the late of applying in accordance with law to the proper 
Court for execution, orto take some step-in-aid of execution 
of the decree. The respondents have not appeared and liave 
not been represented in this appeal. The facts, as their 

() (2882) L. L, R. 8 Cal. 687. (2) (1905)2 ©. L, J. a15, 7 
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P. OU. Lordships have ascertained them from the papers in the 
1916 record before them, may be briefly stated, 
m The appellant, on the 5th April, 1904, obtained a money 
Mananasa decree against the respondents in the Court of the District 


ov BOBBILI Judge of Vizagapatam. 
Ve 


Sree Razag [D September 1904, the appellant presented a petition to 
Narasaraya the Court of the District Judge by which he prayed that the. 
Si Jony gecree should be sent to the Court of the Munsif of Parvatipur 
ir John ; ; 

Edge for execution on the ground that the properties of the 

Bä respondents were situate within the local limits of the 
jurisdiction of the Court of the Munsif, and thereupon the 
District Judge by his order of the 30th September, 1904, made 
under s. 223 of the Code of Civil Procedure, 1882, sent the 
decree for execution to the Court of the Munsif of Parvatipur, 
and in compliance with s. 224 of that Code sent to the Court 
of the Munsif (@).a copy of the decree; (0) a certificate that 
satisfaction of the decree had not been obtained by execution 
within the jurisdiction of the District Court ; and (c) a certificate 
that no order for the execution of the decree had been made 
except the order for the transfer of the decree, 

On the application of the appellant the Court of the Munsif 
of Parvatipur in execution of the decree attached immovable 
property of the respondents which was within the local limits 
of the jurisdiction of that Court. Subsequently on the roth 
March, 1905, two months’ time was, on their application, 
granted by the Court of the Munsif under s. 305 of the Code of 

Civil Procedure, 1882, tothe respondents, and ‘itis stated 
that the petition for execution was dismissed. No further ' 
steps were taken to get the decree executed by the Court of 
the Munsif. . 

On the gth July, 1907, the appellant applied to the Cour. 
of the Munsif for a copy of the decree which had been 
sent to that Court under s. 224 of the Code of 

- Civil Procedure, 1882, and by order of the head clerk of the 
Court of the Munsif of the 11th July, 1907, he was informed 
that “No copy of decree in record. It appears that it was 
returned to the District Court with non-satisfaction certificate.” 
That information was incorrect. On the 13th December, 1907, 
the appellant presented a petition to the Court of the District 
Judge in which he alleged that he had presented in 1905 a 
petition to the Court of the Munsif of Parvatipur for the 
attachment of the immovable property of the respondents; 
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N 
that the attachment was emade; and that subsequently the 
decree had been retransferred to the District Court; and 
prayed (1) “that the property described in the schedule 


913 
P, C. 
1916 


eye 


hereto attached may be sold under s,.287 of the Civil MAHARAJA 
Procedure Code for the realisation of the amount mentioned oF Boxsiur 


in column 8, and further costs in execution ”; and (2) 


Uv. 


Sree RAJAH 


that notice under s. 248 of the Code of Civil Procedures N RASARAYA 


1882, might be issued to the respondents. No property was, 
in fact, described in the schedule, but in their Lordships’ 
opinion it is plain that the object of this petition was to obtain 
from the Court of the District Judge an order for the sale .of 
the property which had been attached by order of the Court of 
the Munsif. The petition, being defective, was returned to the 
appellant for amendment, and without having been amended 
was again presented to the Court of the District Judge on the 
28th January, 1908; the fact thatit had been presented was, 
by order of the District Judge, recorded on the 25th March, 
1908, but nothing further appears to have been done on that 
petition. 

The next thing which korad was that, on the 27th April, 
1910, the appellant presented to the Court of the District Judge 


‘a petition for the execution of the decree by sale of the 


immovable property which had been attached by the Court of 
the Munsif, In that petition the appellant alleged that the 
decree had been returned by the Court of the Munsif to the 
Court of the District Judge. On the 12th July, r910, the 
District Judge directed that the Munsif of Parvatipur should 
be requested to report whether the copy ofthe decree was 
retransmitted tothe District Judge’s Court, and, if so, when, 


‘On the 3rd August, 1910, the Munsif of Parvatipur returned 


to the Court of the District Judge the copy of the decree which 
had been sent tothe Munsif’s Court for execution and the 
certificate of non-satisfaction. In October 1910 the District 
Judge proceeded to deal with the petition of the 27th April, 
1910, of the appellant, who was represented by a vakil, and on 
the 25th October, 1910, held that the petition of the 27th April, 
1910, had not ‘been presented to the proper Court, and that the 
petition of the 13th December, 1907, not having pesi presented 
to the proper Court the presentation of the latter petition did 
not prevent limitation running, and dismissed the application 
for execution as having been time-barred, and also apparently 

as having been presented to the wrong Court. 
The appellant appealed to the High Court at Madras, 

R 115 
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P. U, which by its decree of the znd May, 1912, affirmed the order 
1916 Of the District Judge of the 25th October, 1910. From that 
~ decree of the High Court this appeal has been brought. 

;Mananasa As the decree of the sth April, 1904, had by order of the 
g me Court of the District Judge been sent on the soth September, 
Sres Ragan 1904, to the Court of the Munsif of Parvatipur for execution 
Narasaraya by the latter Court, and asthe copy of the decree with the 
Sir John UOn-Ssatisfaction certificate was not returned to the Court of 
Edge; the District Judge until the 3rd August, 1910, and as the 
petition of the 13th December, 1907, was for execution of the 
decree by sale of the immovable property of the respondents 
which was within the local limits of the jurisdiction of the 
Munsif’s Court, their Lordships, having regard particularly to 
SS, 223, 224, 228, and 230 of the Code of Civil Procedure, 1882, 
are satisfied that when that petition of the 13th December, 1907, 
was presented to the Court ofthe District Judge that Court 
was not the proper Court to which the application to execute 
the decree by sale of the immovable property which had reen, 
attached by the Court of the Munsif should have been made, 
and thatthe proper Court to which that applicaticn should 
have been made was the Court of the Munsif of Parvatipur, as 
‘that was the Court whose duty it then was to execute the 
decree so far as it could be executed by that Court. 
Consequently, the application by the petition of the 27th 
April, 1910, was, when made, time-barred under Art. 179 
of the second schedule of the Indian Limitation Act, 1877, as 
no application had been made within three years in accordance 
with law to the proper Court for execution, or to take some 
step-in-aid of execution, of the decree. Further, their 
Lordships agree with the District Judge that the application 
of the 27th April, 1910, was not made to the proper Court. 
Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 
Appeal dismissed. 


Solicitor for appellant: Douglas Grant. 
Respondents did not appear. 
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Before Mr, Justice Beaman, 


MARSHALL & Co. 
Ue 


NAGINCHAND FULCHAND.* 


C.I. F.C.I, contract—Billof exchange presented with stipping -documents — 
Acceplancz of the bill—Out-break of war ~Goods shipped on enemy ship— 
Arrest of the ship as prizgz—Non-payment of bill at maturity—Goods deli- 
vered later at destination Liability to pay amount of bill with interest— 
Bill presented without shipping documenis—.leceplaunce afler out-breah of 
war—Acceplance not supported by consideratron~—Non-liability to pay 
the bill. 


The defendants ordered through the plaintiffs aluminium circles, in 
shipments of twelve boxes each to be delivered at Madras on C. I. F.C. 
I. terms. The first consignment was shipped on board SS. Barenfels on 
the 16th July 1914 and the second on SS. Kybfels on the 25th idem, 
from a German port. The plaintiffs drewfagainst the defendants for the 
wm. first shipment, the bill of exchange was presented to the defendants 
along with the shipping documents-and was accepted by the deferdants 
on the 31st July 1914, On the 9th October 1914, the plaintiffs drew a 
bill of exchange as regards the second shipment; it was presented to 
the defendants who-accepted,;it on the 10th November:1914. Both bills 
were not honoured on due dates of payment. Owing to the out-break of 
wer, SS, Barenfels was seized as a prize; but she was allowed to fini-h 
her voyage, when she delivered the defendant’s shipment at Madras on 
the-8th June 1915. The defendants accepted the cargo and „paid the 
amount of the first bill. The5plaintiffs sued to-recover,from;the defend- 
ants interest on the amount of the first bill from its maturity to the date 
of payment and-for the amount due, on-the second bill with interest:— 
Held, (1)that, as regards, the first bill, the defendants obtained all 
hat they, were.entitledjto obtain under the C. I. F,’ contract when the 
ill was:presented-to them:for_ acceptance, that is to say, good ship- 
ng documents ; that, as they accepted them,-the risk thereafter. was 
tirely their own; and,they,were--not entitled to refuse ‘payment: on 
turity ; and that having$ refusedpayment on maturity they were 
le-for overdue interest after that date ; 
) that, as regards the second bill, inasmuch as the bill of lading had 
m* a void contract before it was tendered to the defendants on the 
November ,1914, there wasjat the time a failure of consideration 
he acceptance of-the bill of exchange;“and. the? defendanls were, 
ore, not bound to!pay at maturity, 
e. ordinary , course: of business, a` seller on |C. I.. F. terms is 



























valid and legal shipping, documents. 
* 0, C, J. Sujt'No, 149 of 1915, 





isd to be prepaid by. his buyer on presentation to the latter of 
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Oe ale Contracts entered into between subjects of countries, which were 

at peace when the contracts were made, are not necessarily abrogated 

1916 by the breaking out of hostilities between those countries, . Uniess 

pices the contracts are ofa very special kind, the effect of war is not to 

M ARSH AUL avoid them totally but merely to suspend the remedies of one or 

& Go. other of the parties to them, Such contracts would doubtless 

vi remain in abeyance during the continuance of hostilities but upon 
NAGINGHAND 


ED el 


their ceasing no good reason can be shown why the rights stil] 
enforceable should not be duly enforced, the Governments of the 
parties to such contracts having now re-established all peaceful 
and normal relations. 

Hence, where a contract requires continuous performance of 
mutual duties by the parties to it and such duties cannot be so 
mutually performed during the continuance of a war, and further 
suspension of such mutual rights and obligations for an indefinite 
period go much beyond merely placing the contract in abeyance, the 
contract becomes, on the outbreak of war, void, inasmuch as taking 
it up upon cessation of hostilities would be something more than 
renewing it, would, in fact, be substituting forit an entirely new 
contract. A like rule would doubtless be applied to the case of, 
parboership between subjects of belligerent states. 

All contracts of affreightment are put an end to by the ontbrag 
of hostilities between the Governments of the shipper and th 
shipmaster. 






















SUIT to recover a sum of money. 

On the 18th April 1914, the defendants ordered through 
firm of Abdul Kadar Nurbhai & Sons of Bombay fifty case 
aluminium circles on C, I F. C. I. terms. Abdul Kz 
Nurbhai & Sons transferred the order to Magshall 
(plaintiffs), a firm trading at Glasgow. The first ship 
was to be of fourteen cases; and the remaining ones of ty 
cases each. 

The first shipment was duly received and paid for 
defendants. The second shipment was shipped by a G 
firm on board a German ship named Barenfels, on t 
July 1914. On the same day, the plaintiffs drew a 
exchange upon the defendants for £ 294-10-0. 
accompanied by the invoice, the insurance policy 
bill of lading, was presented to the defendants who 
it on the gist July r914. , The bill became payab 
and October 1914; but the defendants failed to p 
Barenfels was, owing to hostilities between Great } 
Germany onthe 4th August 1914, captured as 
taken to Alexandria ; but was allowed later on to compile 
voyage, when she discharged the cargo at Madras, 
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lefendants took delivery of the shipment and paid Re 4461 0. O, J. 
£ 294-10-0) under the first bill on the 6th June, 1915. 1914 
In the meanwhile, the third shipment of twelve cases was put “= 
m board a German ship named Kybfels on the 25th July 1914. rags 
Fhe plaintiffs drew a bill of exchange for £ 294-10-0 against i 
Je defendants on the 9th October, r914. It was presented to NAGINCHAND 
the defendants in due course and accepted by them on the ~~ 
ioth November 1914. It became payable on the gr2th 
January 1915: but was not met by the defendants. 
The plaintiffs brought a suit against the defendants to 
recover from them Rs. ror-9-6 being the amount of interest 
inder the first bill from the date of its maturity to the 8th 
June, 1915 ; and Rs. ro, notarial charges ; and also the amount 
of the second bill with interest. 
The defendants contended inter alia that the acceptance of 
the bills of exchange by them was conditional, the condition 
being that the plaintiffs or their agents {should place the 
defendants in a position todemand and take delivery of the 
goods; that they were not liable to pay the amount of the 
second bill, for the shipping documents were not delivered on 
acceptance, nor were they tendered ever afterwards. 





















Binning, with Strangman, for the plaintiffs. ` 
Wadia, Desai and Tarapore, for the defendants. 


BEAMAN J.—The plaintiffs, Messrs. Marshall & Co. of 
sgow, esue the defendants, Naginchand Fulchand, a firm, 
n accepted bills of exchange drawn by the plaintiffs upon 
defendants in respect of two cargoes shipped on the Hansa 
“ Barenfels” and Hansa Line “ Kybfels ”—terms C.1F.C.1., 
s Aluminium circles—date of shipment on “‘ Barenfels”, 

July 1914--date of shipment on * Kybfels”, 25th July 1914. 

e plaintiffs’ general allegation for the purposes of this suit 
t they were never principals but merely defendants’ 
for the purpose of these goods, That was not the form 
ch they originally brought the suit, and there cannot be 
ast doubt that they have had recourse to this line of 
as the result of a judgment recently delivered by the 
udge of the Small Cause Court. In my opinion, after 
Mr. Binning’s argument upon this point, the alterna- 
e is entirely without foundation. I cannot discern any 
feature of agency or in the least resembling agency in the 
transactions between the plaintiffs and the defendants revealed 
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O. C, J, by the evidence in the present case. The only agent in the 
1916 matter was Abdul Kader and he was the plaintiffs’, not the 
—~ defendants’, agent. Colour may always be given to forlorn 
Marswatt hopes of this kind by the inclusion in the Indian indent forms 
& Co. of c.1, in addition to the c.1.F. universally used and understood 
i Risia ganp txoughout the commercial world. It is only necessary to 
.— look at the original plaint, the evidence of Abdul Kader and 
Beaman J. the invoice for the goods per SS. “Kybfels” to see how 
~ ë unsubstantial the plaintiffs’ contention is that they were, by 
some process altogether unexplained and inexplicable, as far aS a 
I can see, converted into defendants’ agent. In truth both the 
transactions are ordinary commercial dealings between principal 
and principal on C.I.F. terms and the additional c. I, I pre. 
sume, is intended for the benefit of Abdul Kader. Whether it 
be or whether it be not would not affect my conclusion in the 
slightest degree that neither were the plaintiffs ever in fact 
defendants’ agents nor ever thought themse Ives to be so until 
they were probably advised that their position as principals in 
a litigation of this kind was insecure. Itis plain enough that, 
up to the 17th September 1914, the plaintiffs had a truer idea of 
their own rights and liabilities in these transactions than thay 
the legal advisers whom they then consulted. This change 
- front appears to have occured between the 17th Septem@ 
and gth October upon which date they resolved to send on 
somewhat belated shipping documents ralating to 
“ Kybfels ” shipment ofaluminium circles and get the defend 
acceptance of the bill drawn against those goods.* The p 
raised in the argument are points of very great intere 
subtlety. 
But before disposing of themit is necessary to cle 
ground by dealing with and laying out of the case, the c 
respect of the shipment per SS. “ Barenfels”’ of the r6 
1914. As to that, the position now appears to me to bę 
and clear both in law and fact. The goods were duly 
by the German steamer “ Barenfels ” which put to se 
the outbreak of war. The shipping documents, that 
the invoice, insurance policy and bill of lading» were 
sented to the defendants, Naginchand Fulchand, in 
along with the bill of exchange for acceptance on the 
1914, The terms agreed upon by the parties to thes 
were clearly D/A or acceptance against docume l 
defendants duly accepted against these documents which y 
at that time in good order and all quite legal and valid. 
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of such mutual rights and obligations for an indefinite period O. C. J. 
going much beyond merely placing the contract in abeyance, 4946 
the result in the eye of the law would be that the original con- —~ 
tract is void inasmuch as taking it up upon cessation of hosti- MARSHALL 
lities would be something more than renewing it, would, in © Co. 
fact, be substituting for it an entirely new contract. A like w, E PE 
rule would doubtless be applied to the case of partnerships bet- 

ween subjects of belligerent states and many other special Beaman J. 
cases might be given. The particular contracts, however, with 

which I am here concerned seem to have been excepted in the 

earlier judgments of the Courts almost as matters of course and 
without reference to any special considerations of this kind. 

In his judgment in the case of Esposito v. Bowden; Willes J. 

lays it down as an accepted principle of the maritime law that 

all contracts of affreightment are put an end to, by the outbreak 

of hostilities between the Governments of the shipper and the 
ship-master, In all such cases, he adds that it is the duty of 

the shipper to unload his goods and of the master to find a new 
employment for his ship. Obviously, however, that would be 

quite impossible in a great number of cases under conditions 

such as those which subsisted at the time when the “Ry bfels”’ 

took her cargo on board, Nor is it easy to say why a contract 

of affreightment should necessarily be put an end to by the 
outbreak of hostilities between the Government of the ship- 
master and the government of the port of its destination. 
Doubtless no captain could be expected in such circumstances 

to carry eut a voyage at once and so far as his liability for 

freight money paid to him extends he would have the ordinary 

excuse excepted in almost every bill of lading that the fault 

was not his but referable to restraint of Princes. As far then 

as the mere obligation of a shipper, who has received freight to 

make the voyage, extends, this may be a case which, in the 

eye of the law, becomes impossible of fulfilment, and time 

being of its essence, the result is not merely to suspend but 
entirely to avoid the contract. It may, however, be doubted 
-whether the holder of the bills of lading, as evidence of such 
contract of affreightment, would not still retain some valuable 

rights against the ship-master upon the cessation of hostilities, 

and it can hardly be said that looking upon the bill of lading 

rather as a receipt for goods than as imposing any continuous 
obligation upon the captain ofa ship to carry them to a distant 

port, that document would still not retain some commercial 


oo (2)(28:7) 7 El. & BL. 762. 
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Og. “ein © és tni BOMBAY LAW k KPORTER. . [vot xvii. : 
QO. 0. Jy value, Willes I. indicated a doubt whether the same sweeping 
“e. 397g “legal proposition would. be applicable to cases such as the case 
“News Of the’ *Barenfels” in which the voyage had been commenced 
Mansmatt before the outbreak of hostilities: In Principle I confess I can. 
~~ & Co." see no distinction between the two classes of cases though the 
N admon a practical results might. be different. In point of fact the whole’ 
of the “Barenfels”. cargo ‘was duly received at the port of desti- . 
bas saman J. Je nation so far. as this consignée was concerned after her capture 
E , as prize by the British. authorities. But left to herself there 
-© * “can be no question that the “Barenfels” would not have con-’ 
, ‘tinued her voyage.or taken’the risk of capture by the. enemy. 
So that; viewed merely from the theoretico- legal stand-point, I 
. cannot, myself say that any valid ‘distiiction can be drawn 
os between: cases in which the voyage had, and cases in which it 
o7. had not, begun. Indeed in the latter case the remedy suggest- 
ed by the learned Judge must, where the ship is still lying in 
a hostile port, be entirely bevond the reach of the. shipper, 
- a Taking it, however, to. be. settled law that contracts of affreight- 
. . ment, entered into in time of „peace .between the subjects of 
countries which go to war while part at least of that contract 
is executory, are thereby immediately and finally avoided, it is 
to be seen liow that rule would operate upon parties to C. I. F. 
| ‘contracts one of whom is obliged. to supply the other with 
pes shipping’ documents before that other, can be compelled to - 
“repay him his outlay. It isnot uncommonly said that. in cases 
_of this kind; which are partly no doubt cases under the general 
law of contract, but. partly and I think I may Say in a 
much argér degree, | goyerned by. special: war Proclama- 
tions prohibiting trade with the enemy, viewed in the first 
light the tights of parties fall to be regulated under ss. 32. 
and 43 of the Negotiable Instruments Act. I think, how- 
©“  eyer, that those sections so far from exhausting do not réally’ 
touch the point of difficulty with which I am dealing. The - 
consideration for the acceptance of the bill of exchange under | 
C.I.F, contracts D/A according to all mercantile usage and as'is 
_, now established and: well-understood law, is no more than the 
.. production. of good.shipping documents, and if those documents 
“are good shipping documents and valid at the time ‘they are 
proffered to: the buyer, then the fact that they become invalid- 
. ’ ated and void by the subsequent outbreak of war, so making 
"the case appear to fall under s. 43 of the Negotiable Instru- 
ments Act would have, as far as I can see, neither logical nor. 
tee bearing upon the alr ae: established rights and liabilities 
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of the parties toc. LE, contracts, For it is clear that elithinating 0.0. J, 
all war conditions, ‘once the buyer. has accepted the bill of lading 
aid: the insurance policy: and has paid against them, ‘his only 

remedy is under the-one or the other of these‘contracts and he mar Te 


1916 


| has no right to recover against the vendor should the terms of . & Co. 


either of them be infringed | either by the ship-master or the S U. 
Insurance’ Company.. . It is only, I suppose, when, upon arrival, AGINCHAND 


ae 


“+ the goods: themselves’ should be found to be of an‘entirely differ- Beaman J. 


ee ee 


ent or inferior quality: from the. goods ordered, or not be the 
goods ordered, or in extreme cases of that kind,, that a case for 
‘damages against! ‘the C.F. seller might be made out. I am not, 


' however, “concerned! with circumstances of that kind. What. I 


= 
~=- 


wish to emphasize i is that the insurance, . freight: and invoice 
papers, all at the time in due order, legal and valid, having been 


tendered to the. ‘buyér and the buyer having accepted the selier’s 


bill against them, the matter is,'so far as the C. LF. contract 
may be taken to.run its normal course, finally concluded 
between the seller and buyer, This hardly needs illustration, ` _ 4 
as, for example, in the not uncommon case of the ship having 

actually become a'total loss before the shipping documents 
reached ‘the buyer... Nevertheless no one shall say that .heis ' ' 
thereby absolved from his liability” to’ the seller on C; I. F. 

terms, nor has any § ‘such contention, I think, ever been raised.’ 

But’ one“would have thoight’ that so common and staring a 

feature of contracts ‘of this kind would have led to a little more 

careful agd searching analysis of the extent to which the same 

principle governs or is modified by the südden introduction of 

an entirely new element such as the outbreak of war and the’ 

-terms of. war Proclamations against, trading with the enemy... - l 
We have no ‘greater authority on this branch of the law than 

Scrutton L. Ja who, as Scrutton J.,. decided the very interest- 

ing and instructive; ‘case, referred to him by arbitrators,’ of os 
Arnhold : Karberg & Cov. Blythe, Green, Jourdain & Co; | i 
Theodor | ‘Schneider: &, Co. v. Burgett & Newsam.@) There ., 
Scrutton L: J. lays ; it down that the key to many of the diffi- 
culties arising : in C. I.F. contracts is, in his opinion, to hold 
‘firmly before the mind this’ point that’ in law, what is con- 
tractéd to'be sold and paid for is ‘not the goods ‘but. the ship- 
ping documents. And he goes on to say that it isnot essential 
that if. the; „goods ‘do not arrive, the e'buyer should .have a good. 
claim ‘on one of the contracts, but it is essential, in his opinion, . 
that, before. the basses can be asked :to ‘accept ‘the bills drawn Ce ee 
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lities, let us say, A buys from B certain goods to be consigned O., 0. J. 
to a destined port. 3% procures. the goods at his own cost, 1916 
puts them on a vessel, obtains the shipping documents and we 
sends his bill to A for the price C. 1. F. and along with his bill Mansnars 
he sends the shipping documents. Now, here is a complete & Co. 
contract between A and B, and certainly B, the seller, can have w nae a 
mo intention of trading with the enemy or trading with any- -=m 
body but A. A may have had it in his mind to trade with the [eamerJ. 
enemy or anybody else, but what concern is that of B’s? B is 

out of his money for the goods purchased on C, I. F. terms in 

the course of business for A and by his order. Unfortunately, 

war breaks out and the destination of the ship happens to be 

an enemy port and A desires to avoid the contract (although 

he might, in the particular case before the Court, very easily 

have deflected the course of the voyage or unloaded his goods), 

relying upon the language of the King’s Proclamation, and 

seeks to be released from his lawful obligation to B, upon the 

ground that he had the unlawful intention himself of trading 

with the enemy which he cannot now carryout. Soina 

recent Bombay case, that of Bekhor v. Haji Sulianali(), 

where the goods were apparently to be shipped from Germany, 
although the point which Macleod J. discussed in the greater 

part of his judgment was entirely different, he appears to have 
entertained no doubt that the presentation of such shipping docu- 

ments was no consideration for Lhe acceptance of the seller’s bill, 

He dismisses the subject in a sentence, merely saying that he can- 

not understand how such operations could be said not to violate 

the provisions of the Proclamation. The matter has here 

tobe very much more minutely considered and it does not 
appear to me to admit of such easy and, if I may say without 

offence, summary treatment. It is quite true that having 

regard to the current of authorities in England, the words of 

the Proclamation have been enforced with rigorous exactness 

to the letter, which in such cases as Rew v. Oppenheimer (2), 
certainly seems to go very,much beyond the spirit, That was 

the case of one prosecuted criminally under the Proclamation 

for obtaining goods, wares and merchandise from the enemy’s 
country ; and it was found as a fact that the goods he obtained 

were his own although he doubtless obtained them from the 
enemy’s country. That was held to be no justification in 

Jaw. He was convicted at the Assize and the Court of Appeal 

felt no doubt in confirming the conviction. Yet one would 


(1) (1915) 17 Bom L.R. 249, (2) (1915) 31 T. L. R. 369, 
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..0. C.-J, have thought that looking to the spitit and intention of the 
4916 Proclamation the words relied upon by the trial Judge Atkin 
we J. for his ruling of law, which was approved upon the same 
“Marsain phrase in the Court of Appeal, would, in their natural context, 
& Co. mean obtaining goods, wares or merchandise cf and from the 
“icincuayy CHEMY’s country. _ For it could hardly be contended thats 
— if the thing could be done, obtaining one’s absolute property, 

- Beaman J. which had happened to be left at the outbreak of war in the 
: enemy’s. country, from that country, could either in theory or 
“practice, in letter or spirit, be a violation of the King’s 
Proclamation., That: Proclamation has been extended in 
every direction to matters which are not strictly speaking 
within the ordinary: meaning of trade and commercial rela- 
tions, so as to prohibit: every kind of intercourse between 
the | King’s subjects and the: enemy. . But all those 
extensions have been upon-a very definite principle which 
is entirely different. from the rigorous application of 
the. words in the manner and sense in which ‘they, were 
enforcedin Oppenheimer’s case. Andif we look at the scheme 
of the Proclamation as a whole, particularly with reference to 
the preamble, we find that it rests mainly upon the old, 
common law, and after reciting the dates upon which war 
broke out, ora state of war existed between His Britannic 
Majesty’s Dominions and those of the German Empire and 
the Dual Monarchy, respectively, it goes on to say that it is 
.-contrary to law for any person, etc., to trade with or have’ 
commercial transactions with, etc. Then follow many | 
specific prohibitions, of which those contained in the seventh’ 

clause are by far'the widest and cover almost every conceiv- 

ablé case of illegitimate trading or having commercial 

relations with the enemy. Still, speaking generally and. 

having ragard to the object of the Proclamation, I should 

‚suppose that it was intended to prohibit actual’ trading or 
the institution or maintenance of commercial relations: with’ 

„the enemy, on and after the date of the existence ofa state of 

war. Itis true that special reference is made to certain 
‘continuing contractual relations, particularly ‘those under life 
insurance policies and the like. But I should doubt whether. | 

merely taking over a suspended contract, the completion of ' 
which, if it ever could be completed, could: not by any means 
augment the enemy’s wealth or increase his efficiency, would 

be-any contravention of the principle, at ‘any rate,’ of this 
Proclamation. It would be otherwise if i In perder to effect the 
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‘whether in the case. of contracts made between an Englishman y s 
te AGINGITAND ; 
“and a German before ‘the outbreak of the war, the taking over ` m 
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Ki completion of a a dontract it were ‘necessary , to do'anything “0. C.J. 


to the detriment or ‘diminution of His Britannic Majesty’s . 1916 
resources and' the cortesponding increase of those of the (“+ 
enemy... And if ‘that be the’ true scope and intention of the: MARSHALL 


Proclamation, then it ‘would be- a’ question of some nicety de» 


“by ahother Englishman, from the original contracting English- Beaman da 
„ Ian of | that contract; would. in itself constitute, disobedience — 


.to the King’ s orders, that is to say, if the party so ‘taking. over 


‘were content to. await’ the termination of the war on the’ 
chance of then obtaining ' his rights, and particularly wheré 
the contract was of such. a character, that only the executory.” 
part must . of necessity advantagey the King’s subject and 


2 correspondingly diminish the resources of the enemy. 


Referring now to the second dictum of Scrutton. J. in the | 
trial of Arnhold Kaurberg Company’s case, the learned Judge’ 
has laid it down 7 that, inc, I. F. dealings, while it is not. essen- 
‘tial that the buyer should have a good claim on the. contracts 
sent him by the seller; itis essential that those contracts should 
be.of a kind into which. he’ could. lawfully enter. In this: and ' 
all cognate cases, the logical infirmity. of the conclusion ‘never: 
appears to have given? ‘the English Courts any trouble, even 
assuming that it was.present to the minds of the Judges. For, 
in all cases of. the kind the: contracts of which Scrutton J. was 


, Speaking ‘are ‘contracts | not between the C. I; F. seller and 


‘buyer, but really betw een Mec: iE, buyer and thitd parties, 


. that is to say, the: ship-master and the, insurance company; 


and. those contracts. at.the time” they aré made are made by 
the seller in pursuance ‘of the ordinary’ course of. ‘business, ` 
not for himself, but for his buyer with the intention of 
passing them on to himas soon as they can be ‘carried. In” 
vawery large number of cases, bills of lading are.made out in the ' 
name of the buyer, directly, and in all such’ cases'the contract 
between. himself.and the ' ‘ship-mastet i is ‘concluded, on the day 
„of the execution: » It appears to me in’ theory to make not the 
„least difference, though, their transmission. may be delayed by » 
days: or weeks or according to distances even by months, Is 


- it then'a case'of compelling, buyers to- enter into. contractual. 


relations with the enemy subjects, ín contravention of the Kińg’s 
. Proclamation? i This appears. to. me to: be the real ground of a 
the leading English decisions. on the point, Quite apart from: 
any consideration: ‘of policy, quite apart from any. consideration 
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0. ©. J. whether or not what remains to be done under the contract, 
joje assuming that it can possibly be done, would be to the advan- 
-= . tageof the enemy country, the Courts appear ‘to have gone 
MarsmtaLL upon what looks like rather a sentimental reason, namely, that 
'& Co. in this peculiar form of dealing, the buyer is not to be forced 
Waainow anp into contractual . relations with an enemy, before his contract 
~—— with his seller is completed. But upon the line of reasoning 
BeamanJ. T am following, there need be no such renewal or substitution of 
such contractual relations where the bill of lading and the in- 
surance policy are in the first place taken out in the name of the 
buyer even fora moment, With the taking out and execution of ` 
them, ali the contractual relations which ever will exist between 
the buyer, the ship-master andthe insurance company, are 
already in existence. And the mere forwarding of the docu- 
ments makes no substantial alteration in what has already 
passed. Doubtless there would be a difference ifafter the 
outbreak of hostilities the seller had taken out an insurance 
policy with the enemy orreceived a bill of lading from the 
master of an enemy ship, Both these contracts would have 
been in their inception illegal, and not such contracts as could 
be proferred by way of consideration for the payment of the 
price of the merchandise. When Scrutton J. says that contracts 
entered into by the seller, on behalf of the buyer, meaning 
of course the ordinary shipping documents, must be contracts ` 
which the latter could lawfully enter into, it appears to me 
that it is only in the case I have suggested that that dictum 
could invariably be applied. For, even where the bill of lading 
is not taken out in the'name of the buyer but in that of the 
seller, according to the decision of Kennedy L. J. in Biddell’s 
caselli) the property in the goods still passes from the moment 
of shipment, and the only effect of the seller getting the 
shipping documents in his own name is that he retains a JUS 
disponendi until he has endorsed them over to the buyer. 
But this jus disponendi is something different from what the 
law means by property in the goods, and there can be no 
question, I think, but that even where the seller has so obtained 
‘the shipping documents in his own name, as” soon as he after- 
wards hands them over to the buyer the property in the goods 
in law must be taken to have passed from the moment of ship- 
ment. The transfer of the documents by_endorsement either 
direct to the buyer or in blank and so conveyed to the buyer 
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| merely. eliminates the jus. disponendi which up to that mofnent ` C. J. 
the séller had retained. And Í am now to examine whether in ee 
such a case there is any real renewal of a contract between the | wew 
buyer and him who, in the first instance, executed the shipping MARSHALL — 

. documents to the seller. I have’ already. shown that this need & Uo. 

. not necessarily be so. Is it in fact ever so within the meaning Na cmc a 
of the Proclamation? I confess I entertain grave doubts,’ It 

is not for himself that the seller has made these contracts. He Beaman J 

_ is to take no benefit under them. -He merely acts pursuant to 

-the ordinary course of business in, this matter, for and on 

=- behalf of the buyer, and the substitution of. the real for the 

- apparent relation seems to me to leave the matter exactly 

' where it was at the time the shipping documents were obtained. 

This’ brings me to my last criticism and clear statement 

of what I conceive to be the logical infirmity underlying all 
these cases. It turns upoń an exact view of the importance of | 
the time element. If lam correct in the first part. of my 
judgment, and I have no doubt Iam, in holding that a tender 

of shipping documents which at the time ‘they are so tendered 
are in’all respects!good and in order, finally completes the 
contractual relations up till then existing between the seller 
and the buyer, so far, that i is to say, as any obligation of ¢ per- 
formance still rests onthe seller, it is obvious that where » 

war is imminent according to the decisions of the English 
Courts everything depends upon the precise moment of . 

` „time at which the shipping; documents passed into the 

hands-of tħe buyer. If they come into his possession as good 

contracts before the declaration of hostilities then the decision ’ ` 
in suchcasesas Arnhold Karberg & Company's case certainly 
could not apply to them and the fact that war broke out 
almost- immediately afterwards would not, in my opinion, 

. absolve the buyer from his obligation to pay the bill which he 

had accepted against these shipping documents.: But if that 

_ be so, then it is clear that in effect, from the first, no logical: 
ground could be assigned for drawing a distinction in the rights 

_ and obligations of the parties to ‘each other in C. 1. F, dealings 
` according as the shipping-documents, all good legal contracts 

-at the time, either were or may happen to come into the hands 
of the buyer before ‘or after some wholly unexpected super- 
yening condition has rendered them void. In a case, for 

example, such as ‘that with which I am aealog, suppose the 

` parties had been within three days’ post cf each other, the 
‘plaintiffs might have sent the shipping documents ene to 
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the cargo aboard the “Kybfels” to the defendants just one day 
before the outbreak of the war. In every other respect the 
relative position of the parties would have been exactly 
the same, Every fact would have remained unaltered. 
And if the defendants had . accepted against these documents 
on the 3rd August, I do not see how they could have been heard 
o say afterwards that they were not obliged to pay on 
maturity. It is clear, therefore, that so far as the first and by 
far the most important stage of these transactions is concerned, 
there was nothing wrong with the documents which the 
plaintiffs obtained, nor would their transmission to, and 
acceptance by, the defendants at any point of time before the 
4th August 1914, have enabled them to say that by substituting 
the real and intended contractual relations between themselves 
and the shipping master, for those which nominally appeared 
in the first instance on the papers between the plaintiffs and 
the shipping master they were entering into contractual 
relations with the enemy or in any other sense contravening 
the words or intention of the King’s Proclamation. Now, see 
how finely these two conflicting results can be brought together 
in point of time. What would have been in all respects per- 
fectly good consideration on Wednesday, let us say, may bea 
very bad consideration, according to the decisions of the 
English Courts,on Thursday; and between these two days 
we may still further narrow the line of distinction. 1 confess 
that when the subject is approached in this way the substantial 
ground upon which most of the English cases “rest seems 
to me to become extremely infirm and insecure. In the 
first place because, as I nave said, it is not really a case 
of a person entering into new contractual relations with an 
enemy, as is always assumed in the judgments -of the English 
Courts, Rightly analysed they were, and were intended to be, 
his contractual relations and no body else’s from the moment 
that the papers of the contract were duly executed, and, second- 
ly, because I do not think that if that be really so, it can be 
a case of the kind contemplated by s. 56 ofthe Indian Contract 
Act. Itis not according to my understanding,’as between the 
seller and the buyer on C. I, F. terms, the case of a contract 
good at its inception becoming void by the supervening of new 
conditions; for as between the seller and the buyer with whom 
alone I am concerned, the particular contracts under examina- 
tion do not exist and never have existed, and I have already 
shown that this must be so, the commonest cases which may 
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occur often introducing no special difficulties due to the out- O. C, J. 
break of war. In no C. I. F. contract that I have heard of, once 1918 
the shipping documents had been obtained in good order and — 
made over to the buyer, has the seller any further concern \'Arsmart. 
with them whatever. But it is said that he must tender, as & €o. 
consideration for the buyer accepting his bill, valid, legal and 
existing contracts. I really do not see that that consists with —— 
the theory of C. 1. F. dealings. Certainly they must have been Zeaman Us 
at the time they were made legal and valid contracts, Else, 
doubtless, they would form no consideration whatever for the 

buyer parting with his money before the receipt of the goods, 

but once they fulfil those conditions they are in themselves 

the consideration for which the buyer pays his money; and 

the fact that owing to the length of time required for 

their transmission and the supervening of altogether .un- 
expected and paramount conditions, they have unfortuna- 

tely become void before they reached the buyer, appears 

to me on a Strict analysis to be a question as much between 

him and the other parties to those contracts, and one from 

which the seller is entirely excluded as though the super. 

vening of those conditions had been postponed till, say, 

one minute after the shipping documents had come into 

the buyer’s hands, If the true view ofthe law be that the ° 
seller has completed all that he was bound to do underac ur, 
contract by procuring for the buyer valid and legal bills of lading 

and a valid and legal insurance, then it may argued, as it has 

been argued’ here, and I think that the weight of logic and 

reason is in favour of that argument, that he has done all that 

he was required to do under the contract and is entitled to 

claim immediate payment. He cannot have immediate pay- 

ment owing to intervening conditions of space and time which 
prevent the documents being instantly transferred to the buyer ; 

but for the sake of theoretical exactness I should have thought 

that that consideration might have been ignored and the result 
regarded as being wholly unaffected by it. Such, however, 

does not appear to have been the view of the Courts in England. 

They appear tæ have thought that the contract between the 
shipper and the insurance company and the buyer was in the 

first instance a contract between the shipper and the insurance 
company andthe seller, and that if it should unfortunately 
become void before it could reach the buyer, the resultant loss 

was tobe the seller’s and not the buyer’s, But that pre- 
supposes that which is not in fact true, namely, that these con- 
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tracts are really in the first instance contracts made for the 
benefit and advantage of the seller and that there is a 1eal 
transference and in substance the making of a new real contract, 
between the buyer and those who in the first instance contracted 
with his seller. It is there, I think, the fallacy underlying all 
these decisions can be exposed. ; 
I have endeavoured to lay this matter out in some deta} 
because I wish in the first instance to disentangle the decision 
of cases of this kind from considerations drawn from s. 43 of the 
Negotiable Instruments Act and s. 56 of the Indian Contract 
Act, Next, because I do not think that the cardinal principle 
upon which all these cases have to be decided is really affected 
in the slightest degree by the prohibition of the King’s Procla- 
mation, And lastly, because in certain of the more recent 
cases there seems to me to have been considerable confusion 
of principles, some drawn from the common law and some from 
the King’s Proclamation to which Courts have referred as 
the ground of their decisions. That has made the subject 
difficult and complicated. But it does appear to me 
to have been too hastily assumed that in every case of this 
kind buyers are at liberty to resile from their contracts when 
loss is inevitable, merely because the shipping documents, 
perfectly good at the time they were made, have become void 
as between those who are the true parties to them, and in this 
manner to shift what ought to be the buyer’s loss to the seller. 
Such are my own views at present and expressgd with the 
greatest deference to English authority upon thi somewhat 
vexed question. Nevertheless] should hesitate to give effect 
to them ina case of this kind which is exactly covered by a’ 
decision of the English Court of Appeal, There is in fact no 
point which I can discover upon which it would have been 
differentiated upon principle from the decision in Arnhold 
Karberg & Company's case. That case was decided by the 
most eminent authority in England upon this particular branch 
of law. His opinion was confirmed by three eminent Judges 
of appeal ; and it would seem to be merely inviting appeal and 
further expense if I were to set up my own opinion against such 
high authority. Considering the case undistinguishable in al] 
essentials from Arnhold Karberg & Company's case, I think 
it would really be to the interest of all parties to hold myself 
bound by that decision, and, therefore, to say that inasmuch as 
the bill of lading had become a void contract before it was 
tendered to the defendants on the roth November 1914, there - 
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was at the time a failure of sousidaration for the acceptance ` 0. ©. J. 
‘ct the’ bill of exchange and they were, therefore, not bound to ` 1916 


| _ pay.at maturity. it has been contended that their acceptance w 


was unconditional and, therefore, `n any event they were Marsnann 
. bound to pay. That cannot be.. The plaintiffs have never ga Co, 
sdenied that they were bound to supply. the ordinary shipping Niama 
AND 

documents according to the custom of C. I. F. dealings. They ee 
cannot contend that the defendants:would have been P Praman Je 
_‘bound-to pay at maturity if they had not supplied them with) > 
- any shipping documents at all. That would have been a case 
~ -of making a negotiable’ instrument without any consideration. 
whatever. So it is clear, and that is the footing upon which 
_the case has been mainly argued, that the plaintiffs were bound 
to supply the defendants with good, legal contracts under’ the 
heads. and F. ` 

-I think I have sufficiently indicated my own opinion, had 
the matter been ves integra, that the plaintiffs had completely 
met’ their obligations and would have been entitled to 
immediate payment on maturity. . But in view of the great 
-authority the other way, I shall not give effect to what I have 
tentatively expressed in the form of a reasoned criticism of the | 
matter but shall abide by. the, current -of decisions in the 
English Courts. I must, therefore, hold that in respect of + 
the shipments of aluminium citcles per SS.‘Kybfels’ the 
' defendants were justified in refusing to pay at maturity and 
that the plaintiffs in respect of so much of their claim have no 
‘case, and the suit must, therefore, be dismissed with all costs, 
save and except such costs as'may on taxation be held to have 


ra 


` . been incurred over so much of the claim, viz., Rs, 201, as in the . 


first part of this judgment I. have decreed to the plaintiffs, © = 
Those costs the plaintiffs will have from the defendants, i 

‘The ‘amount deposited by the “defendants in Court, viz., - 
Rs.. 4,001, the defendants to have liberty to withdraw. 

n | Suit dismissed. 

Solicitors for the plaintiff: . Little &. Co. 

Solicitor for-the defendant; M. B. Chothia, 
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CRIMINAL APPEAL, 





Before Bir, Justice Beaman and Mr, Justice Heatm, 


: EMPEROR 
1916 | a S 
Solina A BLANCHI CONSTANT CRIPPS," 


' Penal Code (Act XLV of 1880), See. s17—Abundoning a Prien ree 
having care of ti—Dlother, giving the child to another for abandoning it— 
Such other person has the care of the child. 


The mother ‘ofa newly born child, with a view io dispose of the 
child, secretly gave it to her elder sister who carried it by a railway 
train and ‘left it in a Second Class compartment. The. child wag 
carefully wrapped up anda bottle of milk was left by. its side. The 
mother was tried foran offence under ss. 227 and 109 of the Indian 
Penal Code, and her sister for an offence under «s. 3170f the Code, 
The trying Judge acquitted them both. The OTRE having 
appealed :— 

Held, reversing the order of acquittal, that both the accused were 
E ` ' guilty of the offences charged. 


Per Beaman.J —In cases of this kind any person receiving an infant 
from its mother on the distinct understanding that the mother never 
desired or wished to have the child back again, must in law be regarded 
as a person having the eare of that child unti! he or she had transferred 
it to the care and custody of some other person or institution. 


THE first accused, who was a little’school girl fourteen years 
of age, became pregnant. She was a resident of Ahmedabad- 
One day she told‘her parents that she was going on a visit to 
Baroda. Under that pretext, however, she went instead to the 

‘Civil Hospital at Ahmedabad and told a:story that she was a 
married woman from Meerut whose husband had gone to the 
‘war. Two days after her admission she gave birth toa child. 
During her convalescence her sister, the second accused, who 
was a young married woman of about twenty-one years of age, 
and who had arranged for her admission to the Hospital, used 
to visit her, About fifteen days after the-confinement, the first 
accused was discharged from the Hospital. She and the second 
, accused drove off to the railway station, where the first accused 
gave over the child to her sister and returned home, telling her 
‘parents that she had just then returned from Baroda. The 
second accused dressed like a Mahomedan got ‘into a 
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* Criminal Appeal No, 307 of passed by B, C. Kennedy, Sessions 
1916, from an order of acquittal, Judge of Ahmedabad. 
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“second class carriage in the Gujarat’ Mail leaving Ahmedabad A.C. Je 
about 9-20 P. M. At the first stop (Mehamedabad) she got out. 1916 
‘of the carriage, leaving the.child under the seat and, turning out =e 
the light. The- child was well wrapped up ‘and had a bottle of EMPEROR 


. milk by its side. The train went on and at the next stop © re i 
(Nadiad) the child was discovered by an intending passenger ° jai 


and harided over to the Railway authorities who took it, to the 
_ local foundling Hospital. 
- On these facts the second’ accused was charged with the 
offence under s. 317 of the Indian Penal Code ; and the’ first 
accused with the offence under ss.-317 and 109 of the Code. 
The Sessions Judge, who tried the accused with the aid of 
assessors, being of opinion that both accused were not guilty, - 
ae mien them on the following grounds :— 


As for the question of abandonment I find that this was an abandonment, . 
' The analogy (relied on by the defence) of a person who putsachildinto .- 
the box of a Foundling Hospital is faulty. There is the transfer to the 
' care and custody of a person who will look after the child, Such 
abandonment is not therefore an exposure or leaving.’ Here no doubt 
the second accused hoped and expected that” the child would be found by 
some charitable person and had wrapped it up well and provided it with , 
milk so that it could be féd immediately on its being found, But..all ` 
. this was: contingent and conjectural andthe finding and preservation of 
- the child, if it took piace, would depend on no act of the person leaving. . 
„it but in .the course of events which she could not foresee with certainty on F 
or in any way control; and this seoms to me what is meant by exposure or 
` leaving with the intention of totally abandoning’. ' 
Tf then the person abandoning the child is a person contemplated by the — 
section the offence is complete, But it is here that the difficulty arisese 
The person who abandoned the child was not the father or mother, 
The mother handed it over to the second accused. Sue mother therefore 
‘ did not expose or leave the child. l 
In a carefully drafted Act liketkeo Penal Code it ig impossible to read 
into the section for ‘ expose or leave” ‘s causes to expose or leave”. me 
_ Was the aunt, tho accused 2, a person having care of the child? I do 
a not on the whole think so, ` ‘ ia 
‘The words obviously mean a person entrusted with thechild to take i 
care of it and not a person who is merely a minister for exposing it. As 
far as I can see the, persons aimed at in the section are parents, baby 
farmers and wicked uncles and the law does not seem. to make it punishable 
to hand-over a child to a person for the purpose of abandoning it. -T'he 
only authority onthe pointis quoted in Mayne. and is to the same effect, . € 
The law thus differs very materially from the English law as it stood. 
. when the Code was drafted and I suppose that the legislators had some ` 
reason for drafting the section in the way in which it has been drafted, 
„Possibly they thought that the case was‘ not likely to occur very often : 
because, childten abandoned are generally bastard children and are exposed ` 
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in order to conceal that the mother had misconducted herself and 


therefore there would be little likelihood of the mother confiding the fact 
of her having a child to athird person, Probably the case is rare, as 
there are no reported cases. 

{i would appear then that the second accused has not committed the 
offence defined in s., 3:7, Indian Penal Code. The accused 1 cannot, 
therefore, be convicted of abetting the accused 2, who has commitied no 
offence, and s, 37 does not help matters. . 


The Government of Bombay appealed against the order of | 
acquittal. 


S. S. Patkar, Government Pleader, for the Crown.—This is 


an appeal against an acquittal. There is no dispute as to facts, 


The question only is whether the accused No, 2, who 
abandoned the infant, had the care of the child within the 
meaning ofs. 317, Indian Penal Code. The accused No. 1 is 
the mother. She arranged with her sister No. 2 that No. 2 
ae take away the child and leave it in the train and abandon 
The lower Court is wrong in assuming that the custody of 
No. 2 was not with a view to take care but was only to abandon 
and so she could not come within the purview of a person 
having care. The question is whether she had the care then, 
Even’ temporary custody is enough. The purpose of custody 
is immaterial, No. 1’s custody continued till she abandoned, 


‘The abandonment was during the course of the period when 


she had the care. The view of the law taken by the Sessions 
Judgeis erroneous. It is found that there was an abandon- 
ment. So the offenceis complete. Section 23 (3) of the 
English Statute, 57 &-58-Vic. c. 41, is clear. It would include 
such a case, The case of King-Amperor v. Antakke ®© rightly 
interpretes the section. 


T. R. Desai, for the accused.—I submit the facts found do 
not bring the case within s. 317.. The act of accused No. 2 
did not amount to “wholly abandoning” the child. The 
Court should give effect to the word “ wholly’. Here the 
accused placed the child well covered ina second class compart- 
ment and with a bottle full of milk, Itisa matter of common 
knowledge that the train reaches its final destination (Bombay) 


- within ten hours after the start from Ahmedabad. The child 


would not have been exposed to danger which it is the object 
of the section-to safeguard. As soon as the train reached Bom- 
bay the child would have been found there, if not, earlier at the 


(1) (1902) F. Le R. 24 Mad, 662, 
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” intermediate stations. This is ‘like throwing ina box ina 
Foundling Home. . If the accused herself placed -the child at 


the entrance of such a Home instead of placing it in a box in 
‘the, Home it would have been no offence. So here the Court'has 
to look ‘to her intention and motive. The motive was not 
wholly to abandon but merely to save the honour - and 
_ reputation of the virgin girl and to'save the child and to put 
“itat a place wherefrom it can be immediately taken to the 


Foundling Asylum. There would be “abandonment” only when 
` one leaves without any means-of support : Murray’s Dictionary. 


Here the finding is that the child was well wrapped up and a 
bottle of milk was by its side. 


Secondly, the mother, accused No. 1, did not abandon. She 


A left itto No. 2 to do as she liked. So there is no offence by hers 


_As to No. 2 the custody very temporarily was not. with a 


view to take care but only to leave, the child in the train. The 
English Statute cannot be referred to interpret the Indian.Penal 
Codé. Besides, this view has been accepted in a very old case by 
the Chief Justice of the Madras High Court as early as in 1869: 

R. v. Beejoo Bee. It isnot a reported case but has been referred 


' ‘to by Mayne in his.Criminal Law, 4th Edn,, p. 543- The follow- 
'- ing cases may be referred to:, Queen-Empress. y. Mirchiat); 
` Crownyv. Mussammat Bhuran(?); and Q. E. v. Felani Hariani(8), 


Lastly, if the Court holds that the offence is complete, I sub- 
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_miititis a technical offence with great many extenuating circum- . 
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stances. Accused No. 1, the mother,.is a Christian girl of four- 


teen only tind No, 2 was not actuated'by any evil motive. Hers’ 
“was a hasty, ill-considered step. She wanted the child to 
` live and not to die. I pray the ends. of justice would be met 


by a day’s simple imprisonment till the rising of the Court.. 


BEAMAN J,—This is an appeal: by the Government of, 
' _ Bombay against the acquittal of two women by the Sessions 


Judge. of Ahmedabad. The offences with which they were 


B charged were under: ss. 317 and 109 of the. Indian Penal Code. 


The facts, which are undisputed, are.that the younger of the 
two accused persons, a girl of fourteen, became pregnant while 
still unmarried, and in order to conceal: her shame from her 
parents with the connivance of the elder of the- two accused, 


her sister, she was conveyed to the Civil Hospital of Ahinedabad l 
where she was safely delivered of a child. As soon as she was . 


(1) (1896) I. L. R. 18 All. 364, 366. (3) (1871) 16 W., R. Cr. 22, 
2) 3877) Bs R. No. 5 of 1878 (Cr.) ` . ; 
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. sufficiently recovered the two sisters agreed that it would be 
_ advisable to dispose of the child secretly. Accordingly, the 


Beaman J, 
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young mother handed the child to her elder sister who carried 
it by train to Mahomedabad where she left it in a Second Class 
compartment. The child was carefully wrapped up and a 
bottle of milk was left by its side, so that as soon as it was 
discovered by any one there should be means of feeding it. | 
These being the admitted facts, the learned Sessions Judge 
came to the conclusion that no offence had been committed by 
either of the accused persons, The: mother, in his opinion, was 
the only one of the two who had the care of the child and she 
neither exposed nor left it with the intention of wholly abandon- 
ing it. Her elder sister, according to the view taken by the 
learned Sessions Judge—a view which had formerly been ex- 
pressed in the Madras High Court—was not a person having 
the care of the child within the. meaning of the section, 
because she was only entrusted with the child for the express 
purpose of exposing or leaving it. ; 
A further point has been argued before us, viz. that in 
any view, neither of the accused had the intention cf wholly 


‘abandoning the child. That, we think, is unnecessary to 


discuss, It is perfectly clear that having regard to the true 
objects of sections of this kind, we should not be too nice in 
fitting facts literally tothe words of the section ‘but look 
to them as a whole, and so looking at them we should have no 
hesitation whatever in saying that the intention of both the 
sisters was to get rid of the child, as far as they wer concern- 
ed, that isto say, of wholly abandoning it without at the 
same time providing for its immediate protection and care by 
other persons. 

The first point, however, needs a little more consideration 
although we have no doubt that the learned Judge was wrong, 
It isnot so easy to demonstrate this by dialectical analysis. 
We cannot help feeling, however, that in cases of this kind, 
any person receiving an infant from its mother on the distinct 
understanding, as in this case, that the mother never desired or 
wished to have the child back again, must in law be regarded 
as aperson having the care of that child until he or she had 
transferred it to the care and custody of some other person or 
institution. The difficulty arises in cases where the care or- 
possession—whatever term be used—intended by the mother, 
would be in the contemplation of both the persons concerned 


' for an extremely short time. Suppose, for example, the mother 
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‘desiresto abandon her child and on that distinct understanding 


_ she requests another to leave it in a lonely field some two 


minutes distance away, we are still of opinion that during that 
“space. of time, the second person carrying the child with no 
other object than that of exposing and leaving it in the appoint- 
ed. place would have the care of it sufficiently within the 
,meaning and contemplation of s. 317. Thiscan be easily 
exemplified by retaining all other conditions but extending that 
of time. Suppose a second -case in which the mother makes 
over herchild in India toa person with the intention -that 


in actual possession of that child would, in our opinion, 
have the care of that child within the meaning and 
contemplation of the section and we do not think that in 
such -a case the facts would ever occasion any doubt or 
hesitation at all. But if we are right, mere extension of 
time could not affect the underlying principle, and that 
principle again would have to be applied in each case with 
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that second person should carry the child to South America and - 
‘there abandon it.' The intervening period might be several 
months and during the whole of that time the person 


reference to its facts and also with that degree of common’ 


sense which Judges of experience are supposed to exercise while 
administering the criminal law. It is sufficient for our purposes 
to look first at the real intentions of-the persons and see whether’ 


they fall within the mischief which the particular séction of the.” 


_ Indian Penal Codeis designed to strike at. If we needed.confirma- 
. tion of thiS view, we might look- to the English statute, where 
` the case with which we are dealing, has been expressly foreseen 
and provided for. There itis enacted that a: person, situated 
exactly as the accused No. 2 was situated in this case, that is 


to say, having the de facto possession of the child, has the care 


of the child for the purpose of the statute. 


While, therefore, we think that the learned Sessions hie 


was wrong in his law, we agree with him in his estimate of 
‘the moral guilt of the accused, and’the learned Government 
- Pleader has been instructed merely’ to ask for an expression of 
‘the law from this Bench and not to press in any way for 
‘sentence, Being of opinion, however, that the acquittal was 
wrong, the law eas us to convict and, therefore, to inflict 
some sentence. 


We reverse the a and convict both the accused under 


ss. 317 and 109 of the Indian Penal Code and direct that each ` 


_ of them do undergo ‘one day’s simple. imprisonment. 
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A. Crm J. As we understand that'the accused are in Bombay. the sen- 

© ayj _” tence will be sufficiently carried out by detaining them until 
ww the rising of the Court this evening. 


ee HEATON J.—I agree. I think this is a very pitiable 


Cripps Case, one in which no possible object can be gained 
~ — _ by imposing a substantial sentence. But I think the learned 
Beaman J, š 
.. Sessions Judge was wrong in the view he took of the law. It 
seems to me that when the accused No. 2, the elder sister, 

took, or received this child from its mother and conveyed it toa 

railway carriage and then went off with it leaving the mother 

behind, she became immediately responsible for the well- 

being of the child. It does not matter that her ultimate object 

. was to leave the child and réturn without it, She was never- 

_ theless for the time being the person who had the care of the 

child as, I think, within the meaning and intention of these 

words as ‘used ins. 317 of the Indian Penal Code. 
oo Orage of acquitial set aside. 
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Before Mr, Justice Beaman and Alr. Justices Heaton, 


, | EMPEROR 
1916 OD l 
ee | MAHAMAD NATHU: 


September 7. 
Prevention of Gambling Aci (Bombay ‘et IV of 1837), See. a2—Playiryg 
with cards for insignificant stakes —Sentence. 


' The accused, who were peons and mill hands, ona hot afteruoon, 
betook themselves to the cool shades of a Masjid, where they amused 
themselves by playing cards for Insignificant stakes, The trying - 
Magistrate convicted them under s. 12 of the Bombay Prevention of 
Gambling «Act and sentenced them each to fifteen days’ simple 
imprisonment :—~ 

Held, that the seatence pissed was altogether out of proportion to 
the criminality of the acts chargel; and that a small fine would have 
been sufficient. 


. THE accused, nine in number, went to the compound of the 
` Daskroi Mosque, in Ahmedabad, which had been reserved as a 
publicancient monument ofarchitecture, They sat under a tree _ 
one hot afternoon and played with cards for insignificant stakes, 
AE RISA SS SERENA SEM SC UIE Be ES TE 
* Criminal Application for Revi- A. Edroos, City Magistrate, First 


sion No. 176 of 1916, from convic- Class, Ahmedabad, 
tion and. sentence passed by S..F. l 
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The trying’ Magistrate acquitted four of the accused for A, Or, J a 


- want of evidence ;' but ‘convicted the remaining five under s. 12 


of the Boinbay Prevention of Gambling Act and sentenced 
them each "to suffer simple imprisonment for fifteen days. 
The accused applied’ to the High Court, >>, | 


TR. Desai, ‘for the applicants. | 
’ SS. Patkar, Government Pleader, for the Crown. | 


T. R, Desai, for the, applicants. —We-submit- the conviction 
is bad in law on three, grounds : (1) There is nothing to show. 
which of ‘the accused ` were playing and which were mere 
spectators ; and (2) there is no Indication that they were gam- 
bling and not playing. agame of skill. Section 12 requires that it 
must be shown what game the accused were playing. The 
mere fact that cards were found on the spot and some little 
change (coins) is -not enough, The. .presumption applicable i in 


in cases. under S. 12: Emperor v, Hiralal i. The onus is on 


-cases under: S. 5 of: the Bombay Gambling Act cannot be raised - 


the prosecution to prove the affirmative and not on the: accused 
to prove that they were there for a lawful object, 


Further, . the place where the accused were ‘alleged to be 


No doubt the Ancient Monuments Act (VII of 1904) is applied 
to it. But’ the Act. ‘does not make such a place necessarily a 
public place ”. ” The public can have. access on certain condi. 
tions and not’asa matter of right. The- Collector’ can restrict 


admission except by passes, The Magistrate assumes it is'a 


public | place: and a muih (a temple) is, not a’ public place: 
Emperor v, Chennappa (2) and Ghoddu ve The Empress (3). 


playing, viZ., tlie Lal: Darwaja Masjid, is nota public place. 


` 


What is meant by -a public place is clear from the observa. 


tions of Jenkins. C.. J. in the case.of Emperor vV. Hussein (4). 
In any casé, the sentence of fifteen, days’ imprisohment ina 


case of this nature is too severe if not monstrous, The object ` 


of the sectionis. explained by Batty J. in the case of Euiperor 
v: Jusubally (3), The*play was not ‘on the ` main road but 
inside the Masjid. So the evil is not so great. The accused 


-are poor peons in the employ of the Municipality: and some of 


them were playing | cards: on: a holiday at noon and were there 
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for recreation only. Assuming there ‘was an‘offence at -the, 


' worst the case was: for a small fine, and not imprisonment, Itis 


` wrong to pass such a sentence merely because, the accused were 


1) (1913) 15 Bom, L. B. 332. 
12) (1912)15 Bom, L. R. 101. - 
Gi (1882) P. R.No. 13 of 1882 (@r,} aik n 


(4) (1905) 8 Bom, L; R. 22 


(5) (2905) 7 Bom, E, R. ges, C, 
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-A. Cr. J. Mahomedans and they played ina Masjid which, according 
to the Magistrate, amounted to gambling. 


1916 
7 ise 5S. S. Patkar, Government Pleader, for the Crown.—This was 
Pape ag a summary tr ial and the Magistrate has recorded a finding that 
Manayap heis satisfied on the evidence that all the accused were gambling 


—— - and that it was a public place. There must have been evidence 
which the Magistrate must have heard though perhaps not alll 
recorded, I submit it is a question of fact. As to ‘place, the 
test-under the amended section is—Had the public access to’ 
it? There is nothing in the evidence to show that there were _ 
restrictions. As to sentence, the Magistrate has given reasons . 
for exemplary sentence. 


PER. CURIAM.. We think it a pity that the gambling laws, 
_ through the injudicious activity of the police and want of 
discretion on the part of the Magistracy, should sometimes be 
worked so harshly as they have been in this case. Without 
going into a discussion of tue points raised by the learned 
Counsel for the applicants it will be sufficient to‘say that 
‘every feature of the case convinces us that it was of the most 
_ trifling character and one which might have been passed over 
. by the police with a caution or, if brought before the Magistrate, 
* dealt with by him in a very different way from that in which 
he has dealt with these offenders. They are peons and mill- 
hands, and on a hot afternoon betook themselves to the cool 
shades of the Daskroi Musjid where, adopting the Magistrate’s 
finding of fact, they were amusing themselves by playing cards. 
for very insignificant stakes. The police raided the place and 
dragged nine of these persons before the Magistrate who con- 
victed five of them and actually sentenced them to fifteen days’ 
imprisonment. Such a sentence in such circumstances appears 
‘to us to be monstrous and altogether out of proportion to the 
criminality of the acts charged. If the police had thought it 
worthwhile to bring such persons before a Magistrate on such 
charges, we should have thought that the Magistrate would 
have seen that this was no serious matter, and if he had felt it 
necessary upon the evidence to convict the ‘accused persons 
at all, he would have let them go with,a small fine. Unfor- 
tunately they appear to have undergone seven days’ imprison- 
ment before they were released on bail by this High Court, 
We, therefore, now remit the unexpired portion of the sen- 
tence. We do not interfere with the conviction, because in 
the circumstances there is no occasion for us to de so, 
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' Before Sir ‘Stanley Batchelor, Kl, Acting Chiet meee and Mr, Justice Skadi; 


ROSE D'SOUZA 016 
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Uhu 


JOSEPH JOAQUIM SERPES.* August 20, 


Will—Co nstruction—Life interest—-Absalute estate, 


A: testalor prcvided in His will as follows :— 

“I appoint by this testament- my brother Joaquim Serpes as my atiy 
and universal heir of'all the immovable property which | possess, and 
which may hereafter in any manner bclong to me, with the strict obli- 
gation to him not to sell, exchange or hypothecate it, but only to enjoy 
the usufruct thereof, and at bis death to pass over the same to his male 
children, preserving the same as a patrimony of the house:— 

- Held, on a construction of the above clause, that under it Joaquim 


took only a life-interest í in the property devised io him. 


THE property in dispute belonged to one John, who died 
jaaving him surviving his wife (defendant No. 2)anda brother - 
Joaquim. Prior to his death, he made a will, the material 
portion of which ran as follows :— 


“ L appoint by this will (testament) my brother J oaquim Serpes as my only 
and universal heir of all the immoveablé property i i possess, and (which) in 
whatever manner may (hereafter) belong to me with the strict obligation 
(for him) not to sell, exchange or hypothecate (the same} but only to enjoy 
the usufruct (thereof) and at his death to pass over the same to his male 
children (sons) preserving (the same) as a patrimony of the house.” 


Joaquim had two daughters Rose and Seraphina (plaintiffs A 
and a son Joaquim (defendant No. i). The plaintiff alleged 
that under the above clause of the will. their father took an 
absolute interest in the property devised to him and claimed 
to recover their shares in it. The defendant No. 1 contended 

-that his father took only a life-interest in the property and 
that the donees were the male issues 6 Zelus masculine ) -of 
Joaquim. 

The Subordinate Judge held that J manta took only a 

. limited interest in the property; that the gift took effect in 
favour of issue male of Joaquim ; and that the plaintiffs as his . 
female children had no inheritable interest in it, 


The plaintiffs appealed, 


i eet 
| *First Appeal No. 2260f 1915, kur, Firat Class Subordinate Judge 
from the decision of V. G. Kadus» at Thana, in Suit No, 250 of 1914, | 
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A. ©, J. Jardine, Advocate General, with Solomon Moses, for the 
1216 appellants. 


wow Strangman and COPEN with K. A. Padhye, for the respond- 
D’Sovza . ents, 
v. 


SERPES BATCHELOR AG. C. J.—The state offacts in which this 

“appeal is brought is described inthe judgment of the lower 
Court and need not be recapitulated. Only three points are 
taken on behalf of the appellants, who are the original plaintifis, 
and of these three points only one is, I think, such as to 
occasion any difficulty. 

The first objection raised for the appellants was that probate 
of the will of Joseph had not been established. But that 
objection is, in my opinion, disposed of by Exh. 25, an 
extract from a vernacular register for the year 1877, That 
extract shows that application for probate was made to the 
Court, and that the Court granted what is translated from the 
vernacular as a “certificate”. Seeing that the o 
was for probate, and that the English word “ certificate ” i 
habitually used in the vernacular languages as equivalent > 
“probate”, I have no doubt that the probate of Joseph's will 
in this case is sufficiently proved. 

As to the second point that the property in suit was not 
identified as the property referred toin the will of Joseph, the 
answer is that that point cannot be taken now. No issue was 
raised upon it in the trial Court, and, so far as the record shows, 
it appears that until the evidence in the case was completed, 
the defendants had no notice that they would have to meet any 
such objection. 

The third point is, as I have said, more serious and requires 
more consideration. It turns upon the construction of a passage 
occurring in the will of Joseph. The question to be determined 
is whether upon a proper construction of this will Joaquim was 
merely a life tenant or whether he took absolutely. The rele- 
vant passage in the willis in these words: “I appoint by this 
testament my brother Joaquim Serpes as my only and universal 
heir of all the immoveable property which I possess, and which 
may hereafter in any manner belong to me, with the strict 
obligation.to him not to sell, exchange, or hypothecate it, but 
only to enjoy the usufruct thereof, and at his death to pass over ` 
the same to his male children, preserving the same as a 
patrimony of the house.” 

It is urged by the learned Advocate General on behalf of the 
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appellants that the earlier words in this passage, constituting A, 
Joaquim the only and universal heir, are words of absolute grant, ne 
and are not to be cut ddwn by the subsequent words which OL 
are merely repugnant to the grant already made, Thatnodoubt  D'Sooza 
is a good argument if the earlier words are words of such power me 
or even of such magic that when once they have been uttered Stree 
-by a testator, it is impossible to look any further for the Batehetor 
manifestation of his intentions. But the rule is to have regard 49. C. J. 
to the whole will in order to see what the testator’s intentions = 
were, and, in Hunoomanpersaud Panday v. Mussumat Babooee 

Munraj Koonweree@), the Courts in India have been particular- 

ly cautioned that in dealing with deeds and’ contracts of the 

peoples of India, they are to have regard, not so much to the 

form of expression or the literal sense as to the real meaning 

of the parties which the transaction discloses. It is of course 

none the less the fact that the intentions must be gathered 

from the words’ used, and cannot be supplied by, the Court 
independently of tle words used. Now it appears to me 
important to notice first of all that, though this will must be 
interpreted by the’ principles of English law, it is drawn in the 
Portuguese language, and clearly without any reference to 

English legal notions, This is apparent, as I think, on the ° 

face of the document, and in one part of it finds expression by 
the testator himself who says “ I beg Her Majesty’s Court to 
cause this my testament to be made valid in the best manner 
and form that the law requires; ” in other words, it seems to 
me that this Portuguese gentleman, writing in his own langu- 
age, without any knowledge of the doctrines of English-law, 
expressly invokes the aid of the Court to validate that which, 
by the language he has used, shall appear to the Court to have 
been his wish and intention. Now reading asa whole the 
sentence in which the disputed words occur, I have never. been 
able to doubt what, the wish and intention of this gentleman 
were ; and seeing that both the apparently absolute words and 
the limiting words occur in one and the same sentence,‘] think 
it would be unreasonable to tie down the testator to the 
earlier words as ifhe had never given any further explanation 
of the intention which at that moment was in his mind. In my 
opinion he has in this one sentence supplied his own dictionary, 
and the fairest way in which the whole sentence can be read is 
to read it as if the words were "I appoint my brother as my only 
and universal heir of all the immoveable property, and by that 
Äe ICIS ER aa a a aT 


(2) 2856) 6 M, J. A. 393, 
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A. C. J. I mean that he is not to sell or exchange it, but only to enjoy a 

1916  life-estate.” I may observe that the word translated “ obliga- 

—~ tion” represents in the Portuguese the same original Latin 

D'Souza word, and it is not, in my opinion, possible to contend that the 

Ve téstator, after having given an absolute estate, was merely 

SERENS adding a prayer or request that the beneficiary should act 
Batchelor towards it in a certain manner. ° 

Ag. 0." For these. reasons, construing this particular will from the 

language employed in it, and doing my best from that language 

to ascertain and carry out what appears to me to have been 

the clear intention of the testator, I am of opinion that the 

lower Court’s view upon this point was right. The appeal, 

therefore, fails and should be dismissed with costs, 


SHAH J.—I am of the same opinion. 
Appeal dismissed, 


Before Sir Stanley Batchelor, Kt., Acting Chief Justice, and Mr, Justice Shah: 
or LAXMINARAYAN RAMDAYAL 


woe? Ue 


September 8, CHIMNIRAM GIRDHARILAL 
Civil Procedure Code (Act V of 1908), O. VIII, r. S—~Pleadings~Written 
statement—Specijic denial—in absence of denial, facts alleged treated as 


admitked—P?racltes. 


In asuit to recover money the plaintiffs sought in their plaint to 
bring the claim within time by relying on a letter written by tbe 
defendants, It was contended by the defendants in their written 
statement that the suit was ‘not saved by the letter put in from the 
bar of limitation.” The trial Judge held that, in view of the above 
state of pleadings, the letter must be accepted as proved; and decreed 
the claim. The lower appellate Court having differed from this view, 
and reversed the decreo, the plaintiffs appealed :— 

Held, reversing the decree, that the trial Court was right in thinking 
that in the above state of the pleadings, fhe letter must be accepted 
as admitted between the parties and therefore unnecessary to be 


proved. r 


RAMDAYAL and others sued on the 16th June 1913 to 
‘recover a sum of money on an account stated bearing date the. 
13th . May 1909. To bring the claim within time, they relied 
on a payment by the defendants of Rs. roo on the 13th May 

*Second Appeal No. 453 of 1915, gavkar, District Judge of Ahmedna- 
from the decision of G. D, Mad- gar, in Appeal No, 122 of 1914, 
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1910 accompanied by their letter of even date mentioningethe 
vasul. In their written statement, the defendants traversed 
the allegation as under: “6. The plaintiffs’ suit is not in 


time: The suit is not saved by the letter put in from the bar 
of limitation.” 


The trial Court decreed the suit, holding that it was not 
sparred on the following grounds :— 


The suit is tried to be brought within limitation by letter marked 
originally 3/3 and Exh, 33. Now defendants in their written statement, 
xh. 14in para 6th, say that this letter does not save limitation. ‘Lhis 
means that they do not deuy execution of the letter but contend that its 
contents do not fall within the purview of s. 20 of the Indian Limitation 
Act. I therefore have exhibited that letter though it is not formally 
‘proved. It was very probably due to this defence thatthe letter was not 
proved by the ordinary mode. The payments mentioned in para 6 of the 
plaint are not denied and they are further proved by plaintiff’s accounts 
extract of which is Exh, 28. On the strength of the re-payments and the 
letter, Exh. 32, I find on issue No, 4 that the suit is not barred. 


On appeal, this decree was reversed, on the following 
grounds ;— 


Under these circumstances, while it is proved that the appellants remit- 
ted Rs. 100 to the respondents along with the letter, Exh, 33, there is 
nothing in the payment or the letter or other evidence to show that this 
payment was either of interest as such or that it was not only part payment 
of the principal but also in the hand-writing of any of the defe ndants, as is 
necessary tosave limitation under 8.20: Damodar v. Jankibai (1903, $ Bom, 
L. R. 350), The money is not treated by the respondents nor the consent 
of the appellants by their own accounts proved toits credit towardsinterest 
as in the case of Kariyappa v. Rachapa (1900, L L. R. 24 Bom, 493); 
neither is it even specifically made on account of principal and interest as in 
Subraya v. Pakaya (1902, 4 Bom. L. R. 231), Differing, therefore, from the 
lower Court, I must hold that the respondents not having proved payment 
either of principal in the hand-writing of the debtors or of interest as 
such, within three years of suit, their claim is barred by limitation , 


The plaintiffs appealed to the High Court. 


V. B. Virkar, for the appellants—-We sue to recover the 
money on an account stated on 13th May 1909. Our suit ig 
filed three years after the day on which the account was stated 
between the parties but, as we allege in the plaint, we seek to 
bring our suit within limitation under s. 20 of the Indian 
Limitation Act, Wesay in the plaint that the defendants’ 
firm had sent us a Aundi of Rs. roo in part payment of the 
principal amount along with the letter (Exh. 33) and these 
averments on our part are not challenged or controverted by 
the defendants in their written statement. On the contrary, 
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A. 0. J. the defendants, by necessary implication, admit our averments, 
191g ` in their written statement having regard to the ciear provi- 
www sions of rr. 3,4 and 5 of O. vim of the Civil Procedure 
Laxut- Code. These provisions are new and have incorporated the 

Narayav English law on the point, The learned District Judge holds 

TER o PRN that: “ While it is proved that the defendants remitted Rs. 100 
_.. to the plaintiffs along with the letter (Exh. 33) there is nothing * 

in the payment or in the letter or in other evidence to show. 
that this payment was either of interest as such or that it was 
not only part payment of the principal but also in the hand- 
writing ofany of the defendants, as is necessary to save 
limitation under s. 20 of the Indian Limitation Act.” We 
submit that the District Judge has come to this? conclusion 
without having regard to the legal effect which naturally 
follows the pleadings of the parties under» O. VIII, rr. 3, 4 and 
5 of the Civil Procedure Code. It seems that the :Judge’s 
attention was not drawn to these new’provisions and therefore 
the finding is not a finding of fact as it appears to be since it . 
was arrived at in the lowerfappellate Court under an erroneous | 
view of the law. We, therefore, submit that this Court will 
interfere with that finding. The legal effect of the.pleadings 
+ of both the parties being this. that we received the, sum 
of the hkundt-as a part payment of the principal along 
with the defendants’ letter (Exh. 32) and the writing 
or execution of which being unchallenged, our suit clearly 

comes within limitation under s, 20 of the Indian Limi- 

tation Act. 


D. C. Virkar, for the respondents,—I submit::that the lower 
appellate Court has, on the evidence, found as a ‘fact that the 
letter (Exh. 33) has not been proved to be in the hand-writing 
of any of the defendants and this being a clear finding of fact, 
this Court, itis submitted, will not interfere withit. It was 
quite open to the lower appellate Court to! find on this point on 
the evidence either way and it has found against the appellants- 
plaintiffs: on the point of the execution of the letter and on 
the point of the nature of the vasul given by us.* These being 
not the points of law but of evidence only, the appellants can- 
not attack this finding in this second appeal. The admission 
‘that the letter was genuine is sought to be made out of the 
pleadings by implications. It has been repeatedly held by the 
Privy Council that the pleadings in India are not to be 
construed strictly. 
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Secondly, I submit that even if the letter be taken to have 
been written by one defendant who is not the managing member 
of the defendants’ firm, the requirements of s. 20 of the Indian 
Limitation Act .are not fulfilled: Shatk Mohideen Sahib v. 
Cae Assignee of Madras (1). 

' The’ claim is a stale one and sought to be within limitation 
by acknowledgments from time to time. The suit even is not 
maintainable as what is alleged to be the account stated is not 
really so according to law. 


BATCHELOR AG, C. J.—In this appeal the only question 
which it is necessary to consider is the question whether the 
letter, Exh. 33, ought to be held to have been admitted. For 
if Exh. 33 is held to be admitted, then it is clear that the 
plaintiffs’ suit is not exposed to the bar of limitation. Now 
the suit was brought to recover a sum of money on an account 
stated, and with regard to the question of limitation, the 
matter was put by the plaintiffs in the following language in 
, paragraphs'4 and 5 of their plaint: “As mentioned in the 
special extracts the defendants have given the vasul in respect 

of the dealings and, at last, have sent a vasul of Rs, 100 on the 
13th May r910 and the defendants sent their firm’s letter to 
the plaintiffs, dated the 12th May 1910 mentioning that vasul, 
This suit of the plaintiffs is filed after three years subsequent 
to the date of the last transaction. But the plaintiffs’ suit is in 
time on acgount of the vasul given by the defendants and on 
account of the letter referred to in cl. 4.” This letter thus 
referred to is Exh. 33. In reply to this averment in the plaint 
the defendants in their written statement, Exh, 14, state as 
follows: ‘* Para 6: The plaintiffs’ suit is not in time. The 
suit is not saved by the letter put in from the bar of limitation.” 

In this state of the pleadings, the learned Subordinate Judge 
of trial came to the conclusion that the letter, Exh. 33, must 
be accepted as. proved, and in that conclusion we think he was 
justified under the provisions of rr. 3, 4and5 of O. VIII of 
the Civil Procedure Code. These are new provisions intended, 
it must be supposed, to bring the Indian practice as to 
pleadings into a position approaching that which they occupy 
in England. Rule. 5 is, for instance, substantially the same 
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provision as obtains in England, except that its rigour is - 


mitigated by the added proviso, With that proviso, however, 
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in this particular case, we have no concern, and the rule which 
we have to enforce lays down that “every allegation of fact in 
the plaint, if not denied specifically or by necessary implication, 
or stated to be not admitted in the pleading of the defendant, 
shall be taken to be admitted.” In this case the words which 
we have cited from paragraph 6 of the written statement seem 
to us incapable of being read as containing either a specific 
denial or a denial by necessary implication of the execution of 
the letter upon which the plaintiffs have expressly relied. It 
appears to us that, on a fair reading of paragraph 6, its meaning 
is that though the letter put in by the plaintiffs is not denied, 
the defendants contend that for one reason or another its effect 
is not to save the suit from the bar of limitation. We think, 
therefore, that under rules 3, 4 and 5 of O, vim of the 
Civil Procedure Code the lower Court was right in thinking 
that in this state of the pleadings, the letter, Exh. 33, must be 
accepted as admitted between the parties, and, therefore, 
unnecessary to be proved. This being so, the lower appellate 
Court’s decree dismissing the suit on the ground of limitation 
is reversed and the decree of the trial Judge restored with 
costs throughout. 


Decree reversed. 


Before Mr, Justice Beaman and Mr, Justice Heaton, 


GANESH VINAYAK JOSHI 
Uu 
SITABAI NARAYAN JOSHI.* 


Inam—Judi, payment of—Liabrlity of tanant to pay customary vent to Inam- 
dar — Limitation Act (1X of 1908), Art, 1381— Recurring right—Demand 
and refusal—Mere omission to exercise right does not start limitation. 


Lands in alienated villages which are not in the actual possession of 
Inamdars and fall under the calculation of Government judi, are liable 
in turn to pay customary rent, assuming that there has been no survey 
and assessment on contractual rent agreed upon to the Inamdars who 
are directly liable to Government for the judi, 


The pay ment of dhara or assessment or customary rent is a recurring 
right within the meaning of the Indian Limitation Act, Art. 132, Such 


* Second Appeal No. 478 of 19:5 the decree passed by M. H. Wagle, 
from the decisionof J.A.Saldanha, Subordinate Judge at Panvel, in 
Assistant Judge at Thana, in Civil Suit No, 64 of 1913. 

Appeal No, 108 of 1914, confirming 
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e 
a recurring right can be time-barred; there must bea definite demand 
and refusal; mere omission on‘the part of the person having such right 
to exercise it will not start a period of {adverse possession under the 
Article, 


SUIT to recover a sum of money. 

Sitabai, an Inamdar, sued to rocover arrears of assessment 
and local cess for the years rgr1 to 1913 in respect of certain 
lands held by Ganesh (defendant) asa tenant. The village of 
Pasari, in which the lands in question were situate, was granted 
in inam to the ancestors of the plaintiff and defendant. 
The amount of assessment recovered from the tenants was 
divided among the -/mamdars in proportion to their shares. 
The defendant had transferred his inam right to his son; 
and was holding the lands in question asa tenant. The 
plaintiff had given a notice to the defendant in 1905 demanding 
payment of the assessment from him: but the demand was not 
complied with, The present suit was filed on the 8th 
February, 1913. 

The defendant contended infer alia that he was not a 
tenant and that the plaint lands were never assessed. 

The Subordinate Judge raised an issue: “whether the 
plaintiff cannot claim assessment of the plaint property as 
contended by the defendant?” He held that it was not so 
proved and decreed the plaintiffs’ claim. 

This decree was, on appeal, confirmed by the Assistant Judge. 

The defendant appealed ta the High Court. 


S. F. Abhyanker, (for S. R. Bakhle), for the appellant.— 
The suit relates to property which is, practically speaking, a 


portion of the ¿nam village, which is held jointly by the plaint. 


iff and the defendant.. Moreover, according to the defendant’s 
contention, until a partition takes place, no demand of assessment 
can be made and as assessment has not been taken or levied for 
nearly thirty years, the present claim is barred by time. 


P. B. Shingne, for the respondent.—The defence does not 
dispute plaintiff’s right tothe moiety in the village. The defend- 
ant is not a cosetnamdar—his rights have been assigned. If 
other things exist, plaintiff’s right to the moiety is not 


questioned. It is admitted that the land in dispute is included ` 


in the lands which are regarded as liable to judi. Tho defend. 
ant’s position is, therefore, that of a tenant and he is bound to 
pay customary rent: Rajya v: Balkrishna Gangadhar (1). 
wo" (a) (1905) L p, R, 29 Bom 45, 
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The mere ‘non-payment of rent isnot sufficient to prove 
adverse possession. The right is a recurring one and there is 
no denial of the right, 


BEAMAN J.—This case has occasioned us much difficulty, 
partly because the pleadings in themselves are very far from 
precise, partly because on a first view the issues seem to throw 
the onus upon the wrong party and ‘partly because both the 
learned Judges, who have dealt with the case, being versed in 
matters of this kind, particularly Mr. Saldanha who has 
exceptional Enowledss and experience of Inam and Khoti cases, 
have apparently felt no doubt or difficulty whatever, in deciding 


. in favour of the plaintiff. It is true that the trial Judge, in 


order to elucidate the pieadings, felt obliged to examine both 
the plaintiff and the defendant, and we understand the process 
of his reasoning upon that additional material to have been some- 
thing of this kind. The plaintiff is admittedly one of two 
Inamdars of the village in which the land is situated. The land 
in suit is admittedly land upon which the Government Judi 
has been calculated, andit appears to be virtually an admitted 
principle, or if not admitted, then well established by legal 
decision, that all lands in such villages not being in the actual 
possession of Inamdars themselves and falling under the 
calculation of Government Judi are liable in turn to pay customary 
rent, assuming that there has been no survey and assessment 
or contractual rent agreed upon, to the Inamdars who are 
directly liable to Government for the Judi. Having arrived at 
that position, the learned trial Judge, perhaps rightly, though 
on this we express no confident opinion, framed an issue 
throwing the whole burden of proof upon the defendant. He 
called upon the defendant to show that on the facts admitted 
the land in suit was exempt from the payment of customary 
rent to the plaintiff, Now the defendant being thus put to his 
defence and aware of the form of the issue, it became specially 
incumbent upon him, ifhe really relied upon any such plea, to 
give the Court ample information. He, however, never more 
appeared to conduct his defence. The result is. that the record 
is confined to the statements of ‘the plaintiff and defendant 
taken before the issue was framed. Yet neither the learned 
trial Judge nor the learned Judge of first appeal appear to 
have entertained the very least doubt but that upon the facts 
so disclosed this land was liable to the plaintiff, as one of two 
Indmdars, who had paid the Judi to Government for halí the 
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customary rent, and in the circumstances we have stated, A. ©, J. 
particularly inthe absence of all evidence: led by ,the * 1916 
defendant we do not feel we are in a position to disturb findings i 
so confidently reached. Bae 
The only point upon which we have felt some doubt ata ps 
later stage of the case was whether, on the plaintiffs admission ` sypapar 
that no dhara or assessment or customary rent, whichever Naravay 


‘term be preferred, had been levied for the last thirty-five Beaman J. 


years, the present suit was within time. Here, again, the ——~_ 


learned Judge of first appeal seems to have felt’ no doubt, and’ 


the reason is, we think, that this must be treated 


‘asa recurring right falling within the contemplation- and 


language of Art. 131. In order that such a recurring right 
should be time-barred, it is necessary for the defendant to 
sliow, as we held in a recent case, that there has been a definite 


‘demand and refusal. Mere omission on the part of the person — 


having such right to exercise it will not start a period of 


"adverse possession under Art. 131. It is exactly on all” 


fours with an ordinary suit for rent where the landlord has , 
for many years made no demand. In all such cases, unless 
there has been an express repudiation of the landlord’s title 
and aw- open declaration that thé lessee holds adversely in » 
interest to his original lessor, I am not aware that a suit for ° 


. rent ‘has ever been held time-barred, merely DECANE rent has 


not been paid over a long period. 

That being our view upon the special point, of limitation, we, 
think that the suit is within time, and we must now hold that” 
the appeal fails and must be dismissed with all costs. — 


HEATON J.—I agree to the order proposed and at 
concur with the views expressed by my learned colleague 


generally and especially on the point of limitation. I think I 
‘it probable that had I been 'the Judge of first instance, t should > M4 
have, framed the issues which the defendant asked for. -But I 
confess Ido not feel that I -can say with confidence that the 


Judge was indubitably: wrong in refusing to frame them, and 


“whatever may be the error’ in the decision arrived at, if there 


is an error, it is undoubtedly due to the negligence of the defend- 
:- ant; in declining to producė whatever ; ‘evidence he had and to 


put his case e fully E the Court. oe 


Appeal dismissed, 


a4 
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Bofore Mr, Justice Beaman und Mr, Justice Heaton, 


ETE | MOTI RAIJI 


yw es í ' Ua 
Şepiember23. o LALDAS JIBHAI.* 
Hindu law—-Widow—=Next veversioners—Acceleration. of her estate by the 
~- widow—A cceleration must be of the entire estate—Alienation—Legal n2ces- e 
sity—Adoption—Divesting of estate~Jlazrim—A man shall not take 
advantage of hes own fraud—Applicability of the maxim, 


L, a Hindu widow, having mortgaged her husband’s estate to B, the 
plaintiffs, the next revorsioners, sued in 1893 to set aside the alienation’ 
as a hollow transaction. The parties referred their disputes to arbitra- 
tion which resulted in an award whereby the plaintiffs were allowéd 
to redeem the mortgage, B was to convey the mortgaged property to the 

; plaintiffs, L was to surrender all her right, title and interest in it, and 

l the plaintiffs were to'give to her a house and 18 bighas of land, out of 

. the estate so reconveyed to them, for her life as maintenance, In r995, 

B created a sub-mortgage on the property in favour of D; and passed a 

| rent-note to him, The plaintiffs took a reconveyance of the property 

from B, and paid off D who transferred his rights to them. In 1909, L 

i ` ` adopted M, the son of B; thereupon B ‘delivered over possession of the 
property ; — 

°, Soa Held, dismissing the suit, (1) that the transaction which resulted from 

° the suit of 1893 and which was the basis of the plaintiff’s claim, was in 

no sense an acceleration, inasmuch as the consideration expressed in the l 7 

award was really no consideration but a reservation in the widow’s 

interest of a very substantial part of her original life-estate ; 
(2) that.if the transaction be regarded ag an-alienation it could only 
be validated by proof of legal necessity; 
= (3) that L’s alienation of 1893 under the award not having been for 
legal necessity was void against M from the moment of his adoption ; 
(4) that M was not precluded from} raising the plea for, neither 
was he guilty of fraud nordid he giveany advantage in the special 
issue. between him and the plaintiffs. 
: There are two waysin which a Hindu widow in the enjoyment of a 
4 normal widow's estate.can convey a greater interest than that which 
she herself has, one is by acceleration, the other by alienation for 
legal necessity. po 
In acceleration, a Hindu widow enjoying the normal Hindu widow’s 
jife-estate surrenders itin favour of the next reversioner; but it is 
absolutely necessary that the entire interposed life-estate must be 
withdrawn. l l po o 








* Appeal No. 4gof 1915, under the Judge of Broach, in Appeal No, 13 |! 
Letters Patent from the decision of of 1912, which reversed the, decree 
Batchelor J. in S, A. No. 473 of passed by Vajeram Manibhai, First 
1914, confirming the decree passed >% Ulass Subordinate-J udge of Broach, 
by P.-J. Taleyarkhan, District’ in Civil Suit No. 252 of 1919,’ 
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An alienation by a Hindu widow for légal S E resis upon a A. 0, J. 
strict proof ofthe necessity. The consent of the reversioners is no 2 916 
more than a factor in the proof of legal necessity: It may always be - 


tey 
used in support ‘of the ‘alienee’s contention that there was legal Mort. 
necessity, but per ve it wa not be sufficient to do away with all other ae 
$ , 
proof, ' LALDAS 
A tine iertati differs from alienation fo légal necessity. ‘The | “wuz 


.ı two legal notions are not only irreconcilable, but virtually antagonistic, 
` fn siniosness no acceleration can ne an’ al ienation and no ni can 
‘ be an acceleration, *" 2 4 
A subsequent adoption will not divest estates vested before it was 
made. ; l : 
ae In applying the’ maxim that a m'an shall not take advantage of his 
own fraud, two points aro to be looked at;; first, whether the person 
against whom the maxim is used has really committed 2 fraud at all; 
and, secondly, whether, assuming that he has committed.a constructive 
fraud, that has given him any advantage - in the te Issue he is 
bontesting: 


_ SÒIT to recover possession of property. ; 

The property in dispute ‘belonged originally to one Kaiji 
Khushal. On his death, it passed to his widow Bai Lala . 
‘(defendant No. '3). 

| Onthe' 27th July 1893, Bai Lala mortgaged the property with ` l 
' Bechar Bhagvan (defendant No. 1} for Rs, 3500. It led to the . 
institution o£ suit: No.. 582 of 1893- whereby the next rever- 
sioners, Laldas and Ranchhod (plaintiffs) sued to set aside the 
transaction which . they alleged was hollow. and without ~ 
consideration. During the pendency of the suit, the parties 
referred tlfeir disputes to arbitration. It resulted in an award, 
on the .r9th December 1894, which directed (1) that the 
plaintiffs ` ‘should be allowed to redeem the mortgage on 
payment of Rs., 1700 to Bechar ; (2) that. thereupon 
'+ Bechar was to convey the mortgaged, property’ to the fo 
. plaintiffs ;:(3) that’ Bai Lala was.to surrender all her'right, ` in 
titlé and interest in the property to the plaintiffs; and (4). ` | 
_ that the plaintiffs were to give thereout ito Bai Lala a’ house oo 
and eighteen bighas of land for life as maintenance. | 

Béchar created a sub-mortgage, on the property in favour of 
one Desai for Rs. 999 onthe 2oth February 1906, . 

_ The. plaintiffs took, on the end April 1906, a reconvéyance of 

- the property from Bechar : the deed was registered'on the 26th 
June 1906. Admittedly no mor was paid to. Bechar for the 
transaction. 

On the :rith June 1906, Bechar ‘passed to Desai a rent-note 
for the property. The plaintiffs paid, on the. 2nd March T907 ! 7°, o) 
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the sum of Rs. 999 to Desai in satisfaction of his sub-mortgage, | 
- and he transferred: his right under it to the plaintiffs, Both © 


Desai and plaintiffs gave notice of the transfer to Bechar. 
Bai Lala next filed a suit (No. 326 of 1906) on the 26th July 


‘1906 to redeem the mortgage of 1893. The plaintiffs were 


made parties to the suit. It was dismissed on the ground that 


after the award Bai Lala had no right to the property (11 Bom. - 


L. R. 20). 

In February 1909, Bai Lala adopted Moti (defendant No. J 
who was a-natural son of Bechar. Soon after the adoption, 
Bechar put Moti in possession of the property. 

The plaintiffs accordingly filed the present suit in 1910 to 
recover possession of the property and to have it declared that 
the adoption of Moti was not valid. 
` Defendant No. 2 contended inter alia that his adoption had 
extinguished the rights, if any, of the plaintiffs to the property ; 
that he was not bound by the award of 1894; that the mort- 


a gage of 1893 was without consideration; and that the sub 


mortgage in favour of Desai was void as against him. 

The Subordinate Judge held that defendant No. 2 was 
validly adopted by Bai Lala; that the award of 1894, the 
document of transfer passed by Bechar to the plaintiffs in 1906, 
the deed of transfer passed by Desai to plaintiffs in 1907 and 


‘the decree in suit No. 326 of r906 were not binding on defend- 


ant No. 2; that the mortgage of 1893 not having been support- 
ed by legal necessity gave the plaintiffs no remedy against 
defendant No. 2. The suit was accordingly dismissed. 

The plaintiffs having appealed, the District Judge felt that 
before the case could be disposed of, one.or two points required 
to be cleared up. First, according to Hindu law a widow 
could surrender her estate in the whole of the property 


inherited by her from her husband to the next reversioners so | 


as to accelerate their succession and vest the whole property in 
them at once (see 19 I. A, 30; ro Val. 1102; 21 Mad. 128; 31 
Mad. 366; 6 All. 116 and 7 Bom, L. R, 622). Such surrender 
however, would not be valid unless it comprised the whole 
property inherited from the husband and was in. favour of the 
whole body of persons constituting the next reversion. 
Secondly, if defendant No. 1 was colluding with defendant 2 
in handing over possession to him, defendant 2 would be 
estopped from disputing plaintiff’s title. The learned Judge, 
therefore, remanded the case to the first Court for determina 
_ tion on the following issues :— 
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r Did the mortgage by defendant 3 to-defendant 1, comprise the whole ` r O. d, 
_ estate Inherited by the former from her husband, or ab all events the whole 


~ of such estate in her hands at the date of the award? + 1916 
2. Did plaintiffs constitute the- whole body of the next reversioners P Not 
3. Was defendant No. 1 holding the property as tenant of the plaintiffs 

~ when he handed over possession to defendant No, 2 and was he colluding PEM 


with defendant No. 2 in handing over possess ion to him?’ In other words, 
- is this case governed by the ruling in I. L, R. 36 Bom. 155 


The issues were found by the lower Court in the affirmative, 
- Accepting these findings, the District Judge further found that 
the award of 1894 was founded upon a relinquishmént- of the 
estate by defendant No. 3 in favour of plaintiffs; that the estate 
~ became vested in the plaintiffs at the date of the award, that 
the subsequent adoption of defendant No. 2 could not divest l i 
the plaintiffs of the estate. The suit was, therefore, decreed. o 
` ‘Defendant No. 2 appealed to the High Court. 
The appeal was heard by Batchelor J. on the yth of October 
1915, when his Lordship confirmed the decree passed by the 
~ District Judge, with the variation that the plaintiff was directed 
to pay. Rs. zor to the first defendant “before recovering 
possession of the property. 
There was an appeal under the Letters Patent against: the 
above: décree. . 
The appeal was heard i Beaman. au Heaton JJ. 


` G. K. Parekh, for the appellant: 
G. S. Kao, for the respondents. 
k ; 
BEAMAN J.—There are only two ways, we think, in nwlich: . 
. a a Hindu widow in the enjoyment of the normal widow’s estate 
„can convey a greater interest than that which she herself has, © 
the one is by acceleration, the other by alienation for. legal 
necessity. In the present case, limiting the contest to the 
appellant, defendant.No. 2, and the plaintiffs, there can be no. | 
, question of legal necessity. Both have pleaded at various on ae 
stages that the original alienation by the widow Bai Lala, of .. 
the year 1893 3 was without consideration. It does not he, 
_ therefore, in the mouth of the plaintiffs now to contend that 
~ that alienation was for legal necessity. 
The only question remaining to be answered is whether as a 
result. of the alienation of 1893, the widow accelerated her 
. estate, in favour of the plaintiffs. .In order to make what 
ollows clearer, we shall. briefly state the Se facts upon 
which this question. arises. 
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AO GOI, Bai Lala, the widow of one Raiji, was left in possession of a 
191g  Widow’s estate in all his property. He died leaving no issue. 
yew In 1893, Bai Lala mortgaged the whole estate to one Bechar 
‘Morr for a sumof about Rs, 3,500, Almost immediately the plaintiffs 
v. who claimed to be the next reversioners, and in the course of 
Darpan all subsequent proceedings appear to have.been admitted to 
Beaman J. be so, brought a suit to set aside this alienation on the ground 
~~ that it was a hollow transaction, and that the widow had 
received no consideration. The suit was, on the face of it, pre- 
mature, since at that time it may be doubted whether the 
plaintiffs had any ¿ocus standi. But with that we are not now 
concerned. What actually happened was that the matters in 
dispute were referred tc arbitration, and an award was given 
by the arbitrators out of which ail the subsequent rights of the 
parties inter se are held to have flowed. That award was-not 
brought into Court or converted into a decree, but it has been 
confirmed, to some extent at any rate, by a decree of this 
High Court in the year 1911. In effect the award ordered 
that the plaintiffs should be allowed to redeem the estate 
mortgaged tothe defendant No, 1 Bechar for a sum of Rs. 1700, 
and that on this being done Bechar was to convey the mort- 
° gaged estate, not to the original mortgagor Bai Lala, but to 
° the plaintiffs, and that Bai Lala was to surrender all her right, 
title and interest in it, and that thereupon the plaintiffs in 
turn were to give to Bai Lala a house and eighteen bighas of | 
land out of the estate so reconveyed to them by Bechar, for her 
life as maintenance. The award fixed the term Within which 
the plaintiffs were to pay Rs. 1,700 to the original mortgagee 
Bechar, and that term ended with Magsar 1894. Such 
were the terms of the award. Nothing was done upon it 
for many years, and it appears that the mortgagee Bechar sub- 
mortgaged the property to one Desai for a sum which we: will 
state roughly at Rs. 1,000, Under that mortgage Bechar 
attorned to his mortgagee Desai, and at avery much later 
period Desai actually brought a suit to recover one year’s rent 
from Bechar and got a decree. That was somewhere in the 
year 1907 long before which the other transactions had occurr- 

ed which we will now mention. 

Between 1894 when the time limited by the award had ex- 
pired, and the year 1906, all parties interested in the award 
appear to have rested on their rights, and taken no steps to 
enforce them, About that period the widow Bai Lala brought 
a suit to redeem-the mortgage, ignoring the award,.and the 
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suit in which it had been given. That was the case which 
came up ultimately on second appeal to this High Court in the 
year 1911, and was decided by a Bench consisting of Chanda- 
varkar and Heaton JJ. Those learned Judges limited their 
conclusion most strictly to this, that the effect of the award 
had been to transfer the equity of redemption from Bai Lala 
to the plaintifis; and therefore, that her suit to redeem must 
fail. I neglect any obiter dicta in the judgment of Chandavar- 
kar J. which go beyond this conclusion: At or about the same 
time the plaintiffs hestirred themselves and attempted to 
obtain a conveyance from Bechar of the whole mortgaged 
property. This was about the month of April 1906. Bechar 
refused to consent to the registration of this conveyance, 
although he admitted that he had executed it, The plaintiffs 
got it registered. fn this conveyance we find a term authoris- 
ing the plaintiffs to redeem out of the sum of Ks, 1,700 which 
they had under the award to pay to Bechar, the sub-mortgagee 
Desai, and this they appear to have done early in the year 
1907, and obtained for themselves a reconveyance from the 
sub-mortgagee, including of course such landlord’s rights as had 
come into being between the sub-mortgagee Desai and the 
original mortgagee Bechar under the latter’s mortgage to the 
former. In 1909 or thereabouts, the widow Bai Lala appears to 
have adopted the present defendant No. 2 who was the natural 
son af the original mortgagee. The plaintiffs appear to have 
taken no steps under their conveyance to regain possession of the 
property, nor‘did they then or at any time beforesthe institution 
of this suit pay to the original mortgagee Bechar Rs, 700 which 
were still due to him under the award, in which this payment 
had been made a condition precedent to calling upon him for 
a reconveyance, and so obtaining possession of the mortgaged 
property. Before this suit was instituted, it would appear 
that defendant 1 Bechar made common cause with his natural 
son, defendant 2, appellant here, and his guardian the widow 
Bai Lala, and Jet defendant 2 into nominal possession at least, 
of the mortgaged proper ty by the widow his guardian. There. 
upon the plaintiff brought this suit to recover possession of the 
mortgaged property dider the award of 1893, and was resisted 
by the defendant.2, who is the appellant here. The appellant, 
defendant No, 2, has set up a title paramount both to that of 
the mortgagor and the mortgagee treating the plaintiff unde; 
the award of 1893 as mortgagor. His contention is that the 
whole transaction of 1893 was a hollow sham, and that he as 
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law of the joint Hindu family. It amounts in effect to this, A. C. J. 


that a Hindu widow ‘enjoying the normal Hindu widow’s life- 
estate may, if she please, surrender it in favour of the next 
reversioner, and if she does so, it amounts in law precisely to 
the same thing as though the widow had at that moment died 
a natural death. Its essential condition is that the interposed 
‘life-estate which prevents the family property taking its normal 
course and going into the hands of the next reversioners, 
members of the same family, should be entirely withdrawn, 
Both theoretically and for obvious reasons of practical policy 
it is indispensable that this condition should be found to exist. 
It will not.do fora widow, as appears to have been supposed in 
one judgment at least of the Calcutta High Court, to accelerate 
a fraction of her life-estate. That is utterly opposed in theory 
to the English doctrine’ which is thus being transferred bodily 
and made an integral part of the Hindu law of the joint family, 
It is also open to the most obvious practical objections, and that 
is why the Privy Council laying down the limitations of the 
rule of acceleration ‘in the case of Behari Lal yv. Madho Lal 
insist in language, which we donot think could have been 
made clearer, that for a good acceleration in law it is absolutely 
necessary that the'entire interposed life-estate should have 
been withdrawn, But what has happened throughout the 
course of decisions both in Calcutta and Madras has been a 
blending of a totally’ different set of considerations with those 
plain and easily intelligible limitations placed upon the doctrine 
of acceleration. 

For the purposes of an alienation, if the widow is to convey 
more than the estate which she herself has, that is, an 
estate co-extensive only with her own life, the rule of Hindu 
law fromthe very first,a rule we believe universal over the 
whole country, has been that such alienation must be for 
purposes of legal necessity, Now it will be observed that 
considerations applying to alienations of that kind would neces. 
sarily be totally different from considerations applying to a case 
of true acceleration. For in a case of acceleration the property 
remains ia the family where it was originally acquired, whereas 
in a case of alienation, if that alienation be shown to have been 
for legal necessity, the property is finally gone out of the 
family. Thatis why rigorous insistence has always been placed 
by the Courts upon the proof of legal necessity. But in Cal- 
cutta from a very early period all the Judges appear to have 
leaned strongly to the view that any alienation made by a 
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widow, tenant for life, with the consent of the next reversioners 
would on account of that consent per se be a good absolute 
alienation so far as the reversioners, the original members of 
the family, were concerned, The reasoning was this that since 
the reversioners themselves who were expectant upon the 
widow’s life-estate had consented to her transferring the whole 
or any part of the property in which she had that life-estate to 
astringer from whom neither they nor any other member of 
the family could ever afterwards recover it, the inference must 
be irresistible that they agreed with the widow, that there was 
legal necessity. The Bombay High Court on the other hand 
never went that length, and has never fallen into the same 
confusion which characterises the dicta of many eminent J udges 
both in Calcutta and Madras upon questions which may belong 
really to the doctrine of acceleration rather than that of aliena- 
tion for legal necessity. The Bombay view has always been, 
and speaking for myself, I again say that in my opinion it has 
been logically correct throughout, that the consent of the 
reversioners to the Hindu widow’s alienation isno more, and 
never ought to be anything more, than a factor in the proof of 
legal necessity. It may always be used in support of the 
alienee’s contention that there was legal necessity, but Jer se it 
will notbe sufficient todo away with all other proof. The 
substitution of the mere consent of the next reversioners for 
the proof of legal necessity is the main point of difference 
between the current of decisions in Calcutta anden Bombay, 
and the confusion which has resulted both in the application 
of the law appropriate to cases of true alienation and in cases 
which are supposed to be cases of acceleration i$ easily 
discernible as soon as the leading cases in Calcutta and Madras 
are subjected to critical consideration. Thus we find Garth C. J. 
and Mitter J. in one Calcutta case, viz., Nobokiskore Sarma 
Roy v. Hari Nath Sarma Roy) stating that inasmuch as it is 
now an admitted feature of Hindu law that the widow may 
accelerate her life-estate in favour of the next reversioner, it 
is impossible to assert that the consent of the next reversioner 
to the alienation by the widow, of a part of the whole estate in 
which she has a life interest will not validate and make such 
alienation absolute. So far from that being in my opinion a 
correct statement either of the law orits reason, it is quite 
easy to show where the fallacy lies. It is one thing for the 
next reversioners to receive the property into their own hands 
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. might be an:old man of seventy years of age with no reasonable 
expectation of surviving her. She might very easily purchase 


through any act which is tantamount to the civil death of the 
tenant for life, but it is a very different thing to say that be- 
cause this may occur, it necessarily follows that the consent of 
the next reversioners will validate the absolute alienation to an 
outsider of the entire estate in which the widow has a life 
interest, and that is a point which deserves the more weight if 


we allow that acceleration may be for valuable consideration, 


In strictness, speaking for myself again, I doubt whether 


-acceleration proper ought to have any connection with valuable 


consideration, but in actual practice it would be impossible, I 
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suppose, to draw a line of that kind. Admitting that a widow _ 
may accelerate for valuable consideration, it is obvious that if 


we by aloose analogy extend the doctrine so far as to say 


‘that by purchasing for like consideration the consent of the 


next reversioner she may dispose of the whole estate so as to 


' take it out of the family and hand it over to an outsider, the 
door is ‘at once thrown wide open to many transactions of 
-éxtremiely doubtful morality. To give an instance which may 

illustrate my meaning, ‘there might bea young widcw left. 


with a life-estate in a great property, and the next reversioner 


his consent at a nominal figure and sell the entire estate of her 


‘deceased husband for a great cash consideration to be spent 


by her upon her own pleasures and indulgences. Now such a - 


case brings out clearly the radical distinction between true 


acceleration and alienation. In all accelerations to talk- of 


the consent of the person in whose favour the acceleration is 
made 1 is to use words without meaning. Commonly he who is 


_put in possession of an estate immediately, for which-he might 


otherwise. have had to wait-many years will consent, and 
that consent can have no legal significance whatever; nor is 
there any distinction to be drawn in cases: of alenations for 
legal necessity, between the alienation of a whole or part of the 
estate in which the widow has a life interest. Ifthe necessity 
goes the length of compelling her to alienate the whole estate, 


- that alienatio will be as valid in law as the alienation 


of a part, But as we began by: saying it is different in 
a true case of acceleration. For’ there the indispensable 
condition is the withdrawal of the entire life-estate, an 
‘obstruction which prevents the property taking its normal 
course, and there can be in our opinion no such thing as an 


acceleration of a part of the life estate or of a part of ins 
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property over which the life-estate exends, although that 
view has Jed to very confusing dicta to be found in the judg- 
ments both of the Calcutta and Madras High Courts. There 
is of course no analogy between the case of acceleration which 
requires the surrender of the entire life-estate and the case of 
alienation for legal necessity which might cover the smallest 
fraction or the whole, and yet it appears to have been seriously 
argued in one judgment, at any rate, to be found in the Calcutta’ 
Law Reports that because in case of acceleration the whole 
life-estate has been withdrawn, therefore a widow may not 
alienate for legal necessity anything less than the whole estate 
in which she has her life interest, Such a contention, we do not 
think, was ever made before. It certainly never has been made 
in this High Court and never seriously been considered here. 
Having thus endeavoured to make as clear as possible the 
fundamental distinctions between a true acceleration and an 
alienation for legal necessity, having endeavoured to show that 
neither in principle nor in practice have they any logical connec- 
tion with each other, we will return to the facts of the present 
case, in order to decide whether those facts do reveal and 
constitute a good case of true acceleration. The learned Judge 
below has laid down the conditions of acceleration with perfect 
correctness. So far we are in entire agreement with him. 
But we do not think that the facts fulfil those conditions. If 
we look at the award itself out of which this acceleration is 
said to have arisen, we feel quite incapable of separating its 
parts and giving it a different construction as a result, os inis 
separation from that, which read as a w hole it seems naturally 
to bear, What the widow had to do was to surrender her life 
interest in the whole of her husband’s mortgaged estate to the 


plaintiff, the next reversioner, upon the plaintiff having 


redeemed that estate at about half the figure at which it was 
mortgaged, from the mortgagee, and thereupon the plaintiff in 
turn had to restore to the widow what amounts roughly to 
about one-third of the entire estate, and we cannot allow 
ourselves to be blinded by mere formulary expressions, to the 
true nature of the entire arrangement contemplated by the 
parties, That appears to usto be so plain upon the face of 
the document that it can admit of no serious doubt. The 
learned Judge below supposed that if consideration were 
needed for acceleration at all, the consideration to be found 
here was the redemption of the property by the plaintiffs for a 
sum of Rs. 1,700. Without going too closely into that, and 
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allowing that it might in one view be, regarded as con$idera-’ 


tion, it is strange that the learned Judge should apparently 
have overlooked what is so-obviously the substantial, natural 
and true consideration flowing from the plaintiffs to the widow. 
That, beyond all question or doubt, was the inmediate restitu- 
tion to her for her life of one-third of the entire estate, and we 
can see no difference in principle between such an arrange- 
ement and a reservation at the time of an intended acceleration 
by the life tenant of a substantial interest in the estate so 
accelerated. Stripping off all verbiage, it comes to this and no 
more: The widow might have said : I will surrender two-thirds 
-of my husband’s estate to the next reversioner retaining one- 
- third for the remainder of-my life. The addition of the word 
maintenance in the award really makes, we think, no differ- 
ence whatever. The two acts are.reciprocal, and the test is 
simple. If the widow had-refused to carry out her part of the 
agreement would any Court have compelled: ‘her to do so 
without at the same time compelling the plaintiff to perform 
his? The result thus arrived at is precisely that which, upon 
- -a true application of the principle of acceleration, makes a 
nominal acceleration of this kind bad and void in the eye of 
the law. For, for reasons of'policy, as indicated by their Lord- 
ships of the Privy Council, it is absolutely necessary that the 
widow should withdraw her entire life-estate, this being the 
only guaraatee that the accelerauon is geutine, aud uot made 
from corrupt motives in ordér to favoura special reversioner. 


Fiinzrtainigg doubt, as | do, of the desirability of ever iutro-. 


ducing this doctiine of the English law intuthe Hindu law of 
this country, (I do not think that it ever really was a part of 
the. Hindu law), I feel no doubt whatever that its appl.cation 


must be confined within the narrowest limits. Any undue: 
loose extension of it might give rise to dishonest transactions’ 
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and complicated litigation. Whether or not consiueraiion 


ought to. be regarded at all as part of a good acceleration, this 
much is certain that consideration of the kind we fiau express- 
ed in this award is really no consideration, but:a reservation in 
the widow's interest of a very substantial part of her urigiual life- 


estate, and that violates the fundamental basis of the theoretica] 


doctrine of acceleration. ` Iù our opidion that alone 1s su-ticient 
to show that this was in no sense a case of acceleration, and 
we are not disposed to stretch ihe, law'so as to include a single 
doubtful case, nor do we consider that there are any merits or 
” equities in the plaintiff’s favour which require us to do so, ` 
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There remains one other point, and that a point of consider- 
able nicety to be dealt with before we come to our final 
conclusion. In the Court of first appeal, as well as in the 
lower Court, the learned Judges appear to have thought that 
upon the general ground that no man shall take advantage of - 
his own fraud, the defendant No. 2 cannot in this suit at any 
rate contest the plaintiffs’ claim to possession, and the learned | 
Judge of Second Appeal relies upon two cases, one of Anant 
Sitavambawa Pujari v. Ramchandra Atmaram 0), decided by 
Farran Chief Justice.and Candy J. and another much more 
recent case “illaya Subbaya v. Narayanappa Timmaya(), 
decided by Russell J. and Chandavarkar J. In the first of these 
cases the learned Judges held that the defendant being a 
tenant of the plaintiff, and having let in fraudulently and 
collusively the znd defendant who denied the landlord's title, 
the latter could not be allowed to resist the landlord’s suit to 
recover possession, but must first surrender, and then set up 
any ti.le he had ina separate suit. This proceeds merely upon 
the ground of constructive estoppel as between landlord and 
tenant, allhough their Lordships appear to have put it upon 
the much wider ground of the maxim that no man shall take 
advautage of his own fraud, 

The second was a case of a mortgagor retaining possession 
of his land, against whom the mortgagee brought a suit upon 
the mortgage tor possession. The mortgagor was found to have 
let in another person who claimed by title paramount, and the 
Courts held that that person could not resist the nfortgagee’s 
suit, He was first to give over possession and then sue on his 
own title, The latter case goes very far and the learned 
Judges expressly put it upon the ground of estoppel. It isa 
somewhat confusing’case because there is much in the judgment 
of tue learned Judge who delivered judgment which is difficult 
to reconcile with the statement of facts upon which the 
judgment is based. However that may be, assuming that any 
given case is not g “e of estoppel, but referable to the general 
maxim thata ma‘ shall not take advantage of his own fraud, 
there are obviously two points first to be ‘looked at, one is 
whether the person against whom tùis maxim is used has 
really committed a traudat all; and the nextis whether, 
assuming that he has committed a constructive fraud, that 
has given him any advantage in the particular issue he is 
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contesting. Now it is perfectly -obvious upon eximinatjon 
not only of the case-law on the subject, but of the theoretical 
test of the notion embodied in the maxim, compired with 
that of estoppel, that the two are quite distinct. The maxim 
applies toa great number of cases in which there need be no 
estoppel atall, It being remembered that estoppel is always 
“and in strictness no more thana rule of evidence, it is clear 
that its operation would hardly extend to cases which yet 
might well fall under the broad equitable maxim. It is easy 
to put cases of that kindin which there could have been no 
misrepresentatiun by the alleged fraud-feasor, in which his 
conduct may have been throughout wholly unknown to the 
plaintiff, who seeks to shut him out of Court on the ground of 
his fraud. Fut there are cases such as those which I have 
already mentioned relied upon by the Courts below in which 
the two grounds of exclusion may appear to overlap, and 
certainly are not easy to keep definitely and disti.ctly apart, 
That is because of the ease with which a constructive estoppel 
is raised and entertained by the Courts. Allowing the fullest 
weight both tothe legal maxim and to cases of constructive 
estoppel, we still have to deal with the facts before us, and we 
shall deal with them particularly with reference to the two 
points we have noted, first, whether the defendant 2 has really 
been guilty of any fraud at all; secondly, whether, if so, that 
fraud has given him any advantage i in the special issue to be 
determined@ between him and the plaintiff. This is clearly not 
a case now of constructive estoppel, such as might be extracted 
from the mortgagee in possession, fraudulently and collusively 
handing over the security to a third party, knowing that party 
is not claiming through him and intending to resist the mort- 
gagor, should he seek to redeem, by paramount title, For, as 
far as we can see, whatever relation between the mortgagor 
and mortgagee might have been brought into existence by the 
award of 1893, that must clearly have come to an end, when 
the defendant No. 1 Bechar reconveyed the property to the 
plaintiff by a registered instrument in 1906. The matter has 
been complicated by the introduction of the sub-mortgagee, and 
it is only by reason of that introduction that the Courts below 
appear to have found their way without much difficulty to the 
conclusion that the original mortgagee Bechar being the pluintiff’s 

tenant, since the sub-mortgagee assigned to the plaintiff, there 
arises a constructive,estoppel against deiendant 2 who has thus 
been let into the tenant’s possession, That might be so, if we 
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A. Č. J. assume that the assignment of the sub-mortgage by Desai to the 
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plaintiffs really conveyed to the plaintiffs any subsisting rights 
against his own mortgagee, the defendant No.1. But if we 
look tothe terms of the conveyance itself, and if we look 
further bick to the origin of the rights of the parties in the 
award of 1893 we findsome difficulty in coming to this conclu- 


sion. Although in this suit the plaintiff is not ostensibly suing’ ° 


asa mortgagor to redeem, that is the only true legal ground 
upon which his rightin this suit can be placed. Under the 
award he had the right, we will say, to redeem Bechar on pay- 
ment of Rs. 1, 700, and he had no other right whatever. 
Accordingly, in 1993, although by that time any right which 


_ he may have had on the award of 1893 had long been time- 


barred, he actually does obtain a conveyance from the 
mortgagee on consideration of his paying off the sub-mortgagee 
and at the same time handing over the balance to the 
original mortgagee, Looked at as a whole then the result 
ofthis transaction appears to be that the payment by the 
plaintiff to the sub-mortgagee Desai was no more thana 
payment by the mortgagee’s agent to his sub-mortgagee, 
and any. benefit arising from such payment ought certainly 
to have gone to the mortgagee and not to the plaintiffs, 
mortgagors. Look at the transaction a little more closely, and 
it comes to this. The plaintiffs had to pay Bechar Rs. 1,700. 
Bechar,in anticipation of receiving that sum,reconveys the whole 
property to the plaintiffs which we may observe ke was not 
bound to do. Suppose the plaintiffs, Bechar and Desai had all 
three met together at this time, and pursuant to the true and 


-honest intent of the parties, the plaintiffs had handed Rs. 1,700 


to Bechar, and Bechar thereout had immediately given Rs, 1,000 
to Desai. can it be said that the plaintiffs by such a payment 
would have acquired any of the rights of Desai against Bechar ? 
We think there can be but one answer. We think that that 
is in effect what happened, though it has been obscured by 
the forms through which the parties have gone. The money 
paid to Desai was not in any real sense the plaintiffs’ money, 
It was Bechar’s money paid in advance for Bechar, not money 
pud by, the plaintiffs independently on their account to Desai. 
Therefore we think that the plaintiffs cannot take advantage 


of the assignment which Desai then gave them, 1f they seek to A 


use it adversely to Bechar. We think that the moment 
Bechar reconveyed the mortgaged estate to the plaintiffs, 
he ceased to fill the character of a mortgagee at all, and 
in any view can be on no higher footing than. that of g 
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lienor for the unpaid balance of the purchase money. And, , As G. d. 


speaking for myself, I am not aware that the person so situdted 
would be under any fiduciary obligation to the owner of the 
property. So far from that being the case, by surrendering the 
property to another person claiming by title paramount he 
would only jeopardise his own lien. By this analysis, we have 


. surmounted most of the difficulties arising out of the case-law 


which doubtless appeared so insurmountable to the two lower 
Courts of appeal, and led them to the conclusion that Bechar 
stood in a fiduciary relation to the plaintiffs, that he betrayed 
that relation in making over possession to defendant 2, and that 
as a result of that breach of trust defendant 2 has gained a 
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substantial advantage by being on the record of this suit at all, | 


and therefore must not be allowed to contest the plaintiffs’ 
claim. We think that the whole of that reasoning is erroneous 
as we have shown, But even assuming for a moment that 
there may have been some fiduciary relation, constructive 
probably, ifat all, between Bechar and the plaintiffs, and 
supposing that that has been used so as to bring the defendant 2 
upon the record, we should still have to ask ourselves 
whether in the very definite issue between himself and the 
plaintiffs, he has gained any advantage whatever. Speaking 


for myself again, I should doubt it. It is quite true that had l 


this been a mortgage suit, and nothing more, (whereas in form 
it is a suit in ejectment and nothing more), a person claiming 
by title paramount both to mortgagor and mortgagee finds no 
place in such a suit, Butin a suit in ejectment it may be 
doubted whether the plaintiff could fairly say that the defend- 
ant’s position is not stronger here than it would have been, 
had the defendant No. 1 been no more than a transferee since 
1906, and gone out of possession and let the defendant No. 2 
in. There is a very definite issue to be tried between defend- 
ant 2 and the plaintiffs, and whether it were tried in this or 
another suit, I cannot see that the de facto possession 
of the one or the other party would be of the least advantage 
in obtaining a determination of that issue. The defend- 
ant z comes* in as an adopted son claiming to divest 
from the moment of his adoption the widow’s estate, and 
thtrefore to challenge all alienations made by her. Now the 
plaintiffs admittedly were not in possession of the property 
which they sue to recover as mortgagors. They are met by 
the adopted son claiming to be in possession, and the most 
that the plaintiffs could say, as far as I can see, would be tha: 
B 122 
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but forthe defendant 2 having been let into possession by 
defendant 1,he could not have appeared in this suit at all. 
Then at any rate he would have appeared very shortly in 
another suit, and there could beno question of limitation in 
the matter, so the issue raised would again have been raised 
there, andas I said just now the de facio possession of one 
or the other party would have been entirely irrelevant, and - 
certainly could not have given a party so placed any advantage 


- over the other, 


Divesting, by an after-made adoption, estate which had in 
the meantime vested, isa question we should have’ had to 
consider had we found that the award of 1893 was a true 
acceleration. 

It came in fora good deal of discussion in the course of 
the argument, and I should like to make one or two obser- 
vations upon it. 

Courts usually answer it uniformly arid with much confidence. 
It may, indeed, be regarded as settled law, that a subsequent 
adoption will not divest estates vested before it was made. 
And the question often takes the awkward and inexact form of 
whether a given adoption is a valid‘adoption to the property 


eof the deceased adoptive father. 


Such a case as that of an acceleration first taking place, and 
then the widow adopting, has, we believe, never formed the 
subject of judicial decision. The point of difficulty is to 
find any single, clear, and uniform principle upen which 
(a) to rest the law commonly favoured in the Courts where 
it is a case of after-adoption, and (4) to distinguish 
such a case from that of a posthumous natural son. In 
the latter case, it could only be on the assumption that his 
rights arise upon his conception, that he could be put upon a 
different footing from an after-adopted son. But I doubt 
whether that ground can be justified in the Hindu law proper, 

Suppose a Hindu begetsa son and dies next day. What 
difference in principle can there be between his case, and that 
of ason adopted exactly nine months after the death of the 
adopted father? The rule in the Zagore case puts after- 
adopted and posthumous natural sons on the same footing as 
donees, and exactly the same principle would, it is submitted, 
have to: be applied to cases of the kind we have in view. 
Reasoning to be found in some of the reported cases against 
allowing an after-adopted son to divest estates vested in the 
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meantime, will not do. There we find it said, that the true A. C.J. 
reason is, that until a widow does adopt no one can: Say 4946 
whether she will or not, But itis as true to say thata e 
widow left pregnant cannot say, nor can any one say, Mor 
whether she will give birth to a child at all, or if she P e 
does whether that child will be a son. A son adopted ` Lm- 

‘+ fifteen years after his adoptive father’s death would certainly Beeman J. 
not be allowed to divest estates which during that period ~” 
might have vested more than once in others. But a 
posthumous son born a week after his father’s death, 
almost certainly would. Yet a very little reflection will 
show that the element of time has really nothing to do 
with the operation of any uniform principle rightly applicable 
to allcases of the kind. Nor upon a rigorous analysis is it 
easy to discover any ground upon which to distinguish the 
case of an after-adonted from that of an after-born son. 

Holding as we do that there has been no acceleration here, 

it amounts to this and no more than that there has been an 
alienation of two-thirds of the property to reversioners, and we 
are unable to draw any distinction between an alienation to 
a reversioner and an alienation toa third person. If the aliena- 
tion be in any true sense an alienation, then it must be governed 
by the general law’ which requires for the validation of all such 
alienations, legal necessity, and we have already, we think, 
given sufficient reasons for holding that in this case legal neces- 

. sity canngt be said. even to be alleged, much less proved, while 
the doctrine of acceleration will not assist the plaintiffs. The 
conclusion we have come to upon the whole case is that the 
defendant 2, appellant here, is entitled to resist the plaintiffs’ 
claim, as the adopted son, that he is entitled to allege that the 
widow’s alienation’ of 1893 under the award was not for legal 
necessity, and as such became void against him at the moment 
of his adoption. He is therefore now, in our opinion, entitled 
to have that alienation set aside in his favour, We must there- 
fore allow the appeal and dismiss the plaintiffs’ claim with 
all costs. 


$ 


HEATON J.—I agree in the conclusions arrived at, I feel 

no doubt whatever in my own mind that this is not a case of’ 

` acceleration. In the case referred to, viz., Behari. Lal v. Madho 
Lall), in the judgment of the Privy Council, iti is said: “It was 
‘essentially necessary to withdraw her own lifé-estate so that 


$ i my (1891) L, R, 191, A, 30, 32. > 
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A. O, J., the whole estate should get vested at once in the grantee. 
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The necessity of the removal of the obstacle of the life estate 
is a practical check on the frequency of such conveyances.” 
That clearly brings out the idea that for an acceleration there 
must be an absolute annihilation of the widow’s interest, as 
complete as if she were’deail, In this case it seems to me 


from the terms of the award that there was no annihilation of” 


the widow’s interest. Far from that there was a securing to 
her of a life-interest of about a third of the} entire estate, and 
to regard that as an acceleration seems to me the same as 
allowing to be done by means of a trick or device that which 
is forbidden bv law. Having once arrived at the conclusion 
that there is no acceleration, we simply have to deal with an 
alienation, That, I entirely agree, is something different from, 
and antagonistic to, an acceleration. Having only an aliena- 
tion to deal with, we have the very common case of an adopted 
son seeking to set aside an alienation made by his adoptive 
mother before the adoption and when it is admitted, as it is 
in this case, ‘that there was no necessity forthe alienation, 
that alienation can be set aside. I also think that the 
circumstances of the case’show-that there is*nothing in equity 
which should prevent us from dealing with the defence set up 
by the defendant No. 2, and deciding the case on that defence 
if itis made good, as in this case it has been made good, It 


‘seems tome quite wrong to describe what has happened as a 


fraud which has been participated in not by @efendant 2 
himself, for he is a minor, but byshis guardian. It is perfectly 
true that from a certain point of view there might appear some 
degree of meanness about the line of conduct which defendant 
No. 1 Bechar, the-natural father of the adopted boy, has pursued 
Failing to get what he considered:-his rights ‘by any other 
means, he adopted the expedient of giving his scnin adop- 
tion to Raiji’s widow Lala. But however’ mean a transaction 
this may appear to be, it is perfectly-legal. The®adoptiontis a 
perfectly good adoption,-andeconverts the:defendant No, 2 into 
the son of Raiji with thegrights:of a son. So long as the thing 
is legal, I cannot see that to resort to it as a means of assert- 
ing one’s rights can be termed a fraud. There is also another 
point of view. If one were to analyse the conduct of the 


‘different parties who have taken part in this long series of 


transactions, the litigation, the devices, the delays, the refusal 
for years to give effect to the award which had been assented 


S 
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ye “A, it seems to me that itis drawing very fing distinctions A, C. J. 
a “out any one particular party and descifbe his conduct 1916 
as fraudulent in comparison with that of tlle others.: For on 
these reasons, and others which my learneg@ colleague has Mon 


stated much more fully and analytically, I agy¥ee in the decree m aN 
which has been ordered, | ones 
E Appeal allowed. Heaton J. 


 GRNAAAAPEE SP, 





Before Sir Basit Scott, Kt., Chief Justice, and Mr, Justice Heaton, 


NIVAJKHAN NATHANKHAN 
. V, 19160 
DADABHAI MUSSE VALII.* Seaieniares, 


Limitation Act (1X of 1903), Sec. 20—Part-payment—Aeulry must appear in 
debtor*s handwritinge-dlere signature not enough. 


'The part-payment ofa debt must, for the puposes of s, 20 of the 
Indian Limitation Act, appear recorded in the had writing of the debtor 


_ His mere signature to the record of it by anot/her isuot sufficient, 

DADABHAI sued to recover the amounts Aaye rent- o 
notes, dated the 27th June 1909 and the roth July 1019, the 
dates fixed for payment being the 13th/March roro (and the 
and March 1911. 

The suit was filed on the 23rd July. r915. It was sgught 
to be brought within time by-a‘part-payment of Rs. 15. ‘Whe 
endorsement of the part-payment was in plaintiff's hàng- 
writing : the defendant only signed the endorsement. | 

The lower Court held that the endorsement saved the bar 


of limitation and decreed the suit. 
.- The defendant applied to the High Court. 3 


"T. R. Desai, for the applicant..-I submit the lower Court is N ral 






_ rong in holding that the limitation is saved by the mere 
signature of the debtor below an endorsement written by a 
third person, This is the case of a debtor who could write 
and put his signature, It is not the case of an illiterate 
person. Section 20 of the-Indian Limitation Act requires 
that the very fact of part-payment of the principal must 
‘ appear in the handwriting of the person who makes the 
+ Civil Extraordinary Applica- ` First Class Subordinate Judge at 


tion No, 183 of 1910, from the | Broach, in Small Cause a No. 626 . i . 
_ decree passed by K. H. Kirkiré, of 1915, ° 


@. 


974 
A, O.J. 
1916 


Neal! 


NivAJKHAN cases ( Sesh 


Ue 
DADABHA! 






THE BOMBAY LAW REPORTER. VOL. XVIII. 


payment, The section is meant for the protection of the 
inst frauds by creditors and should be strictly 
construed in f¥vour of the debtcr. No doubt the earlier Madras - 
v. SeshayaQ!) and Ellappa v. Annamalai (2) 
support the c@ntrary view. But in a subsequent very recent 
case (Lodd Gyyvindoss Krishnadoss v. Rukmani Bait) the 
same Court hag held that where the debtor is not illiterate the 
whole entry—the writing—about the fact of payment itself and 
not mere signature should appear in the handwriting of the 
debtor. The Same view is taken in Calcutta (Santishwar 
Mahanta v. Lakhikanta Mahanta(4)) and a Full Bench of 
that Court, in the case of Mukhi Haji KRahmuitulla v, Coverji 
Bhwa?), has rujed that s. 20 is to be strictly construed, 
The lower Couch is wrong in its view that the Bombay cases 
are against Our Sufymission, In the case of Joshi Bhaishankar v , 
Bai Parvati (®) it was held that the fact of payment must be 
in the handwriting of the person who does the physical act of 


payment and the Calcutta view is accepted. In Jamna v. 





endorfewent wiitten by another is enough, But even there 
Sit Lawrence Jenkins C. J. hesitated to accept the Madras view. 
But His Lordship thought the course of decisions need not be 
dist¥ped though his own view was otherwise. That case 
canot be extended to the case ofa debtor who gan write. I 
Submit its authority is shaken by the case of Lodd Govindoss 
Krishnadoss v. Rukmani Bai) which does away with the 
earlier Madras cases of Seska v, Seshaya and Ellappa v, 
Annamalot. The entry is, therefore, not enough and the suit 
is time-barred. 

This isa case under s. 23 of the Provincial Small Causes 
Courts Act and the decree not being according to law should 
be reversed in revisional jurisdiction. 


A. G. Sathaye, for the opponent.—I submit the case ol 
Jamna v. Jaga Bhana® would apply equally to the case of a 
Ei a A a a 


(2) (1883) I. L. B. 7 Mad. 55. (7) (2903) I. L. R, 28 Bom, 262; 
(2) (1883) I, L. R.7 Mad. 76, 5 Bom, L. R. 1033, 

(3) (1913) I. L. R, 38 Mad. 438, (8) (1913) I. L. R. 38 Mad, 438, 

(4) (1908) I, L, R, 35 Cal. 813. (9) (1903) I. L. R. 28 Bom, 267. 
(5) (1896, I. L. R. 23 Cal. 546, F. B. 5 Bom.L, R, 10321- 


(6)(1901) I, L, R. 26 Bom, 246. 
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signature made by a debtor under a writing in the hand of A O. J. 
another. There is nothing to show that the debtor could: 

write beyond his signature. Ifa markis enough a fortiori cm 
signature would be so. ‘The Madras cases referred to above NivasKHax 
are not yet overruled. They are good law. The section Ve 
should be liberally construed so as to help an honest debtor DATIERAL 
whose dues are proved. This is in revision; and this Court 

“need not interfere for there is no failure of justice. 


Scott C. J.—The plaintiff sued the defendant to recover 
. Rs. 219-14~-0 as due upon two rent-notes, dated respectively 
the 27th June, 1909 and the roth July, 1910, the dates fixed 
for payment of the rent being the 13th March 1910 and the 
and March 1911, respectively. The suit was not brought 
until the year 1915, but the plaintiff alleged that part payments 
of Rs. 15 had been made by the defendant. The part payments 
were recorded by endorsements which the plaintiff admitted 
were in his hand-writing, but he contended that the endorse- 
ment being signed by the defendant was a sufficient acknow- 
ledgment within s. 20 of the Indian Limitation Act. That 
section provides that “a fresh period of limitation shall be 
computed from the time when the payment was made, provided 
that in the case of part-payment of the principal of a debt, the » 
fact of the payment appears in the hand-writing of the person 
making the same.’’ Now, in these endorsements, the fact of 
the payment appears in the hand-writing of the plaintiff, the 
person receiving, and not the person making it, and it has 
been held by the Calcutta High Court in Santishwar Mahanta 
v, Lakhikanta Mahanta that a mere signature to an assertion 
of payment is not sufficient to bring the case within the proviso 
to s. 20 of the Indian Limitation Act. In that conclusion we 
concur. Otherwise itis difficult to understand what is meant 
by the stipulation that the fact of payment should appear ina 
particular hand-writing, A mere signature is not a statement 
of a payment, and it is meaningless without something in 
writing to which it is appended which will record the fact of 
payment. If, then, the fact of payment recorded is not in the 
hand-writing of the person making the payment, the provisions 
ef the section are not satisfied. Itis not alleged here, much 
less proved, that the person making the payment could do 
nothing more than sign his name. So it is unnecessary to 
consider the cases which have allowed as a good acknowledg- 
o (G) u908) I. L. R, 35 Cal, 813. ac. 
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A. ©. J, ment a mere signature or a mark, where it is proved that the 
1916 person paying was able to do no more in the way of recording 
—~ the payment. We set aside the decree of the lower Court and 
NivaskHan dismiss the suit with costs throughout, 


. oe 
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Decree set aside. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton. 
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se all 
September 18 v. 
DESAIBHAI GOKALBHAI.* 


Rajinama—-Kabulayat— Unalienated lands—K hatedar—Sale by a khatedar 
after rajinama—Suit by vendor to recover possession from new khatedar— 
Transfer of Property Act (IV of 1882), Sec. 128— Registration Act (XVI 
of 1908), See. 9o—Land Revenue Code (Bombay Act V of 1879), See. 74, 


C, a registered khatedar of unalienated lands subject to the provi. 
sions of the Land Revenue Code, executed a rajinama relinquishing 
the khata in favour of D, and, on the same day, D executed a habulayat 
to the Mamlatdar undertaking to pay the land revenue and applied to 
have his name entered in the Government records as the registered 
khatedar of those lands. Some years later C sold the very lands to the 

. plaintiff, who sued to recover possession from D, alleging that there 
* having been gift of the lands by C to D, it could not operate in absence 
of a registered document under s. 123 of the Transfer of Property 

Act :— ; 

Held, that the rajinama by C was an extinguishment of his interest 
in the lands and the effect of the kabulayet was that D came in by 
agreement with Government as an occupant in his own right; that, 
therefore, C had no interest in the lands capable of transfer at the 
date of the sale; and that the plaintiff got nothing by his sale-deed. 


SUIT to recover possession of lands. 


The lands in dispute, which were narva lands belonged 
originally to Chaturbhai (plaintiff No. 3). On the 24th August 
1904, Chaturbhai passed a razinama to the Mamlatdar relin- 
quishing the lands to Desaibhai (defendant No. 1). The donee 
appeared before the Mamlatdar the same day and executed 
a habulayat for the lands agreeing to pay Government assess- 
ment and prayed that his name should be registered as the 
khatedar of the lands ia the Government records. e 


EE a a te el 


*Second Appeal No. 659 of 1915, ing the decree passed by J. N. Bhat, 
e from the decision of M.J. Yajnik, Subordinate Judge at Borsa, ir 
Assistant Judge at Ahmedabad, Civil Suit No. 292 of 1911. 
. in Appeal No, 264 of 1912, rovers- 
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On the 21st March 1911, Chaturbhai sold the very lands to 
Motibhai and Gatorbhai (plaintiffs Nos. 1 and 2) and executed 
a registered sale-deed in their favour, 
The plaintiffs filed the present suit on the 18th September 
1911 to recover possession of the lands from Desaibhai 
(defendant No. 1), 
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** The Subordinate Judge decreed the claim holding that the — 


legal effect of the razinama was that described in s. 79 of the 
Bombay Land Revenue Code but it was not to transfer owner- 
ship in the lands. 

On appeal, this decree was reversed by the Assistant Judge 
who held that the legal effect of the vajinama and the 
habulayat was to transfer the interest of Chaturbhai to 
Desaibhai, ` 


The plaintiffs appealed to the High Court. 


G. Ks ‘Parekh, for the appellant.—The only question is 
whether vajinama and kabulayat under s. 74 of the Land 
Revenue Code can, after the extension of the Transfer of 
Property Act to this Presidency, pass title without a regular 
sale or gift over. Provision as to sale and gift of immoveable 
property is made in the Transfer of Property Act and its 
provisions are imperative. There mustbe a document duly 
registered. The lower Court relies on a series of cases of 
this Court: Tarachand Pirchand v. Lakshman Bhavani); 
Vishnu Sakharam Phatak v. Kashinath Bapu Shankari); 
and Venkaji v. Gopai(3). No doubt there the rajinama and 
kabulayat were held enough. But those were cases dealing 
with transactions before the Transfer of Property Act was 
extended to this Presidency. Then it was supposed that if 
these were accompanied by delivery of possession it was 
enough; for, delivery is the chief element in a transfer. 
But these rules are abrogated by the Transfer of Property 
Act. Those cases, therefore, do not apply. In a recent case 
the Court has held that these cases do not apply where the 
Transfer of Property Act is applicable. 

Again, rajinama and kabulayat are mere entries in 
Collector’s books. Can these pass title? I submit not. The 
Collector’s books are only for purposes of revenue and not for 
recording titles or transfer thereof: Bhagoji v. Bapuji.(4), 

(1) (1875) I, L, R. 3 Bom, 91. (3)(2914) 16 Bom, L. K. 718, Ta 

(2) (1886) I. L: R. 11 Bom. 174. ' (4)(1888, 1, L. E.18 Bom, 95, . 
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They cannot serve the place ofa registered document: inter 


no title and the plaintiff’s claim should be decreed. 


T. R. Desai, forthe respondent.—Here the original owner, 
Chaturbhai, passed a razinama to the Mamlatdar. The effect was 
that he abandoned all rights he had to the occupancy. He had 
left the place and gone to foreign territory. This was, as found 
by the lower Court, ten years after the great famine of 1900, 
He, therefore, abandoned his holding to relieve himself of the 
burden of assessment. The question is what is the legal effect 
of such an abandonment ? Could he, after relinquishing it, assert 
that he had still some saleable interest left in him. Clearly he 
had not. If so, he could not pass anything to the present plaintiffs 
and they cannot sue, This is an ejectment suit and the plaint- 
iff must prove a title. The occupancy is defined in the Land 
Revenue Code asthe sum total of the bundle of rights -of -the 
occupant by a rajinama. Under s. 74, Land Revenue Code, 
that bundle is relinquished and nothing is left with the original 
holder. The Court has to determine the effect of a razinama 
only and not whether razinama and kabulayat passa title. 
That bya rajinama there can be a relinquishment is clear. 
Even the Legislature contemplates it would; for, otherwise, 
there is no meaning ins. 90 (e) of the Registration Act providing 
that rajinama is exempt from registration. Section 4 of the 
Transfer of Property Act provides that that Act is to be read 
as supplemental to the Registration Act so faras ss. $4 and 123 
are concerned. ‘Lhe decree of the lower appellate Court can be 
supported on this ground and the plaintiffs having no title 


cannot sue, 


G. K. Parekh, in reply.—Section 74, Land Revenue Code, 
does not affect title. The effect is that the holder intimates to 
the revenue authorities to enter name of another as being a 
cultivator and liable to assessment. 


Scott C. J.—The facts of this case are shortly that one 
Chatur, being the registered Khatedar of certain unalienated 
lands which were subject to the provisions of the Land 
Revenue Code, executed a rajinama in the year 1904, mn 
which he stated tothe Mamlatdar that he had relinquished 
the kkata of the Survey numbers in favour of Desaibhai 
Gokulbhai, and requested that the necessary mutation of 


‘names should be made in the records. Desaibhai Gokulbhai, 
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on the same day, namely, the rith August 1904, executed a 
kabulayat to the Mamlatdar undertaking to pay the land 
revenue that might become due from time to time in respect 
of that khata, and prayed that his name might be entered in 
the Government records as the registered Khatedar. 

The lower appellate Court has found that Chatur intended to 
abandon all his interest in favour of Desaibhai, and that that 
was his intention in passing the rajinama. Notwithstanding 
these transactions, Chatur, in 1911, purported to sell the same 
property tothe plaintiffs by a registered sale-deed, and the 
plaintiffs filed this suit for the purpose of obtaining possession 
from Desaibhai. The plaint alleged that Chatur effected a 
mutation of namesin favour of the defendant Desaibhai 
Gokulbhai to enable the latter to manage, and that Desaibhai’s 
occupation was merely that of a manager on behalf of Chatur. 
That case, however, has not been made out in the lower Courts, 
and the facts found are, as already stated, that there was an 
abandonment by Chatur in favour of Desaibhai with the inten- 
tion of Desaibhai becoming the owner of the property. 

It is contended on behalf of the appellants-plaintiffs that 
Desaibhai could not acquire the interest of Chatur in the pro- 
perty except by registered sale-deed, that the effect of the find- 
ings is a gift of immoveable property by Chatur to Desaibhai, 
since the application of the Transfer of Property Act to this 
Presidency, and that therefore, under s. 123, a registered docu- 
ment is esgential. l 
-= We have, however, to consider what is the legal effect of a 
rajinama on the occupancy holding of a person who has not 
created any equitable interests in any third party, for in this 
case we have no valid equitable interests created in any third 
party by way of mortgage or otherwise so far as the evidence 
shows. The relinquishment is an abandonment by the Khatedar 
of his claim to hold the property, subject to the payment of the 
revenue, and, therefore, prima facie his interest is extinguished. 
That view obtains support from the fact that relinquish- 
ments under s. 74 of the Land Revenue Code are expressly 
mentioned in the Registration Act, s. 90, whereby they 
are exempt from registration. Why is it necessary that 
they should be specifically exempt from registration unless 
they are or may be under certain circumstances obnoxious 
to the provisions of s. 17 of the Registration Act? They 
are, we think, specifically exempt from registration because 


prima facie they extinguish the right of the. relinquishing’ 
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Khatedar to hold the occupancy as against Government, subject 
to the payment of the revenue, Of course it may often be that 
equitable interests are reserved by the relinquishing Khatedar 
by arrangement with the incoming Khatedar who takes his 
place, for example as was suggested in the plaint filed in this 
suit in order that Desaibhai might come in as manager, 
mutation of names:being effected purely for the purpose af, 
convenience. That is always a possibility. But the facts 
found in this case preclude us from holding that that is the 
true view of the relations of the parties, Chatur on the one 
hand and Desaibhai on the other. We take it, then, that the 
relinquishment was, and wasintended to be, an extinguish- 
ment of the interest of Chatur in these Survey numbers, and 
the effect of the Aadulayat was that Desaibhai came in by 
agreement with Government as an occupant in his own right, 
That being so, how can Chatur retain any ‘interest which is 
capable of transfer in 1911? It appears to us that the plaintiff 
got nothing by his sale-deed, since Chatur had no interest left 
which he could transfer. This decision does not conflict with 
that lately pronounced by a Bench of this Court in Sakharam 
Keshav v. Ramchandra Ganesh (2), for there the abandoning 


11) The following judgment was where he says: “The oral agree: 
delivered by Scott C.J. and Shah J. ment being admitted there is no 
in L, P. Appeal, No. 310£1914,0n  questionofthe applicability of s, 92 
the 30th August 1915 :— . of the Indian Evidence Act, or s 

Scorr C. J.—This is an appeal 30A of the Dekkhan Agriculturists’ 
under the Letters Patent against a Relief Act, The Curt has to 
judgment in a redemption suitunder start with the deed as subject to 
the Dekkhan Agriculturists’ Relief that agreement, and only to declare 
Act. On the ard of May 1904,a what construction it is capable of,- 
document in form of a sale-deed i. o Whether if amounted to s 
was executed by the plaintiff to mortgage or to an absolute sale 
the defendant, and that document with condition of repurchase.” 
was taken to the Registrar’s office, The learned Judge held: that it 
but in the office an endorsement at amounted to a mortgage on the 
the instance ofthe plaintiff was ground that the relation of debtor 
added to the effectthat the plaintiff and creditor continued between 
was to have the right to repay the the parties, and it has not been 
purchase money and redeem within contended before us that the dc- 
three years, The fact of an agree- cument did not amount to a mort- 
ment to-that effect does not appear gage. It has, however, been argued 
to have been seriously disputed in that in consideration of the 
the Courtofthe Subordinate Judge, mortgagee agrecing not to press for 
and therefore that, as we under- payment of three outstanding bonds 
stand, is the explanation. of the in the year 1905, and to pay iu 


‘opening -passage .ofhis judgment ‘ addition a gum of Rs.10 more to 


VOL. XVIIL.) THE BOMBAY LAW REPORTER. 


Khatedar had already created a mortgage in favour of the A. 0. J, 
defendant, and his abandonment was intended to operate asa -° 


19: 
transfer by way of sale to that defendant. The defendant 2 
pleaded it in answer to a claim by the Khatedar to redeem, but Morrsxar 


it was held that there had been no abandonment to Govern- v, 

ment of an unencumbered property. Therefore if the mortgage D¥sarBuat 
» subsisted the right of redemption still subsisted, inasmuch as it Scott C. J 

had not been sold in the manner provided by the Transfer of “7 


Property Act. 


it inno way conflicts with the decision in this case. 


That is the explanation of that decision and 


We, 


therefore, affirm the decree and dismiss the appeal with costs. 


HEATON J.—I1 agree that the appeal in this case must be 


‘dismissed. As has been shown, 


the mortgagor, the latter should 
abandon his equity of redemption, 
and that in consequence of that 
agreement the mortgagee allowed 
the bonds to become time-barred, 
To effectuate this arrangement the 
mortgagor executed a rajenama in 
favour of the Mamlatdar under 
8, 74 of the Land Revenue Code, and 
the mortgagee executed a kabu- 
layat. It is contended upon the 
authority of various decisions in 
this Court that the rajinama 
combined yith the kabulayut 
operated to transfer the title of 
the mortgagor to the mortgagee. 
Now none of those decisions touch 
the points which have been argued 
here. The point raised upona. 54 
of the Transfer of Property Act, 
(a section which appears to have 
escaped notice in some of those 
cases) is that it being established in 


this case that an equity of redemp- ` 


tion remained in the mortgagor, 
that equity of redemption on being 
transferred to the mortgagee for 
cqusideration would amount to a 
sale. But it could only be a valid 
sale if effected by a registered 
instrument, Here there is no 
instrument of any kind between 


~ the mortgagor and the mortgagee 


tth reference to the transfer of 


and it is perfectly plain, if the 


the equity of redemption, There- 
fore there has been no transfer. 
Then it is argued that the 
abaudonmeut of his right of suit 
in respect of the money-bonds by 
the creditor in consequence of the 
agreement between the parties 
raises a case of estoppel against the 
mortgagor seeking redemption, 
With regard to that, it is sufficient 
to repeat what is said by the 
Assistant Judge in his judgment: 
“The facts might have given rise 
to a question of estoppel but this . 
has not been pleaded in the lower 
Court nor made a ground of appeal 
nor argued before the Assistant 
Judge.” There being no issue of 
estoppel, and the evidence not 
having been directed to the point, 
we cannot in this fourth judicial 
investigation decide upon such a 
new point. The mortgagee is not 
really prejudiced in the matter 
because an account has been taken 
under the Dekkhan Agriculturists: 
Relief Act and the sums secured by 
the money-bonds, action upon which 
is now barred, have been allowed to 
him in the account of principal 
under 8,13. We, therefore, affirm 
the decree of the lower Gourt and 
dismiss the appeal with costs, 
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rajinama of 1904 did operate as arelinquishment of Chatur’s 


e rights in this property, then neither he nor the plaintiffs Nos. I 


and 2, who are subsequent assignees from him, can recover 
anything; for all the rights they seek to recover were parted 
with in 1g04. The method of relinquishment adopted in 1904 
was that provided by s. 74 of the Land Revenue Code, made 
more easy of accomplishment by the provision of s. go of the 
Registration Act which exempts such rajinamas from registra- 
tion. It isa particular method provided by law for the 
relinquishment ofan occupancy, namely, the giving up, the 
annihilation in fact, so far as the occupant is concerned, of his 
occupancy rights. Therefore, it seems to me, in virtue of cl. (a) 
ofs.2 of the Transfer of Property Act, nothing provided in 
that Act can affect a relinquishment made in this way. That 
is sufficient for our decision in this appeal, and it is not desirable 
to say anything on the more difficult questions that would arise 
if we had to consider the total effect of a rajinama anda 


kabulayat taken together, instead of having, as here, to consider 
only the effect of the razinama. 


Decree affirmed. 





Before Sir Stanley Batchelor, Kta Acting Chief Justice, and Mr, Justice Shah. 
MANILAL BRIJLAL SHAH 


v. 


THE GORDHAN SPINNING AND MANUFACTURING 
Co. Lrp.* 


Companies Act (Vil of 1912), Sec. 38—Lectification of Register—Power of » 


Court—Directors’ power to refuse to register a share-holder—Couri’s 
power to interfere with the discretion—Appeal to High Court. 


The proviso to s,38 of the Indian Companies Act, 1913 should not 
be confined to the last clause, but must be read as a general reservation 
imposed on all the clauses of the section. 

Lhe conditions precedent to the existence of an appeal under s, 38 
are that the lower Court should have directed an issue to be tried in 
which some question of law wag raised, and that that Court should have 
come to a decision on such issue, ` 

The purchaser at 2 Court-sale of the right, title and interest of a 
share-holder is not entitled as of right to have his name ontered in the 
register of the Company as a share-holdor; but he is subject to the 
same rules on the point as a private purchaser is, 

~*First Appeal No, 178 of 1915, ım Miscellaneous Application No, 10° 
rom the decision of B,C, Kenn- of 1916, 
dy, District Judge of Ahmedabad, 


p a; 


+ 


. + 
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r e 


APPLICATION for rectification of register under the Indian A, O. J. 
Companies Act, - "4916 

The shares in dispute, which stood in the name of Dosabhai, —~ 
were sold in execution of a decree ; and purchased by Manila MANILAL 
(applicant) at a Court-sale. When the applicant applied to the De 


Company to register the shares in his name, the Board of g E T 
"Directors refused to do so. eae 


_ The memorandum of Association of the Company provided ~~ 
as follows :— 


‘22, The Directors are at liberty without showing any cause to refuse 
to transfer any shares (to get them entered)in the name of other persons, 
The Company can refuse to enter the transfer of those shares in the 
register on which.the Company have a right or lien.” 

‘to3, The transferor and the transferee—both these persons —shall sign 
the document for the transfer of any share, Until the name of the 
transferee is entered in fhe register, the transferor shall be considered ag 
the owner of the share.” 


The refusal to register appeared to have been based on the 
allegations that the applicant had made various efforts to harass 
the Company; that he had brought a false suit against the 
Company in the Court; and that the Directors had a strong 
objection to the transfer of the shares to the applicant’s name, ’ 

Tie applicant applied to the District Court for an order to 
the Company directing it to register the shares in his name. 
The application was dimissed on the following grounds :-— 


Tt seem3 to me that thera are also cogent reasous why registration in an 
Indian Company should not be enforced on an unwilling company, even 
if the transfer is done by order of the Court. 

Shareholders of a limited company are in a relationship resembling 
that of partners and the same reasons which induce a Court to decline 
forcing a partner on persons who are reluctant to accept him as such» 
apply very strongly in the case of shareholders in a limited company, 
particularly in the case of Indian companies where the one man company 
is so common and where the people are so often peculiarly devoted to 
faction and intrigue. i 

Again if this principle were accepted nothing would be easier than for 
any person who wished himself to be a member of a company to make the 
usual stipulation’ in the Articles of Association, giving discretion to the 
Directors as to transfer, a dead lotter by + collusive decree anda sale, 

Fhe next point is whether they have exercised this discretion duly, for 
even though a discretion be given yet the Court will control directors so 
that they may not unnecessarily or capriciously limit the negotiability or 
rather susceptibility to transfer of shares, which the law regards as 
desirable. But as regatds this on the affidavits [think they did exercise 
their discretion wisely, 
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The applicant appealed to the High Court. 


Jardine, Advocate-General, with G.S. Rao,for the respondent, 
—J] have a preliminary objection. I contend that no appeal lies 
against the order ofthe District Judge, My contention is 
based on two grounds: (r) the proviso to s. 38, which allows 
an appeal, applies only to cl. (3) and not to the whole section, 
There being no question relating to title in the present case, 
the proviso will not apply and no appeal lies; (2) an appeaj 
lies only when the Court has directed an issue to be tried. In 
this case no issue has been directed to be tried. The applica- 
tion is merely decided on affidavits. The essential condition 
on which the right of appeal is dependent not being satisfied 
no appeal is competent. The case of Amrita’ Lal Ghose v, 
Shrish Chunder Chowdhry Q) may apply to the first objection 
but not to the second. The appellant will have his remedy 
by way of suit. 


G. N. Thakor, for the appellant.—I submit that an appeal 
is competent. As regards the first objection the case of 
Amrita Lal Ghose v. Shrish Chunder Chowdhry decided 
under the old Code is a direct authority in my favour. The 
proviso applies to the whole section. It now begins witha 
separate paragraph which clearly shows that it is a proviso to 
the whole section. 


Amrita Lal's case is »\ansme also to the second objection, 
Even in that case it does yt appear that an issue Was directed 
to be tried. The case of Rajnagar &c. Co. v. Manilal (2) 
shows that an appeal may he although no issue is specifically 
directed to be tried. In this case the learned Judge does set 
out the question he is called upon to try or decide. Again, the 
respondent put in hisreply to the application, Each side 
knew what the questions at issue were. Sufficient time was 
taken for putting in affidavits. Ifan issue was not formally 
raised it is the fault of the Court. It is the duty of the Court 
to frame issues, No party has been prejudiced by the omis- 
sion. : 

The practice has been rather loose in this respect in the past. 
Appeals have been allowed under similar circumstances. No 
party has been prejudiced. The appellant should not be 
deprived of his right of appeal onder these circumstances, 





— 
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(2) (2899) L D.R. 26 Cal, 944, (2) 2912) 14 Bom, L, R. 919. 
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G. N. Thakor, for the appellant.—I contend that the A. C. J. 

appellant being a purchaser at a Court-sale, which was publicly 1916 | 
held, the Directors have no right to refuse to register the WW 
appellant's name, The transferor not having signed the Manan, 
transfer the Court has executed the transfer for him. The Ue 
Articles (22 and 23) which give the Directors a discretion to eee. 
refuse registration do not apply to such acase. I base my tao 
contention in a two-fold manner: (1) The Articles should be —— 
. so construed as to restrict the power vested in the Directors to 
cases of voluntary transfers so as not to conflict with the law. 
(2) Assuming that they are not so construed they are ultra vires 
of the Company as they contravene the provisions of the law. 

(1) The position of the Articles and their wording suggest 
that only voluntary transfers were in contemplation, The 
framers had never in contemplation the case of a-Court-sale. 

(2) The Articles clearly conflict with the law, if otherwise 
construed: see the Civil Procedure Code, O. XXI, r, 79. Rule 
79 says how delivery is to be made in the case of a share. 

This procedure has been followed. The transferor cannot 
receive dividend or transfer the share to any body else. The 
Company, too, cannot make payment to any other person than. 
the appellant. The result willbe a dead~lock, The Company - 
will, by refusing the transfer, be able to appropriate tne share 

or at least the dividend. 

The appellant has also no remedy provided in the Code by 
which he đan'have the sale set aside, He, therefore, loses 
his moneys without being recognized asa share-holcer. This 
could never have been contemplated. 

A private purchaser will not have to pay up before he is 
registered or obtuinsa receipt. He has a beneficial interest 
‘inthe share. He has his remedies against the transferor. 

The Court-purchaser has no such remedy, He cannot defer 
payment which must be made according to the directions of 
the Court. The case of Keg. v. The Hast Indian Railway 
Company (1) is directly to the point, The reasoning is 
admitted to be cogent, There is no case against me. The 
case cannot in principle be distinguished from the present: 

The above case should, therefore, be followed. The result 
otherwise will be that shares in corporations cannot be the 





subject-matter of Court-sales under similar circumstances, when : 
the Civil Procedure Code expressly allows them to be attached, 
sold and delivered, f 
i (1) (1866) 1 Ind, Jur, N, B. 258, 
R 124 à 
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A. ©. J. On the merits also I contend the order is wrong, I cannot 
1916 go.into facts but the Court can consider what inference is to 
_. bedrawn from the facts alleged against. the appellant. There 

Mantuan was, besides, no meeting of the Directors, 


Ve ? 
E E Jardine objected to the appellant’s going ‘iG the merits, 


S.& M. Co, Lhe merits of the case were accordingly not allowed to be 
‘rp. gone into. 


Sie 


BATCHELOR AG. C. J.—This is an appeal from a decision of 
the learned District Judge of Ahmedabad upon an application — 
made under s. 38 of the Indian Companies Act (VII of 1913). 
The only facts which it is necessary to state are these. The 
five shares in controversy were originally owned by one 
Dosabhai. A decree against him was obtained by one Balmu- 
kund, and in execution of that decree these five shares were 
sold by the Court. They were purchased by the present 
applicant. As the judgment-debtor Dosabhai was unwilling 
to execute the transfer deed in favour of the applicant, the 
deed was executed by the Court. In these circumstances the 
applicant claims that he is entitled as of right to have his name 
placed on the register, The Directors have refused to register 

* the transfer, and the learned District Judge has decided against 
the applicant, who consequently brings the present appeal. 

The learned Advocate General takes a preliminary point 
that under s. 38 of the Act the appealis not competent. The 
objection is put in two ways. First, it is said that the proviso, 
which occurs at the end of the section, must be confined to the 
third clause of the section. Mr. Jardine admits that upon this 
point we have to guide us nothing but the traming of the sec- 
tion and the setting in which the proviso is placed. It appears 
to me that these circumstances constitute too slight and un- 
certain a ground for the inference which is sought, and I am of 
opinion, tollowing the decision in Amrita Lal Ghose v. Shrish 
Chunder Chowdhry (2), that the proviso should not be confined 
to the last clause of the section, but must be read as a general 
reservation imposed on all the clauses. 

Secondly, it was contended that the appeal does not lie 
because the conditions under which alone an appeal is granted 
under this section are notin this case satisfied. Now the 
conditions precedent to the existence of an appeal are that the 
lower Court should have directed an issue to be tried in which 
_ some question of law was raised, and that that Court should 





(2) (1899) I, L. R, 26 Cal. 944. 
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have come to a decision on such issue, The Advocate General “A. C. J, 
contends that no such issue was in this case directed to be 1916 
tried, and consequently, that there is no decision of the kind ae 
from which alone an appeal under the proviso is sanctioned, MANILAL 


, 3 . . . Ue 
Speaking for myself, I think that there is great force in this eae 


„argument, and I am very doubtful whether strictly, and as of s ¢ M. Co. 


right, this appeal is competent. I think thatthe appealis Lyn. 
certainly not rendered competent merely by reason of the Bai 
circumstance that there occurs in the lower Court’s judgment a Ag. 0. J. 
passage in which the learned Judge sets out the nature of the ~~ 
question before him, and that itis possible to regard that 
question as a question of law, It is clear that in every applica- 
tion made to the Court there must be some question or 
other for the Court’s decision, and I cannot concede that 
when that question is capable of being regarded as a 
question of law, nothing more is needed for the ad- 
missibility of an appeal, On the contrary, I think that ifan 
appeal is to be admitted, there must be a specific issue of law 
directed by the Court to be raised, and directed with some 
advertence to the terms of this proviso. That has not been , 
done inthis case, and if the matter rested there, I shculd be +> 
inclined to say that the appeal did not lie. Butit has been 
conceded before us that in the past the practice in these matters 
has been to this extent lax that wheresoever an appellate 
Court could seem to discern a question of law in the judgment 
of the lower Court, an appeal has always been allowed, even 
though no specific issue had been directed to the point, In this 
state of circumstances, rather than allow the present appellant 
to be prejudiced by the laxity of procedure in the past, lam 
prepared to admit the appeal and consider it on its merits, 
Now on the merits the simple question involved is whether 
the appellant is entitled to claim that the Directors shall 
register his transfer, and isso entitled by reason of the fact 
that he isa purchaser ata Court-sale and not a private pur- 
chaser, For admittedly, if he were a private purchaser, he 
would not bè entitled to throw any such obligation upon the 
Directors. It 1s urged that his position in this respect is sub- 
stantially improved because he is a Court-purchaser, But 
after all the argument which we have heard from Mr, Thakor, 
I am unable to see in what respect his position is materially ° 
altered or improved by the circumstance that he purchased at 
a Court-sale. It may be that when the Directors refuse to 
approve a, transfer after a Court-sale in execution, there may 
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ensue inconveniences in practice, But similar inconveniences . 
will also ensue when a private purchaser’s transfer is refused to 
be accepted by the Directors acting within the limits of their 
discretion. For the purposes of this argument, -we must, of 
course, assume that the Directors would be witnin their powers 
in refusing to register the present appellant, if he were a 
private purchaser, and not a Court-purchaser. Upon that” 
assumption, I can see no reason why the Directors’ powers 
should be curtailed merely because the appellant purchased 
at a Court-sale. For whether the sale is made by a private 
individuai or by a Court, it seems to meclear that the thing 
sold and transferred from the seller to the buyer is merely 
the property in the share plus a limited, not an absolute, 
right to have the transfer registered. But the ap- 
pellant here contends, and must contend, that when he 
purchased from the Court, he purchased, over and above the 
share, the absolute right of forcing the Directors to register his 
name, But that is a right which ex hypfothesi the Court never 
had to sell. Linfer thatthe appellant never bought it. This 
conclusion seems to me to be reinforced by the consideration 
to which the learned Judge has referred, the consideration, 
namely, that upon the case for the appellant nothing would be 
easier than to override that part of the memorandum of associa- 
tion which invests the Directors with a discretion to refuse to 
admit undesirable candidates. For if the appellant is right, 
then a person whose professed object might be #o wreck or 
damage the Company could nevertheless oust the Directors’ 
discretion, and compel them to register him, by the simple 
process of purchasing through the Court after a collusive decree, 
On these grounds, I am of opinion that notwithstanding that 
the appellant’s purchase was made through the Court, the 
Directors’ powers, under the memorandum of association, of 
refusing to accept the appellant as a shareholder, are unaffected. 
Upon this point the learned District Judge has held that the 
Directors were justified in the'r refusal, and all that is necessary 
now to say upon this part of the case is that on the facts found 
no question arises which could properly be urged under s. 100 
of the Civil Procedure Code. Itis clear from those facts that 
the Directors would be justified in thinking, as they did think, 
that the appellant’s objectin obtruding himself upon this 
Company was to impede and hamper and embarrass the busi- 
ness of the Company, not to promote it. I think, therefore, 
that the appeal fails and should be dismissed with costs. 


f 
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SHAH J.—I! agree that the appeal should be dismissed with A, C, J. 
i costs, Í l 1916 

The preliminary objection raised by the learned Advocate, =~ 
General on behalf of the respondent that no appeal lies in'this MANIPAL 
' case is based on two grounds; first, that the proviso to s. 38 | fa us 
of the Indian Companies Act (VII of 1913) applies only tog © Co. 
stib-s. (3) and not to the whole section generally ; and, second- Drp. 
ly, that the lower Court having omitted to direct an issue to = 
be tried there can be no appeal. 

As to the first ground I have no hesitation in coming to the 
conclusion: that the proviso applies to the section generally 
and not only to the last sub-section. The corresponding 
proviso to s. 58 of the Indian Companies Act of 1682 has been 
held to be applicable to the whole section in Amrita Lal 
Ghose v. Shrish Chunder Chowdhry), ard it seems to me 
that the position of the proviso with reference to the sub- 

_ sections in the new Act is all the more favourable to this 
construction. Besides, I am unable to appreciate the signi- 

ficance of this contention in this particular case, as under sub- 

s. (3) the Court “ generally may decide any question necessary. 

or expedient to be decided for the rectification of register”. 

It is not possible to suggest that the question decided by the . 

lower Court was not necessary for the rectification of register. 

The second ground is based upon the suggestion that in this 
case the Court has not directed any issue to be- tried. It is 
apparently etrue that there is no such express direction. 
Having regard, however, to the procedure which is usually 
followed in applications under this section, it seems to me that 
though there was no express direction for the trial of the issue 
arising in this application, it was necessarily involved in the 
consideration of the application ; and under the circumstances 
it is not unreasonable to hold that there was substantialiy a 
direction to try an issue raising the question set forth by the 
learned District Judge in his judgment, and that an appeal on 
the issue is competent. Atthe same time having regard to 
the fact that under the: proviso as ‘framed.in the Indian’ 
Companies Act of 1913 the appeal is allowed from the decision 
ofan issue: directed to be tried, it is necessary and desirable 
that there should be a clear drec as to the trial of an issue, 

. so that there may be no obscurity on the point, and no room 
for the argument that there was no issue directed to be tried 
and consequently no right of appeal. At the same time itis ° 
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clear from the terms of the proviso that an appeal can lie from 
the decision of an issue directed to be tried on the grounds 


- mentioned in s. 100 of the Code of Civil Procedure 


The issue in this case raises two questions, one of law, and 
the other of fact. The question of law is whether the pur- 
chaser of certain shares of a limited company at a Couit-sale in 
execution of a decree against the share-holder is entitled as of 
tight to have the shares transferred by the company to his 
name. It is contended on behalf of the appellant that the 
company has no discretion in the matter, and has no power to 
refuse to transfer the shares to the name of the auction-pur- 
chaser, It is common ground that a private purchaser from a 
share-holder must submit his application for transfer to the 
company and the application is liable to be dealt with by the 
Directors as provided by Articles 22 and 23 of the Articles of 
Association of the company in question. But itis argued 
that the auction-purchaser in virlue cf his purchase at a Court. 
sale has a much higher rizht in this respect than a private 
purchaser. On principle I am quite unable to see how the 
purchaser at a Court-sale can have any higher right. He 
purchases the property subject to the same limitations to which 
the original owner could sell privately. The intervention of 
the Court, and the compulsory character of the sale cannot 
prejudice the rights of the cumpany and cannot alter the 
position of the purchaser in any way on this point. There is 
nothing in the provisions of the Indian Confpanies Act 
and the Code of Civil Procedure to support the argument 
that the company is deprived of its usual powers, and 
relieved of its corresponding obligations, to deal with a 
transfer application, when the transfer is sought in virtue cf a 
Court-sale. Mr. Thakor has relied upon r. 79 of O. xxi of the 
Code of Civil Procedure in support of his argument. Under 
that rule after the Court-sale, both the judgment-debtor and 
the company are prevented from transferring the shares and 
from receiving any dividend from, or paying it to, any person 
except the purchaser; and it is urged that if the company can 
be prevented from transferring the shares or paying the 
dividend to any body except the purchaser, it must invydlve 
the result that the purchaser should be accepted as the 
transferee or else the company would be able to keep the 
benefit of the shares to itself. Ido not think that the pro- 
visions of the rule involve any such result. Even though 
under the rule a company may be prevented from transferring 
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the shares or paying the dividend to any person except the 
purchaser, it does not follow that the purchaser at a Court- 


‘sale isin any worse position than a private purchaser from a 


share-holder, whom the Directors have refused to accept as a 
proper transferee in the exercise’ of their powers under the 
Articles of Association. In considering. this question we are 
aot concerned with the inconveniences which would result to 
a particular: individual from the Directors exercising their 
discretion against him, Itis enough for the purposes of this 
appeal to point out that in this respect the position of a pur- 
chaser ‘at a Court-sale is not worse than that of a private pur- 
chaser under the rule, and that it cannot be made any better’ 
n virtue of the rule. 

Mr. Thakor has relied upon Reg. v. East Indian Railway 
Company (1) in support of his argument. But as I read that 
case the decision turns upon the facts and circumstances of 
that case, it cannot be properly accepted as an authority for 
the broad proposition öf, law for which Mi Thakor contends 
in this appeal. 

I am, therefore, of opinion that the: aaah at a Court-sale 
is not entitled as of right to have his ‘narne entered in 
the register of the company as a share-holder. Heis subject 
to the same rules on this point asa — purchaser un- 
doubtedly iS, l 


The second question raised in the issue is a question of fact,. 


| viz., whethgr on the facts stated the Directors have exercised 


their discretion properly in refusing to accept the present 
appellant as a transferee of the original share-holder, The 
learned District Judge has come to the conclusion that under 
the circumstances of this case the discretion of the Directors 
was “wisely” exercised. It is not necessary for me to express 
any opinion on this point ;' and I say nothing as to the merits 
or justice of the refusal by the Directors to transfer the shares 
to the present appellant, It is clear that the ground upon 

which the appeal is based is not covered by the grounds men- 
‘tioned ir s. 100 of the Code of Civil Procedure. 


— Appeal dismissed. 
cS * (i) (2866) 1 Ind, Jur. (N. B.) 258. 
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‘submitted that the adoption was not proved. 
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[On appeal As om the Court of the Judical Commissioner, Central Pi vindes] 





Present: 
LORD Saaw, LORD PARMOOR AND MR. AMEER ALL, 


DIWAKAR 
v, = 
oo | CHANDANLAL* 


Adoption—Evidence~Proof—No reference to expenditure. on the ceremony 
in the account-books produced. 


The absence of_ any reference to-expenditure on the ceremony of 

l „adoption either in the account-books of the natural or the adoptive 

father which were put in evidence, was held strongly to corroborate 
the case against adoption. 


Lal Kunwar vy. Chir anji Lal (3), followed, > ` 


Although neither written acknowledgments, nor the performance of - 


any religious ceremonial, are essential to the validity of adoptions, 
such acknowledgments are usually given and such ceremonies observed 
and notices given of the times when adoptions are to take place, in 
all families of distinction, such as those of Zamindars or opulent 
Brahmins, thats wherever these have been omitted, it behoves the 


' Coürt. to regard with extreme suspicion the proof offered in support. 


of adoption. Inno case should the- ‘rights of wives and daughters be 

E transferred to strangers, or more remote relatives. unless the ‘proof 
of adoption, by which the transfer is effected, be proved by evidence 
free from ull suspicion of fraud. and 80 consistent and : pore as to. 
give no occasion for doubt of its truth. 


Sook ugua Sutputly v. Sabitra Dye (2), followed. 


THE question was whether the appellant was adopted by | 


one Mahipat. Rao as his sọn., The District J udge decided:in 
favour of the adoption, but, on appeal, the Court of the Judicial 


Commissioner _ held, ‘against it.. The es on brought 
the present appeal. ; 


` De’ Gruyther K. C. and J. M. Parikh, for thë appellant, 
submitted that thë oral evidence alone proved tHe adoption; 


Sir Robert Finlay K. C, Sir Erle Richards K. C. and 


Sabitra and Musammat Lal Kunwar v, Chiranji Lal, and 


_¢ 


* Reported by J. M. Parikh, (2) (1909)1.R.37La. 1; 12 Bom. LR, 244 244 
Larrister-at-Law, London. (2) (1834) 2 Knapp 287, 290-1, wee 


Sootrugun’ y. 


Te 
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De Gruyther K. C. replied referring to Mayne or Hindu P. O. 
Law and Usage, 8th Edn., p. 202, para 157,andthe Indian, 496 
Evidence Act, 1872, s. 3, when is a fact said to be proved. ` -v 


The judgment of their Lordships was delivered by K 


5 : F : CHANDAN: 
LORD PARMOOR.—The only question raised in this appeal ane 


is whether the late Mahipat Rao Bhau adopted the appellant — 
" Diwakar as his son, and heir to the Hatta Zamindari on the 
roth November 1898. If the adoption did take place, the 
, adoptive. father could not subsequently revoke the adoption. 
It is not argued that he had any such power. 

The appellant was born on the 26th October, 1898, and 
was the second son of Indraraj Bhau, Mahipat Rao wasa 
relation on the agnatic side and had had eight children by his 
deceased wife, all of whom had died in infancy, except Gotoo, 
who died in 1894 aged about 16, Atthe time of the alleged 
adoption Mahipat Rao had two young wives, one married in 

1891, and one in 1895, ` There was no reason why he might not 
have further issue ; two children were in fact born to him ata 
later date. Both Indraraj and Mahipat Rao were. Zamindars 
of considerable position. 

There was no deed of adoption and the case for the , 
appellant depends almost’ entirely on oral testimony. The. 
Judge of the District Court found in favour of the appellant. 
This judgment was reversed in the Court of the Judicial 
Commissioner, Central Provinces. In their Lordships’ opinion 
it is imp@rtant to appreciate the .general position of the 
parties and the surrounding circumstances before attempting 
to determine what weight should be attached to the evidence 
called on behalf of the plaintiff, 

Indraraj, the appellant’s father, resided at Fulchur. 
Mahipat Rao, with his two wives, respondents Nos. 2 and 3, 
went to Fulchur to be present at the appellant’s Barsa, a 
ceremony performed twelve days after the birth of an infant, 
They stayed at Fulchur a few days after the Barsa and 
the alleged adoption is said to have taken place on the 
roth November, 1898. Subject to two matters, to which 
attention will be drawn, it is clear that Mahipat Rao from the 
owtset and during his life consistently denied that the plaint. 
iff was his adopted son, A letter of the roth February, 1899, 

' written only three months after the date of the alleged adoption ° 
supports the case of the respondents and is inconsistent with 
that of the appellant. This letter refers to arrangements * 


R 126 
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P: C.. having been made “for taking off younger Bhau’s Zalar near 
1916 . ‘Pinglai Goddess on the 18th February, 1899. In reference to 
w this letter, Indraraj says in his evidence ‘The removal of the 

Diwagar first hair of a boy in my family is made in the temple of 
v. Pinglai at Bhandara.” When the appellant’s hair was removed 
EAN TAN Mahipat Rao was invited, but for some reason or other he was 
— unable to attend. Itis further stated that Mahipat Rao did, 

pē not bring his children to Bhandara to be shaved, and that . 

‘—— he had not written to Indraraj in reference to the ceremony. 
At some time between the 11th January and the end of 
March 1899, Kaluram Pachourey, District Saugor, visited 
Mahipat Rao, and had a talk with him about the adoption of 
the boy. His evidence is that Mahipat Rao told him that the 

i members of Lataria Bhau’s family expressed to him a desire 

that the new-born son might be adopted by him, but that he 

did not express his willingness, or agree to the proposal. In 

August 1902, Indraraj was told by Mr. Laurie that Mahipat Rao 

was denying that he had adopted the appellant, and Indrara] . 

states that after this denial he had no talk with Mahipat Rao 

about the adoption. The evidence of Mr. C. E. Low, who was 

Deputy Commissioner of Balaghat throughout the year 1906; 

* isto the same effect. He says that Indraraj had a talk with 

him about the marriage of his son(the appellant), and that 
Indraraj asked him to persuade Mahipat Rao to admit that he 
had adopted the appellant. After this conversation Mr. Low 
saw Mahipat Rao, who said that he did not admit the adoption 
and could not bear the expenses of the appellant’$ marriage. 

On the 17th January, 1907, Indrataj wrote to Mahipat Rao 

saying that it was eight years since he had taken the appellant 

in adoption, and that the marriage ceremony of the appellant 
could not under any circumstances be postponed. On the 
26th January, Mahipat Rao replied, saying that the whole 
story was false and that the act of adoption had not been done 
at all, Itis unnecessary to examine further this part of the 
case since the counsel for the appellant was unable to point to 
any act or statement of Mahipat Rao which in any way ad- 

mitted the adoption of the appellant, except a statement in a 

letter written by Kelkar in 1902, and an alleged procession at 

Hatta on the 2nd June, 1901, at which date it is said that tKe 

appellant was taken to Hatta with his natural parents with 

i some pomp, and that the visit was the occasion of considerable 
rejoicings. The incident of the alleged procession at Hatta is 
put forward as an important factor in the plaint of the appel- 
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lant, but the evidence was disbelieved by both Courts, and, P. O. 


throws suspicion on the appellant’s case. 
Kelkar was:the pleader representing the respondents, but 


1916 


Tey! 


called as a witness on behalf of the appellant towards the end DIWAKAR 
of the appellant’s case. A letter said to have been written by - ee oe 


Kelkar to Indraraj on the znd February, 1902, was produced, 


* ‘in which Kelkar said that Mahipat Rao admitted that the 7 
appellant was his son. The importance of the letter is that it Parmoor 


supports the view that Mahipat Rao did admit on this occasion 
the adoption of the appellant. Kelkar himself states that he 
had a talk about: adoption with Mahipat Rao subsequent to the 
letter, and that Mahipat Rao then emphatically denied the 
adoption, and that to his recollection Mahipat Rao never at any 
other time made any admission as to-the adoption, and that his 
impression was that Mahipat Rao was denying the adoption, 
and he said soto Mr. Low and Mr. Bathurst. Their Lord- 
ships cannot attach any importance to a letter produced 
under such circumstances, and which contains a statement in 
direct contradiction of what%is proved to be the general atti- 
tude of Mahipat Rao in denying the adoption of the appellant, 
There is no reason to doubt that Mahipat Rao did from the 
outset consistently deny that he had adopted the appellant. 
Under these circumstances it is a matter for grave suspicion 
that, though it was open to Indraraj to commence a suit claim- 
ing to have the adoption of the appellant declared valid, no 
such suit was commenced until two anda half months after 
Mahipat Rao’s death. 

The case for the respondents is further strongly corroborated 
by the absence of any reference to expenditure on the cere- 
mony of-adoption, either in the accounts of Indraraj or Mahipat 
Rao. The importance of the evidence aforded by accounts 


has been recognised by this Board: Lal Kunwar v. 


Chiranji Lall ): 

‘¢ Having regard to the well-known d often proved habitso he 
Indian people with regard to the keeping of atcounts, recording their most 
minute transactions, the non-production of any book, in‘which anything 
connected with this ceremony was entered, covers the plaintif’ case with 
suspicion.” 

The accounts of Indraraj are set out in the record starting 
from the 6th November, 1898, and extending over the period 
in which the adoption is said to have taken place, There are a 
number of items of expenses incurred in connection with the 


(1) (1909) L. R. 87 LA. 1 at p. 7 y2 Bom, LR 248, 
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G. * appellant’s Barsa, but not a single item of expenditure in re- 
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ference to the ceremony of adoption, or any entry which 
indicates that any such ceremony ever took place, It was ` 


suggested that the expenses of the ceremony of adoption 


might be found in the accounts of Mahipat Rao as the adop- 
tive father, Mahipat Rao’s accounts set out in the record tell 
the same story, There is no item of any expense incurred in ` 
the ceremony of adoption, although a considerable sum is 
included under the head of Barsa expenses, 

There was no deed of adoption or any other formal written 
record of the event at the time, The appellant’s horoscope 
was produced at the hearing by the family astrologer, but if 
any importance is to be attached to this document it is not to 
the advantage of the appellant’s case. This document was 
filed on the 25th October, 1907. The witness alleges that the 
red ink postcript, reciting the appellant’s adoption, was written 
on his return after performing the ceremony, but it is made 
more’ than suspicious by the addition of the names of Mr, Raja- 
ram and Prated, The detailed horoscope was prepared two years 
after the birth of the appellant, but it describes him as the son 
of his natural father and there is no reference to adoption ex~ 
cept in the passage which has been specially translated. This 
passage predicts evil to the a loptive father eight years after 
the appellaat’ s birth, and it is difficult to avoid the conclusion 
that is was prepared after the death of Mahipat Rao. Although 
a deed of adoption, or a formal written record of*the fact of 
adoption, may have to be carefully scrutinised if forgery is 
alleged, it is certainly remarkable that in such a case as the 
present no deed or other formal written record can be produced 
which gives any support to the claim made on behalf of the 
appellant. This Board in the case of Sovotrugun Sutputty v. 
Sabitra Dye) said— 

‘« Although neither written acknowledgments, nor the performance of 
any religious ceremonial, are essential to the validity of adoptions, such 
acknowledgments are usually given, and such ceremonies observed, and 


notices given of the times when adoptions are to take plage, in all families 
of distinction, as those of Zamindars or opulent Brahmins, that wherever 


. these have been omitted, it behoves this Court to regard with extreme 


suspicion the proof offered in support ofan adoption. I would say, that in 
no case should the rights of wives and daughters be transferred to strang- 
ers, or more remote relatives, unless the proof of adoption, by which that 
transfer is effected, be proved by evidence free from all suspicion of fraud, 
and so consistent and probableas to give no occasion for doubt of its truth,” 


(1) (1834) 2 Knapp 287 at p, 290, 
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It is an additional factor that no feast is proved to have taken 
place on the occasion of the adoption, that the ceremonies, said 
to have been performed, were of the briefest possible descrip- 
tion, that no form or notification was made to the authorities, 
that the child’s name was not changed, and that he was 
never taken to live with his new family or recognised by 
them in any way. It is not too much to say that not only do 
their Lordships find no act or document to support the claim 
of the appellant, but that, on the contrary, all the surrounding 
circumstances and conditions point in the opposite direction 
and makeit highly improbable that Mahipat Rao did adopt 
the appellant at the alleged date. 

Their Lordships have carefully considered the oral evidence 
and have come tothe conclusion that, having regard to the 
conditions and circumstances already mentioned, it is quite 
insufficient to support the case of the appellant. They agree 
with the view of the Judicial Commissioner and think it is 
unnecessary to analyse the evidence in detail. There are, 
however, two witnesses of special importance, Indraraj and 
Mr. Rajaram. Much reliance was placed upon the evidence of 
Mr. Rajaram,. but in reality it gives no support to the 
appellant’s claim. Mr. Rajaram knew Indraraj, but did not 
remember to have seen Mahipat Rao except on one or two 
occasions in Fulchur. He remembered going to Fulchur from 
Gonda on one occasion, and satin the mandap which was 
erected foe receiving guests for some ceremony. He was 
received by Mahipat Rao, but cannot recollect whether he 
said to him that he had a mind to adopt the appellant, or that 
he had adopted him. He was present about halfan hour, 
and noceremony of any kind was performed in his presence. 
He -did not consider the talk of any importance to him in his 
private or official capacity. He is not prepared to contradict 
Mahipat Rao if he said that he merely intended to adopt the 
plaintiff, but that there was no form or complete adoption. It 
is on this evidence that the District Judge appears largely to 
base his opinion that. the appellant had been adopted by 
Mahipat Rao, but their Lordships cannot attach the same 
weight and importance to it, and consider it to fall far short 
of the requirements necessary to establish the fact of adoption 


_when there is no deed or formal written document, and all 


the surrounding facts point to a different conclusion. 
The: inconsistencies in the case put forward on behalf of the 
appellant, are attempted to be explained on the view that 
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Mahipat Rao was in the first instance very desirous to adopt 
the appellant, and that he subsequently changed, or was 
persuaded to change, his opinion. This theory of the attitude 
of Mahipat Rao runs through the evidence of Indraraj, but 
there is nothing to corroborate his evidence orto give it 
probability. He saysthat, onthe next day, after the Barsa 
ceremony, he came to know that Mahipat Rao wanted td: 
adopt the plaintiff, and that on his refusal, Mahipat Rao was 
displeased, and began to make preparations to leave the next 
day, and that, consequently, after consultation with his 
relatives, he came to the conclusion that there was no harm 
in giving this boy in adoption, that the adoption took place 
the same or the next day, and that Mr. Rajaram was present. 
There is no doubt that it was the interest of Indraraj that the 
appellant should be adopted as the son of Mahipat Rao, and 
heir to the Hatta Zamindari, and if the adoption took place 
that it should take place under conditions which would not 
lead to subsequent doubt and dispute. It appears not only 
that no such precautions were taken, but that there is no 
explanation of the ‘haste with which the alleged ceremony is 
said to have been performed or the absence of all formal 
record of so important an event. The remainder of his 
evidence is equally unsatisfactory. The incidents of the 
ceremonial visit to Hatta are not believed in either Court, 
there is no explanation of the continued residence of the 
appellant at the home of his natural father, or of she removal 
of the first hair of the boy in the temple of Pinglai at 
Bhandara, or of the arrangements for his marriage which 
Mahipat Rao declined to attend. 

In August 1902, Indraraj went to N ur when Mahipat 
Rao attended a meeting of the Police Commission. He admits 
that, while at Nagpur, he heard from Sir A. Fraser, Mr. 
Craddock and Mr. Laurie that Mahipat Rao denied the adoption 
of the appellant, and there is no doubt that at this time 
Mahipat Rao’s attitude had raised a serious question in the 
mind of Indraraj, but he took no steps to establish the fact of 
adoption. Their Lordships are not satisfied of the accuracy of 
the account of Indraraj’s interview with Mahipat Rao on his 
return from Nagpur. Their Lordships have already referred 
to the letter said to have been written by Kelkar and its 
production does not tend to make the evidence of Indrara} 
more trustworthy. It is said that Indraraj is an Honorary 
Magistrate who has received from Government the title of 
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Rao Bahadur, and that it is unlikely that such a person would P. O. 
bring a false’ case into Court. Their Lordships do not forget ° 1916 
this consideration, but are unable to come to any other ww 
conclusion than that the evidence of Indraraj.cannot safely be Drwaxar 
relied on and that it is not so free from all suspicion of U 
falsehood and so consistent and probable in itself that it can eens 
be accepted as establishing the claim of the appellant, either R 
of itself, or in conjunction with the other evidence adduced on Lord 


Pa p> 
the appellant’s behalf. es 


In the result their Lordships agree with the conclusions of 
the Judicial Commissioner and will humbly advise His 
Majesty that the appeal be dismissed. Indraraj Bhau must 
personally pay the respondents’ costs. 

Appeal dismissed, 

Solicitor for the appellant: Edward Dalgado. 

Solicitors for the respondents: Latieys & Hart. 
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Uahomedan law — Widow ~Dawer—Widow" lien for dower- Deferred dower—= 
Widaw in possession—Accounting for profils—Inierest. 


“Tt is recognised by the British Indian Courts that under the 
Mahomedan law the widow has a creditors lien for her deferred 
dower, thatis to say, the unpaid dower ranks as adebt, and the wife 
is entitled, along with other creditors, to have it satisfied on the death 
e of the husband out of his estate, but her right is no greater than that 
of any other unsecured creditor, except that if she lawfully, with the 
express or implied consent of the husband, or his other heirs, obtains 
possession of the whole or part of his estate, lo satisfy her claim with b 
the rents and issues accruing therefrom. she is entitled to retain guch 
possession until it is satisfied. ‘ 


~ 


s 
s 
* 


1060 
P. Q 
1916° 


kat, eadi 
MussT, 
HAMIRA 
BiB} 
Ve 
Mosst. 
ZUBAIDA 
Bir 


. ‘HE BOMBAY LAW REPORTER. [voL XVSil. 


When a Mahomedan widow is’ allowed to take possession of her 
husband’s estate in order to satisfy her dowerdebt with the income 
thereof, in the absence of an agreement, express or implied, that she 
should not be entitled to claim any sum in excess of her actual dower, 
sheis entitled, on equitable grounds, to reasonable compensation, not 
only for the labour and responsibility imposed on her for the proper 
preservation and management of the estate, but also for forbearing to 
insist on her strict legal right to exact payment of her dower on the 
death of her husband, and obviously compensation for forbeararcd 
to enforce a money payment is best calculated on the basis of an 
equitable rate of interest. In the present case interest was allowed at 
the rate of 6 per cent, per annum, 

Rules of equity and equitable considerati. ns commonly recognised 
in the Courts of Chancery in England are not foreign to the Mussulman 
law, but are infact oftenreferred to and invoked in the adjudication 
of cases. 

Hamira Bibi v, Zubaida Bibi (1), affirmed, 

. Woomatool Fatıma Begum v, Meerunmun-nissa Khanum (2), approved. 

Ram Lal Mookerjee v. Haran Chandra Dhar (3) and Mia Khan v. 
Bibi Bibijan (4), referred to, 


THE facts are stated in the judgment oftheir Lordships. 
The question for determination was whether a Mahomedan 
widow, who had been put in possession of her husband’s 
estate in lieu of her dower-debt, was entitled, when called upon 
by her husband’s heirs, other than herself, to account for rents 
and profits received by her during the time of her possession, 
to claim interest ata reasonable rate upon her dower-debt, 
Both Courts in India answered the question in the affirmative, ` 
and allowed six percent. interest, Fora reporfof the case 


before the High Court see Hamira Bibi v, Zubaida Bibiss.. 


On this appeal. 


Sir Erle Richards K. C. and Dube, for the appellants,— 
Those who claim.interest upon a debt must show that they are 
entitled to it either by contract or by law. There was no 
agreement to pay interest, and the appellants contend (1) that 
the matter has to be determined by Mahomedan law, under 
which interest is not recoverable, and (2) that the case is not 


- within the Interest Act (XXXII of 1839). Under Act XII of 


1887, S. 37, Mahomedan law is to be applied in any question 
between Mahomedans as to “ marriage ”. That word includes 
dower, as appears from a comparison of the Act with the Civi 
Suit Acts of other provinces. The lien is recognised solely 


meme ee A la et nee 
(1) (1910) L L. R. 33 All. 182, (4) (1870) 5 Beng. L, B.-500. 
(2) (1868) 9 W, B. 318. (5) (1910) I. L. R., 23 All, 182, 


(3) (2869) 3 Beng, L, R. 130 (0.C.J.) 
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because dower is part of the law of marriage. The payment of P. C. 
interest is contrary to the precept of Mahomedan law. The 1916 
widow’s lisn in respect of her dower is on the same footing in e~ 
Mahomedan law as that of any other creditor who has obtained Musst, 
possession as security. It extends, only to the principal and to HAMIRA 
well-recognised expenses of management; as soon as those are al 
discharged out of the receipts it ceases : Mlacnaghten’s Principles Moser, 
' of Mahomedan Law, 1897 End., Ch. I, Art, 16, p. 74; Baillie’s Zupara 
Digest, 1875 Edn., pp. 776, 761, 801, 802 ; Hamilton’s Hedaya, Bist 
Vol. IV, bk. 43, p. 99. The Mahomedan law against interest is = 
not abrogated by the Usury Act (XXVIII of 1855). The view | 

of Phear J. to the contrary in Mia Khan v. Bibi Bibijan ©) is 

opposed to that of Peacock C. J. in Kam Lal Mookerjee v. 

Haran Chandra Dhar (2). Lien for dower has been dealt with 

by the Board in three decisions, but no question as to interest . ° 
was raised: Ameer-oon-nissa v. Moorad-oon-nissa (8); Nawab 
Mahomed Aineenoodeen Khan v. Moozuffur lossein Khans); 
and Mussumal Beebee Bachun v. Sheikh Hamid Hossein t5). 
The unreported cases referred to inthe judgment in the High 
Court support the appellants, The Interest Act (XXXII of 
1839) does not apply since the dower was not payable under 
an instrument in writing. Interest cannot be recovered as 
damages except where that Act applies: Loudon, Chatham + 
and Dover Railway Co. v. South Hasiern Railway Co.\®; 
Juggomohun Ghose v. Kaisreechund/). ‘The rules of equity, 
as applied in England to a charge upon land, have no 
application to this case which depends upon Mahomedan 
law. The result of the Indian authorities is that interest cannot 
be allowed upon money lent in India unless it appears from the 
bond that it was the intention, of the parties that interest 
should be payable: Mansab Ali v. Gulab Chand (8). Interest 
upon dower was allowed in Soovma Khatoon v. Atiaff.oon-nissa 
Khatoon ©) and in Habeeb oon-nissa Katoon v. Shumsoodeen 
Ahmed 0), but it was allowed under the Interest Act; in the 
latter case from the date of suit only, the plaint being treated 
asa demand under the Act. Woomatool Fatima Begum v. 
Meerunmun-nissa Khanum 1) was wrongly decided. 
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$2) (2370) 5 Beng.L. R 500.. ' (7) (1842)9 M, I. A. 256. 

{2) (1869) 2 Beng, L. R. (0. O, J.) 130, (8) (1887) L L. R. 10 All, 85. 90, 

(3) (1855) 6 M. I. A. 211. (9) (1862) 2 Hay 210, 

(4) (1870)5 Beng. L. R. 570. (10)5. D.A, Nov, 29, 1360,0. arr, á 
(5y (1871) 14 M. I, A, 377, (11) (:858)9 W.R. 218. 
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De Gruyther K. C. and Abdul Majid, for the respondents.— 
Prior to British rule Moslem Civil Tribunals in Bengal 
recognised loans at interest among Mahomedans and were not 
bound by texts prevalent at Baghdad. Anglo-Mahomedan law 
has consistently treated the Mahomedan prohibition against 
taking interest as a moral precept and not as legally enforceable : 
Mia Khan v. Bibi Bibijan G); Wilson’s Anglo-Mahomedan 
Law, 4th Edn., p. 28. There is no text in Mahomedan law-booké° 
which makes a widow liable for mesne profits, or which 
provides for an account; accounting is a creation of English 
law, and should be ordered according to equitable principles. 
Mahomedan law recognises equitable principles and does not 
preciude the Court from allowing a widow compensation for 
her loss of interest upon the unpaid dower-debt. The 


‘decision in Woomatool Fatima Begun v. Meerunmun-nissa 


Khanum (2) is directly in the. respondents’ favour. That 
decision was followed in Sahkebjan Bewa v. Ansaruddin (3) and 
there is no reported authority to the contrary. Interest upon 
dower-debt was allowed in Soorma Khatoon v, Attaff-oon- 
nissa Khatoon (4); and in Habeeb-oon-nissa Khatoon v» 
Shumsoodeen Ahmed (5) it does not appear that it 
was allowed under the Interest Act. The matter is not 
provided for by Mahomedan law, and under Act XII of 1867 
s. 37, sub-s, 27 the Court should act according to justice, equity 
and good conscience: Mullick Abdool Guffoor v. Muleha (6), 


Dube.—Under Mahomedan law acreditor is not entitled to 


any advantage for forbearing to sue : Baillie’s Digest, 1875 Edn., 
Dp. 73: Accounting for mesne profits by a pawnee creditor was 


| well known to Mahomedan law; the Hedaya provides for it. 


A widow is liable to account for all receipts except expenses 
of maintaining the property: Ramzan Ali Khan v. As- 
ghari Begam) and Ahmed Hossein v, Mussamut Khodeja (8). 


The judgment of their Lordships was delivered by 


LORD PARKER OF WADDINGTON.—A short statement of 
the facts which have given rise to this litigation will explain 
the point for determination involved in these. consolidated 
appeals. l 

One Shaikh Inayat Ullah, a Mahomedan inhabitant of the 
district of Gorakhpur, in the United Provinces of India, died 

(1) (2870) 5 Beng. L. R, Soo. (5) 5. D, A. Nov. 29, 1860, p. 311 
(2) (1858) 9 W. R. 318. ° (6) (1884) I. L. R. 10 Cal. 1112. 


(3) (1911) I. L. R. 38 Cal. 475, 482, (7) (3910) I, L. R, 32 All, $63, 
(4) (1863) 2 Hay 210, (8) (1868) 10 W. R. 369. 
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in March r892, leaving him surviving a widow and daughter P. © 
named respectively Zubaida Bibi and Najm-un-nisa; a sistere 4976 
Hamira Bibi; and two brothers, Khadim Hossain and Ihsan =~~ 
Ullah, all of whom became entitled under the Sunni hele 
law, to which Inayat Ullah was subject, to certain specific ae 
shares in his estate. Besides the widow’s share of ove-eighth, th. 

. Zubaida was entited to her unpaid dower, This has been Musst. 
found ina previous proceeding to have amounted to the large 2g 
sum ofone lakh of rupees. The other heirs of Inayat Ullah nmm 

_* not beingin a position to pay thissum without apparently Lord Parker, 

alienating at least a considerable part of the estate, allowed 

the widow to take or remain in possession of the whole to 

satisfy her claim out of the rents andissues of the landed 

property. It is not clear whether the widow was let into 

possession in the life-time of Inayat Ullah or after his death. À 

But it is not disputed that since 1892 Zubaida has been in 

possession. 


in 1902, the other heirs of Inayat Ullah brought a suit 
against her to recover possession of their shares. Their action 
was dismissed on the ground that it was misconceived inasmuch 
as it was not a suit for the purpose of taking accounts, and thus 
ascertaining what portion of the dower-debt was then unsatisfied. e ` 
The present suits were instituted with that object on thes 
1sth March, 1906, in the Court of the Subordinate Judge of | 
Gorakhpur, one by Hamira Bibi and the other by the widow. 
and sons of Khadim Hossain who had died either before or 
after the suit of 1902, The reliefs prayed for in both actions 
wereethe same, viz., (a) for the taking of accounts; (4) for 
decree to plaintiffs of their respective shares in case the dower- 
debt was found to be discharged ; and (c) for an award to the 
plaintiffs of any sum found to have been received by her in 
excess of her dower. Zubaida in her defence among other 
pleas set up a claim for interest on her unpaid dower; she 
alleged that the income of the property was less than the 
interest she claimed; that, consequently, the debt was still 
unsatisfied and that the plaintiffs were accordingly not entitled 
to recover possession of their shares in Inayat Ullah’s estate, 
The Subordinate Judge, who tried the case in the first 
“instance, considered the defendant was entitled to interest at 
six per cent. per annum on her dower; that the interest thus 
calculated exceeded the annual net income from the estate, 
and that, therefore, it was clear no portion of the debt was 
discharged. In the result, he dismissed both suits. On appeal 
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_to the High Court at Allahabad, the learned Judges iok the 


"same view as to tns right of he widow, Zubaida, to receive 
interest ; but they varied the decrées of the Court of first 
instance with regard to the total dismissal of the suits; they 
made a declaration that the plaintiffs should recover possession 
of their respective shares in the estate provided they paid to 


the defendant their quota of the dower-debt proportionate to, , 


such shares, which quota the learned Judges specified. 
From these decrees of the Allahabad High Court the plaint- 


Lord Parker, iffs have appealed to His Majesty in Council, and the sole 


+ 


question for determination is whether the defendant 
Zubaida is entitled to any interest or compensation in respect 
of her dower unpaid at the time of Inayat Ullah’s death. 
The case has been elaborately argued on both sides and a large 
number of authorities have been cited. On behalf of the 
‘plaintiffs it has been argued with considerable force that the 
Mussulman law prohibits usury and usurious dealings between 
Moslems; that dower is a liability springing under the provi- 
sions of that law from the status of marriage; and that, there- 
fore, ali incidenis and rights connected therewith must be sub- 
ject to the Mussulman law. It was further contended that the 
Mahomedan widow’s lien on the husband’s estate for unpaid 
* dower is the only creditor’s lien which has been recognised 
and maintained intact by British Courts of Justice, and that it 
ought not to be extended beyond what the Mussulman law 
itself permits by allowing interest when it is not contracted 
for, -On the other side it is argued that the Mahomedan law 
- prohibiting usury has been repealed in India by Act xxvin of 
1855, and that consequently there is no bar to Mussuimans 
receiving or paying interest, and that the practice of receiving 
interest is common among them both in India and other count- 
ries, Itis further urged that, in any event, the widow is 
entitled to some interest by way of damages for non-payment 
of dower at the due time. 

In the view their Lordships take of the case it is unnecessary 
in theiropinion to examine much of the argument addressed 
to the Board or to discuss the numerous cases citet at the Bar. 

There is a conflict of judicial opinion in India on the 
question whether the Mussulman rule relating to usury was of 
was not abrogated by Act XXVIII of 1855- Sir Barnes Peacock 
C.J., sitting with Mr. Justice Macpherson, held'in the case 
„of Ram Lal Afookerjee y. Haran Chandra Dhar) that it was 


(2) (0869) 3 Beng. L. B.(O!C.5,) 130, 


VOL. XVII] THE BOMBAY LAW REPORTER. . toog 


not. “Hindu law,” he said, “did certainly as between P. O. 
Hindus restrict the rate of interest to be charged; and I do 
not think that Act XXVIII of 1855 was ever intended to repeal Gha 
the Hindu or Mahomedan law as to interest.” Then after  Mussm.. 
reciting the preamble of the Act, he added as follows: “That Hamzra 
Act,” (meaning Act XXVII of 1855), did no more than repeal 
the various Regulations and Acts which the English Govern- 
ment of India had passed on the subject of usury.” Ina later Zuparpa 
case, Mia Khan v. Bibi Bibijan, Mr. Justice Phear, sitting Brat 
ewith Markby J., took a different view. In the ordinary course, Lord Parker 
on this difference of opinion arising between two Division as 
Benches of the same Court, the case should have been referred 

to a Full Bench. But Phear J. did not take that course and 

decided the point differently, holding that the Act of 1855 had 

abrogated the Mussulman law prohibiting usury. Their 

Lordships do not think it necessary to decide on the present 

occasion which view is right, nor do they think that Act 

XXXII of 1839 has any application, 

Dower is an essential incident under the Mussulman law to 

the status of marriage ; to such an extent this is so that when 

it is unspecified at the time the marriage is contracted the law 

declares that it must be adjudged on definite principles. ° 
Regarded as a consideration for the marriage, it is, in theory, ° 
payable before consummation ; but the law allows its division 

into two parts, one of which is called promt, payable before 

the wife can be called upon to enter the conjugal domicil ; the 

other deferred, payable on the dissolution of the contract by 

the death of either of the parties or by divorce. Naturally 

the idea of payment of interest on the deferred portion of the 

dower does not enter into the conception of the parties. But 

the dower ranks as a debt, and the wife is entitled, along 

with other creditors, to have it satisfied on the death of the: 

husband out of his estate. Her right, however, is no greater 

than that of any other unsecured creditor, except that if she 

lawfully, with the express or implied consent of the husband, 

or his other heirs, obtains possession of the whole or part of 

his estate, tosatisfy her claim with the rents and issues 

accruing therefrom, she is entitled to retain such possession 

unttl it is satisfied. This is called the widow’s lien for dower, 

and this is the only creditor’s lien of the Mussulman law which 

has received recognition in the British Indian Courts and at ° 
this Board, 


EEE EE ERTE A A EEA ; 
(1) 1870).5 Beng, L, R, 500, l . £ 
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P. O. When a widow is allowed to take possession of her husband's 
191g estate in order to satisfy her dower-debt with the income ’ 
—~ thereof, it is either on the basis of some definite understanding 

Musst. as to the conditions on which she should hold the property, or 

LIAMIRA on no understanding. If there is an agreement, express or 
i implied, that she should not be entitled to claim any sum in 

Mussr. excess of her actual dower, she must abide by its terms, But 

ZopatvA where there is no such understanding, and a claim is made as 
pnr in the present case, the question arises whether, on equitable 

Lord Parker. considerations, she should not be allowed some reasonable ° 

“=~ compensation, not only for the labour and responsibility 

imposed on her for the proper preservation and management 

of the estate, but also for forbearing to insist on her strict legal 

i right to exact payment of her dower on the death of her 

husband. Their Lordships think that she is so entitled, and, 

obviously, compensation for forbearance to enforce a money 

payment is best calculated on the basis of an equitable rate of 

interest. This appears.to be consistent with the chapter on 

“The Duties (Adab) of the Kazi” in the principal works on 

Mussulman law, which clearly shows that the rules of equity 

and equitable considerations commonly recognised in the 

s Courts of Chancery in England are not foreign to the Mussul- 

man system, but are in fact often referred to and invoked in 
the adjudication of cases, 

In the case of Womatool Fatima Begum v, Meerunmun-nissa 
Khanum (), the plaintiff, who had held possession of her hus- 
band’s estate under a lien for dower, was dispossessed by a de 
cree of the Court. She then sued one of the heirs for a proportion. 
ate amount of her dower. Among other questions raised, the 
defendant claimed that the plaintiff must account for mesne 
profits during the period she held possession. Sir Barnes Peacock, 
sitting with Jackson and Macpherson JJ., after remarking 
that the “plaintiff does not ask to receive interest upon her 
dower, but she asks that she may not be compelled to account 
for the profits of the land during the term she held it in lieu of 
her dower,” discussed various considerations which led him to 
think that it would be inequitable to make her account for the 
profits, except on the terms of allowing her reasonable interest. 
on her dower-debt. The annual rents and profits being less 
than such reasonable interest, the claim for mesne profits was 
disallowed. Their Lordships think that this was in accordance 
both with sound sense and with law. 


= (1) (1868) 9 W. R. 318, 
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in tne present case the Courtsin India have allowéd the PB. CG, 

.¢fendant, on taking her accounts, six per cent. per annum, by * 1916 

way of equitable compensation... Nya 
It was not contended that, if interest by way. of compen: Moser. 


t 


sation were allowed at all, this rate was too high under the, oe 
circumstances, The contention was that no interest by way of as 
compensation could be allowed at all. Mussr, 


”* Their Lordships are therefore of opinion that this appeal fails nee 
and should be dismissed with ,costs, and they will humbly [BI 
» advise His Majesty accordingly. Lord Parker 


Appeal dismissed.. p 


Solicitors for appellants: Barrow, Rogers & Nevill. 
Solicitors for respondents: Douglas Grant. 


- [On appeal from the High Court of Judicature at. Madras. | 
Present : 


Lorp SHaw; LORD SUMNER, LORD PARMOOR, SIR JOHN 
EDUR, MR. AMEER’ ALI AND SIR LAWRENCE JENKINS. 


SECRETARY OF STATE FOR INDIA 4916 
y. E ee 
SRI RAJAH CHELIKANI RAMA RAO,“ July 7 


t 


Islands arising in sea within territorial limits of the Indian Empire— Property 
therein ~Dominion of the bed of the sea—Adverse possession—Burden of 
proof—Onus of establishing ownership by reason of possession for a 
certain requisite period lies on the person asserting such possession— f 
Limitation—Limitation Act (XV of 1877), Arts, 144, 149—Forest 
settlement procedure—Madras Forest Act (Madras Aet V of 1882), 
See. 10— Appeal to High Court from deetsion of District Court under 
that section, T 


Where the ordinary Courts of a country are seized of a dispnte as to 
2 legal right to possession’ of and property in land, express provisions 
are required to exclude the ordinary incidents. of litigation, e g., a 
right of appeal :— 
Held, accotdingly, that when proceedings as to claims under the 
Madras Forest Act (Madras Act V of 1882) reach the District 
e Court, that Court is appealed to as one of the ordinary Courts of the 
country, with regatd to whose procedure, orders and decrees the 
ordinary rules o£ the Civil Procedure Code apply, and an appeal lies to 
the High Court against a decree of the District Court passed under Š 
LL ee ATTE AA OAAR LON r a a . i 


* Reported by J. M, Parikh, Barrister-at-Law, London. Y E 
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P, G- si™o of the Act, on appeal From. the decision of o est- Settlement l 
P ' Officer. `. \ of 

si _ Kamaraju v. Lhe Secretar, y of State for India (1), approved. i i 

Sean F Rangoon Botatoung rene v, Lhe Collector, Rangoon (2); dis- 

E or STATE ° tinguished. 

j De ‘The Crown is the owner and the owner in property of islands arising 
Ser Bayan in the séa-within the’ territorial ‘limits of the Indian’ Empire. , 
CHRLIKANI Held, accordingly, that islands . which had been formed in the bed of 

. Rama Rao the sea near the mouth or ‘delta of the tidal and navigable river 

/ == . — Godaverijwere the::property of the Crown. 

O Lord Fitzhardinge v.' Purcell (3); Lord Advocate v, Clyde Navigation 
i i ~ * + 7 Trustees’ (4); Lord Addocure v. Wemyss (5), approved?and followed. 


ee at . Lhe Queen v. Keyn(6), distinguished. 


i There is no foundation. for the theory, that territory of the 
Crown ‘ceases at'low-water mark, 


t 


i “ The Anna” (7) approved and followed.’ 


a ' The onus’ of establishing property by reason of possession for a` ° 


: cortain; “requisite period lies upon the person asserting such possession. 
7 Objectors to afforestation preferring claims under the Madras Act V 
of 1882 are in law in the? game position as ‘persons bri nging?a suit in 
‘san’ ordinary Court ‘of justiée for'a declaration of right. In ‘both 
- cases Art. 144 ‘of the Indian Limilation Act (XV of. 1877) ‘applies, 
ot. the period of twelve yaars thereunder being. however extended to sixty 
. i ) years by. Art. 149, In an ordinary suit for a declaration the onus: 
: , of establishing possession for the requisite per iod‘ rests on the plaintiff, 
.' and ‘the situation ofa claimant under afforestation proceeding 1 is the 
toe 7 gamo upon ‘this point. , i 
l Radka Gobind Roy Sahel v. Anglis (83, iporoved and; followed, 
Secretury of State v. Vira Rayan (9), distinguished, © 
Sri pue Uhelikani Rama Rau v. Seer etary y of State For Í udia (10), 


rey ersed. o 


“ » ` t k 
a - 
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Tus: facts of the case are sufficiently site's in their Lord- 

ships’ judgment. The main question for determination was 

' ' whether the appellant was entitled to ‘constitute certain 

| islands which had formed in the sea at the mouth of- the 

_'Godaveri, and which were claimed by the. respondents, to be a ` 

` reserved: forest under the Madras Forest Act, 1882.. A sub- 

_ sidiary question was whether under the Act there was any ` 
fs right. of appeal, beyond ' the District Court. For a report of. 

l |. the judgment of the High Court, see Sri Raja Ghelikani Rama i 

Rau v. Secretary of Siate for India (10); l 


a eye ee ee 
. G) (1888) L L, R. 11 Mad, 209, . (6) (1876) 2 Bx. D, 63, p os 
(2) (1912) L, R. 39 I. 'A; 197; (7) (7805) 5 C. Rob. 374, 
an ~ 24Bom, L, R833 ` | (8) (1880) 7 0. L. R, 364, 
thy dive, . (8) [1908]2 0h. 139, ` ae (9) (2885) I, L, R. 9 Mad. 175. 


, (4) (891) 19 Rittai a74, © . (10) (1909) Í, L. R, 33 Mad. 1. 
2 | (5) [1000] A, C. 48. ‘ 4. | 


VOL, XVIIL] THE BOMBAY LAW REPORTER, 


Sir Erle Richards K. C. and Kenworthy Brown, for the, 


appellant, submitted that there was no right of appeal to ‘the 
High Court against the decisions of the District Court, which 
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were . final under s. ro, clause, 2 of the Madras Forest Act, SECRETARY 


1882. The Act did not provide for a second appeal (vide s. 16). °F 


STATE 


The decision of the District Court was not a ‘decree’ within s. 2 ¢.. RAJAH 
‘of the Code of Civil Procedure, 1882; consequently there was CuRLIKANI 
no appeal given by s, 584 of the Code: Rangoon Botatoung Bana l Rao 


Co. v. The Collector, Rangoon), Meenakshi Naidoo v. Subra- 
maniya Sastri); Ravi Veeraraghavulu v. Bomma Devara 
Venkata Narasimhals). The case of Kamaraju v. Secretary 
of. State for Indial4) was wrongly decided and the sub- 
sequent decisions of the Madras High Court were based on 
that Full Bench decision, 

Next, the High Court had wrongly decided that the onus 
was onthe Crown to prove that the possession of the re- 
spondents commenced or became adverse within sixty years of 
the institution of the suit. It was not disputed that the title 
to the lands was originally in the Crown, and having regard 
tothe origin and nature of the lands that could not be disputed. 
The onus was, therefore, upon the respondents to prove that 
they had a title against the Crown. Under the Madras, 
Forest Act, the respondents were the claimants and they 
had to establish their title to the lands. They could 
‘only do so by proving sixty years adverse posses 
sion against the Crown. And even if the Crown were 
suing, for possession of the lands, as plaintiff, the onus 
was still upon the respondents. The Crown was never in 
possession of the lands and consequently Art. 142 of the 
‘Limitation Act 1877, did not apply. Article 144 applied, and 
that Article read with Art. 149 made it clear that it was for the 
‘respondents to prove that their possession became adverse 
more than: sixty years before the date of notification. The 
distinction between cases in which the plaintiff alleges 
dispossession and cases under Art, 144 appears from the 
following cases: Maharajah Koowur Baboo Nitrasur Singh 
v. Baboo Nund Loll Singh); Rao Karan Singh v. Rajah 
«Bakar Ali Khan(®’, The former was a case of dispossession, 
-and the latter a case within Art. 145 of the Limitation Act of 
eR a a SLMS ee lange 


(2) (1912) L, R. 39 I. A. 197; 16 Bom, L, R. 858. 

14 Bom, L. R. 833, (4) (1888) I. L, R, 11 Mad, 309, 
(2) (1887) L. R. 14 I. A, 160, (5) (2866) 8 M, I, A. 199, 220, 5 
(3) (1914) L, BR. 41 I, A, 258; (6) (1882) L, R. 9 I. A. 99, 102, 


R d27 : 
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P. © 1871. The appellant’s view is supported by Radha Gobind 
i9ig oy Saheb v. Inglis). That decision has been followed 
—~ inthe following cases: Faki Abdulla v. Babaji Gungazi®) 
SzorerarY Hanmanta .Kolaji v. Mahadev Kondaji(®?); Tarubai v. 
or STATE Venkatrao (4) and Alima v. Kutti) 

Spr ae an In Secretary of State v. Vira Rayan(6) the title of the 
Curpixant Crown was not proved and the dictum was obiter. In‘ 
Rana Rao Secretary of State for India v. Bavotti Haji) the defendant 
“had proved sixty years possession, Furthermore, the Courts in 
this case held that the respondents had no possession of the 
lands before 1882, Each claimant was bound to prove his 
exclusive possession for statutory period. One trespasser 
cannot take advantage of the possession of another trespasser. 
° The High Court had erroneously held thatit was for the 
Crown to prove that it had a subsisting title. The title being 
originally in the Crown, that title subsisted unless and until 

the Crown lost it by full sixty years adverse possession. 


Sir R. Finlay K, C. and Dube, for the respondents.—As to 
the preliminary objection, the Full Bench decision in Kamaraju 
v. Secretary of State for India has been acted upon in several 

e cases since 1888, Even the Crown had filed second appeals, 
*The right of appeal was given by the Code of Civil Procedure 
from all decrees of the District Court and was not affected by 
the Madras Forest Act. The decisions here were in terms and 
in substance decrees within the meaning of s. 2 of the Code of 
Civil Procedure. (Their Lordships intimated that they did 
not wish to hear further argument upon the prelirfinary 
point.) By proceeding under the Madras Forest Act the 
Crown cannot place itselfin a better position than in a suit 
for possession by the Crown. In every suit for possession, the 
plaintiff must prove thathe hasa title which is not barred 
by statute. In an action in ejectment the plaintiff must prove 
both title and possessory title (Darby & Bosanquet on 
Limitations, znad Edn., pp 299 and 544), that general principle 
was applicable to England as well as to India: Maharajah 
Koowur Baboo Nitrasur Singh v. Baboo Nund Loll Singh (8), 
That decision applies to suits whether they are within Art, 142 
or Art. 144. Radha Gobind Roy Saheb v. Inglis was explained 

(1) (1880) 70. L Ry, 364, P.o. (5) (1890) I, L. R. 14:Mad. 96. 

á t (2) (1890) f, L. R. 14 Bom, 458, (6) (1885) I. L. R.9 Mad. 175, 179, 


’3) (18933 I. L. R. 28 Bom, $13, (7) (1892) I, L. R, 15 Mad. 325. 
e ‘#) 992) I. L. B. 27 Bom. 43, 65, (8) 1352) 8 M. E A. 199, 219. 
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in Mano Mohun Ghose v, Mothura Mohun Roy). The onus, 


was upon the Crown to show either possession within sixty 
years or that the possession of the respondents became adverse 
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within that period. Under s. 4 of the Madras Forest Act SECRETARY 
only land at the disposal of Government could be constituted °” — 
into a reserved forest. All Courts had concurred in finding g,, S re 


‘that the respondents have been in possession for at least twenty Oseumanr 


years. There was reliable documentary evidence which carricd Rawa Rao 


respondents’ possession further back nearly forty years. It 
was admitted that the Crown was never in possession, the 
Crown must therefore establish that it had a possessory 
title not barred by limitation at the commencement 
of the proceedings. Reference was made to the fol- 
lowing: Secretary of Siate v. Vir Rayan; Mohima 
Chundar Mozoomdar v. Mohesh Chundar Neogi(3),; Ras 
Karan Singh v. Raja Bakar Ali Khan); Krishna Aiyar y. 
The Secretary of State for India 5), Pandurang Govind v, 
Balkrishna Hari ®); Secretary of Siate for India v. Kota 
Bapanamma Garu (7); Anangamanjari Chowdhrani v., 
Tripura Soondari Chowdhrani®); Inayat Husen v. Alt 
Husen and Attorney-General for British Columbia v, 
Aitorney-General for Canada), 


Sir Erle Richards K.C.,in reply.—In an action for eject- 
ment in England, the plaintiff had to allege and prove a 
dispossession. The principle with regard to limitation under 
the Engfish Statute does not apply to India which had a 
Limitation Act of her own, The knowledge of ouster by 
adverse possession can only be in the defendant. If the onus 
were put on the plaintiffit would impose an impossible burden 
on him. The nature of the jungle lands was such that the 
Crown was notina position to say when the possession of 
squatters commenced. The Forest Act puts the onus on the 
claimants who desire to prove their ownership. They can 
only do so by proving sixty years adverse possession. Refer- 
ence was made to Rajah Kishen Dutt Ram Panday v. Naren- 
dar Bahadoor Singh (12). 


The Judgment of their Lordships was delivered by 
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Lord SHAW,—These are consolidated appeals from two 
decrees of date the 30th September, 1909, pronounced by the 
High Court of Judicature at- Madras. The appeals relate to 
certain parcels of land claimed by two zemindars. These 
zemindars’ claims were, on the rgth October, 1903, in certain 
proceedings under the Madras Forest Act (V of 1882), dismissed 
by the forest settlement officer of Godaveri, His judgments ° 
were affirmed by two decisions of the District Court o 
Godaveri, dated the 27th July, 1904. These decisions of the 
District Court were, however, reversed and varied by the High 
Court by the decrees now under appeal tothe Board. The 
appellant is His Majesty’s Secretary of State for India. 

The question for determination is whether the appellant is 
entitled to constitute or incorporate the lands into a reserved 
forest under the Forest Act. The respondents are objectors and 
claimants under the Statute. i 

The physical tacts are not in dispute ; they have been found 
by the Courts below. They are quite simple. The lands are 
islands which have been formed in the bed ofthe sea near 
the mouth or delta of the river Godaveri. The Godaveri is a 
tidal and navigable river. The islands are within a short dis- 


, tance, much under three miles, of the mainland. The lands are 


now mostly jungle lands. 


The Crown desires to constitute them into a reserved forest. 
The respondents object, and claim the lands. Their assertion 
is that these lands have been possessed by them ‘and their 
predecessors-in-title from time immemorial, and that the lands 
are theirs. This assertion of property the Crown denies, 

By the Statute already named, itis provided (s. 3) that the 
Governor in Council may constitute any land at the disposal of 
the Government a reserved forest; that he shall publish a 
notification (s. 4) containing this declaration, specifying, “as 
nearly as possible the situation and limits of such land,” and 
appointing a forest settlement officer “to enquire into. and 
determine the existerice, nature, and extent of-any. rights 
claimed by or alleged to exist in favour of any-person in or. 
over” such land. Provision is made (s. 6) for requiring, with- 
in a period of three months from the proclamation, every person 
claiming right “ either to present to such Officer within such 
period a written notice specifying or to appear before him with- 
in such period and state the nature of such right, and in either 
case to produce all documents in support thereof.” Thereafter 
the forest settlement officer is to enquire and to record evidence 
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(s. 8). And (s. 10) the forest -settlement officer “ shall 
pass an order specifying the particulars of such claim and 
admitting or rejecting the same wholly orin part.” If the 
claim be admitted, there are stipulated proceedings for the 
surrender, exclusion or acquisition of the right. But (s. ro (ii) ) 
“if such cldim be rejected wholly or in part, the claimant may, 
Within thirty days of the date of the order, perfer an appeal to 
the District Court in respect of such rejection only.” 

‘What happened in the present case was that the claim was 
rejected. An appeal by the respondents was thereupon made 
to: the District Court, and a decision was pronounced. It was 
contended on behalf of the appellant that all further proceedings 
in Courts in India or by way of appeal were incompetent, 
these being excluded by the terms of the Statute just quoted, 
In their Lordships’ opinion this objection is not well-founded. 
Their view is that when proceedings of this character reach 
the District Court, that Court is appealed to as one of the 
ordinary Courts of the country, with regard to whose procedure, 
orders, and decrees the ordinary rules of the Civil Procedure 
Code apply. Thisis in full accord with the decision of the 
Full Bench, Kamaraju v. The Secretary of State for India ©, 
a decision which was givenin 1888 and has been acted on in 
Madras ever since. 

It was urged that the case of Rangoon Botatoung Com- 
pany v. Lhe Collector, Rangoon (23) enounced a principle, 
which forneed a precedent for excluding all appeals from the 
decision, of the District Court in such cases as the present. 
Their Lordships do not think that that is so. Inthe Rangoon 
case a certain award had been made by the Collector under the 

' Land Acquisition Act. This award was affirmed by the Court, 
which under the Act meant “a principal Civil Court of 
Original Jurisdiction.” Two Judges sat as “the Court” and also 
as the High Court to which the appeal is given from the 
award of “the Court,” The proceedings were, however, from 
beginning to end ostensibly and actually arbitration proceeds 
ings. In view, of the nature of the question to be tried, and 
the provisions of the particular Statute, it was held that there 
was no right “to carry an award made in an arbitration as to 


. the value of land” further than to the Courts specifically set 


up by the Statute for the determination of that value. 


The merits of the present dispute are essentially different in 





(1)( 1888) L. L. R. 11 Mad. 309, F, B, 14 Bom, L, R, 833. 


(2) (1912) L. R. 39 I, A, 297 ; i 
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character, The claim was the assertion of a legalright to 
possession of and property in land; and if the ordinary Courts - 
of the country are seized of a dispute of that character, it would 


SxoreTary require, in the opinion of the Board, a specific limitation to 
or STATE exclude the ordinary incidents of litigation, The objection . 


Sri RAJAH 
CHELIKANI 


taken is accordingly repelled, ' 
Upon the undisputed facts as to the formation of these 


Rawa Rao islands in the sea and in the situation described the case would 
Lord § | Shaw. appear to be the ordinary one described by Hale, “ De Jure 


Maris.” He describes how “the king hath a title to maritima ° 
incrementa or increase of land by the sea; and this is of three 
kinds, viz :-— 

1. Increase per projectionem vel alluvionem, 


2. Increase per relictionem vel desertionem. 
3. Per insula productionem, * 


The lands in dispute fall under the third category, which is 
thus dealt with by Hale :— ' 


“3, The third sort of maritime increase are islands arising de novo 
in the King’s seas, or the King’s arms thereof. These upon the same 
account and reason prima facie and of common right belong to the King ; 
for they are part of that soilof the sea, that belonged before in point of 
propriety tothe King; for when islands de ncvo arise, it is either by the 
recess of sinking of the water, or else by the exaggeration of sand and 
slubb, which in process of time grow firm land environed with water,” 


The date of formation of these islands is not certain. Plans 
have been produced showing that from the forties to the 


. sixties of last century they or the larger part of them appeared 


above the surface ofthe water. At what date soeVer they 
appeared, they were in the high seas at a point theréof not 
far from the shore of the mainland, and in these circumstances, 
in the opinion of the Board, they were Crown property. 

The case is not complicated by any point as to geographical 
situation; the question of whether a limit from the shore 
seawards should be beyond three miles, should be the extreme 
range of cannon fire, orshould be even more if the locus 
be claimed to be ¿inira fauces terre—no such questions 
arise here. The point is geographically within even three 
miles of British territory; at that point islands have risen 
from the sea, Are those islands no man’s land? The answer 
is, they are not; they belong in property to the British Crown, 

The doubt raised upon this proposition was substantially 
rested on certain dicta pronounced inthe case of Reg, v, Keyn(?) 


(1) (2876) L, R. 2 Ex. D. 63. 


+ 
+ 


VOL. XVI.) THE BOMBAY LAW REPORTER. , = 1015 
The Crown, admitted to be owners of the foreshore, is, so the P. C. 
suggestion is, bounded in its dominion of the bed of the 1916 
sea by the range of the rise or fall of the tide. Crown pro- P Sve 
perty does not, it is said, extend further seaward. lt should salaries 
not be forgotten that the Franconia case had reference on its 
merits solely to the point as to the limits of Admiralty spe; RAJAH 
jurisdiction ; nothing else fell to be there decided, It was a 
marked by an extreme conflict of judicial opinion, and. tho eis 
judgment of the majority of the Court was rested on the Lord Shaw, 
ground of there having been no jurisdiction in former times In 

the Admiral to try offences by foreigners on board foreign 

ships whether within or without the limit of three miles from 

the shore. 


When, however, the actual question as to the dominion of ° 

the bed of the sea within alimited distance from our shores has 
been actually in issue, the doubt just mentioned has not been 
supported nor has the suggestion appeared to be helpful or 
sound. Their Lordships do not refer to the settlement of the 
rights of the Crown as against the Duchy of Cornwall in the 
Cornwall case—but to much more recent examples of contested 
rights in or over land ex adverso of the foreshore. 


In the case of Lord Fitzhardinge v, Purcell Lord Parker, 
then Parker J., expressed himself thus :— 


*... Clearly the bed of the sea, at any rate forsome distance below 
low-water mark, and the beds of tidal navigable rivers, are prima facie 
vested in the Crown, and there seems no good reason why the ownership 
thereof by the Crown should not also, subject to the rights of the public, 
be a benedicial ownership. The bed of the sea, so far asit is vested in 
the Crown, and a fortiori the beds of tidal navigable rivers, can be granted 
by the Crown tothe subject. There are many several fisheries which 
extend below low-water mark or exist in the beds of navigable rivers, 
The whole doctrine of incrementa maris seems to depend on the beneficial 
ownership of the Crown in the bed of the sea, which in the older 
authorities is sometimes referred to as the King’s royal waste, It is true 
that nogrant by the Crown of part of the bed of the sea or the bed of 
a tidal navigable river can or ever could operate to extinguish or curtail 
the public right of navigation and rights ancillary thereto, except 
possibly in connegtion with such rights as anchorage when there is some 
consideration moving from the grantee to the public. It is also true that 
no such grant can, since Magna Charta, operate.to the detriment of the 
public right of fishing. But, subject to this, there seems ‘no good reason 
to suppose that the Crown’s ownership of the bed of the sea and 3 
the beds of tidal navigable rivers is not a beneficial ownership capable 
of being granted to a subject in the same way that the Crown’s ownership 
ofthe foreshore is a beneficial ownership capable of being so granted.” : 


~ (1) [190872 Cb, D . 139, 166, 
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It is true that the case cited dealt merely with the right 
of fowling ; but it was necessary in the determination as to that 
right to settle the true nature of the right in the land itself. 

In Scotland the law is firmly settled, and in a similar sense, 
The question raised in Lord Advocate v. Clyde Navigation 
Trustees), was whether the latter body could dispose of 
dredgings taken from the river by depositing them in the bed 
of Loch Long, a sea-water loch. The Crown resisted the 
claim, maintaining its ownership in the bed of the loch and in, 
the bed of the sea for a distance of three miles from the coast. 
In the Outer House the entire question was fully dealt with 
by that very learned Judge, Lord Kyllachy, who expressed him- 
self thus: “... With respect to the nature of the Crown’s 
right in shat is now acknowledged tobe part of the territory of 
the kingdom, viz., the strip or area of sea within cannon-shot or 
three miles of the dhore: Is the Crown’s right in that strip of sea 
proprietary, like the Crown right in the foreshore and in the 
land? or is it only a protectorate for certain purposes, and 
particularly navigation and fishing? I am of opinion that the 
former is the correct view, and that there is no distinction in 
legal character between the Crown’s right in the foreshore, in 


tidal and navigable rivers, and in the bed of the sea within 


3 miles of the shore. In each case it is of course a right largely 


-qualified by public uses. In each case itis, therefore, to-a large 
-extent extra commercium ; but none the less is it in my opinion 


a proprietary right—a right which may be tke subject of 


“trespass, and which may be vindicated like other r rights of 


property.” In the Inner House this view of the law was not 
dissented from, and Lord Young expressly agreed with it. 

Last of all may be mentioned the case of Lord Ad. 
vocate v. Wemyss(?). The action had reference to the 
ownership of minerals inthe bed of the sea and below low- 
water mark. This, of course, was entirely a question—not as 
to rights upon or over that portion of the bed of the sea, but 
as to the actual ownership ofthe corpus or thing itself— of 
which corpus the minerals formed a part. Upon this question 
the statement of Lord Watson was expressed as follows: “] 
see no reason to doubt that by the law ot Scotland the solum 
underneath the waters of the ocean; whether within the 
narrow seas or from the coast outward to the 3 mile limit, and 
also the minerals beneath it, are vested in the Crown,” 


pama were 


(1) (1892) 19 Rittie 174, (2) [2900] A. ©, 48, 
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In the opinion of the Board, this is also the law of India. 
The Crown is the owner, and the owner in property, of islands 
arising in the sea within the territorial limits of the Indian 
Empire. 

It should be added, with reference to the suggestion that 
the territory of the Crown ceases at low-water mark, and that 
the right over what extends seawards beyond that is merely of 
the nature of jurisdiction or the like, that there are manifest 
difficulties in seeing what are the grounds for this in principle. 
There is nothing to recommend a local jurisdiction over a 
space of water lying above a res nullius. As to practical 
results: the confusion that might be produced by leaving 
islands, emergent within the three-mile limit, to be seized by 
the first comer is clear beyond controversy. He might be a 
foreign citizen: he would of course hoist the flag of his own 
nation, and that nation might proceed to fortify the emergent 
lands; in short, itis not difficult to figure the anomalies and 
difficulties which the abandonment of the plain ground taken 
by Lord Watson would involve to this and to other nations. 

The law in the sense now affirmed has not been denied 
effect in the Courts of this country, even when its enforcement 
has operated to the advantage or supposed advantage of 
foreign States. Lord Stowell dealt with sucha position of 
affairs in “ The Anna“).”” The case had reference to the 
capture ofa vessel while on a voyage from the Spanish Main 
to New Orleans. The place of capture was two miles off certain 
islands, Those islands, at the mouth of the Mississippi, were, 
much as in the present case, formed by the silting up of sand 
and slob, but yet surrounded by navigable channels and in 
the open sea. The case sought to be made was that such 
islands were no part of American territory, and formed no 
datum for measuring the seaward mileage therefrom. This 
argument was rejected. Lord Stowell observed :— 

* Consider what tha consequence would beif lands of this description 
were not considered as appendent to the main Jand, and as comprised within 
the bounds of territory. Ifthey do not belong to the United States of 
America, any other Power might oceupy them ; they might be embanked 
and fortified. What a thorn would this bein the sido of America! It is 
physically possible at least that they might be so occupied by European 
nations, and then the command of the river would be no longer in America, 
but in such settlements. The possibility of such a consequence is enough 
_to oxpose the fallacy of any arguments that are addressed to show that 
these islands are not to be considered as part cf the territory of Americas 

(1) (1805) 5 C. Rob, 373, at p. 385 C. l 


R 128 . 


* 


1017 
P. C. 
* 1916 


ery ner 

SECRETARY 

OF STATE 
V. 

SRI RAJAH 

CHELIKANI 

Rama RAD 


—— 


Lord Shaw 


en 


1018 © i THE BOMBAY LAW REPORTER = (VOL. XVII, 


P, ©. Whether they are composed of earth or solid rock will not vary the right 
1916 ` of dominion, for the right of dominion does not depend upon the texture 
ak of the soil.” 

Szorstany Their Lordships do not doubt that the general law, as already 

or STaTz stated, is supported by the preponderating considerations ol 

Ser Rayan Practical convenience, and that, upon the particular case in 

@yEnixanr hand, the ownership of the islands formed in the sea in the 

Rama Rao estuary of mouth of the Godaveri River isin the British 

Lord Skaw. Crown, 

— In these circumstances the question before the Board would ° 
appear to be extremely simple. Under the Indian Limitation 
Act no adverse possession can be effectively pleaded against the 
Crown for a period of less than sixty years. The question 
simply is: Do the claimants establish such adverse possession ? 

. If they do not, the basis of their claim fails. This was the 
way in which the matter was looked at, first by the forest 
settlement officer, and then by the District Court, In their 
Lordships’ opinion the attitude of both these tribunals was 
correct in law. 

Before the reversal of their decisions by the High Court is 
remarked upon, the following facts may be noted :— 

. It appeared that certain squatting had taken place, and that 
e two zemindars, whose successors are respondents in this appeal, 
were rivals in seeking to set up some kind of right in the 
islands. They did not arrive at any settlement of their 
disputes until in or about the year 1882. The forest settle- 
ment officer in the course of a careful examination into the 
circumstances and rights, held that there was no evidence of 
adverse and exclusive possession and enjoyment prior to 1883, 
and that accordingly such possession and enjoyment so proved 
had not lasted long enough to establish a right against the 
Government. 

In the District Court the same result was reached and the 
same finding on fact was made. The matter is accordingly 
concluded so far as possession goes ; the Board accepts, as it 
must accept, the finding. Confirmation of the District Court’s 
judgment would have followed that finding ds a matter of 
course but for the view taken by the High Court on a point of 
law. It is thus expressed :— , i i 


“Fhe District Judge then holds that as the title was originally in the 
Crown the claimants must prove adverse possession for sixty years. Here 
the District Judge is clearly wrong, Though the title was originally in 
the Crown, still, as the possession of the claimants for twenty years prior 


e wie P 
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R i 
to the notification is found, it rests upon the Crown to prove thatithasa PB, C. 
subsisting title by showing that the possession of the claimants commenced » 
or became adverse within the period of limitation, é e, within sixty years 1916 
before the notification: Secretary of State v. Vira Rayan (1); Secretary of =— 
State for India v. Bavotti Haji (2); The Secretary of State for India v. Kota SECRETARY 
Bapanamma Garu(3). As the several islands were formed gradually and OF STATE 
probably appeared and became capable of occupation at different times, it Set cuk 
may be that there is proof that some, if not all, of them came into existence Oanl eiar 
‘as land capable of occupation within sixty years prior to the notification, RAMA R A0 
In the case of such land the title of the Crown must be subsisting title. In eee 
the case of lands which came into existence as land capable of occupation Lord Shaw. 
more than sixty years prior to the notification, the Crown must show by os 
evidence that it had a subsisting title at some time within that period, 

s We must, therefore, ask the District Judge to returna finding as to 
whether the Crown has subsisting title to the whole or any portions of the 
claim land lying between Hope Island on the north and Neelarva on the 
south,” e 


Their Lordships are of opinion that the view thus taken of 
the law is erroneous. Nothing is better settled than that 
the onus of establishing property by reason of possession for 
a certain requisite period lies upon the person asserting such 
possession, It is too late in the day to suggest the contrary 
of this proposition. Ifit were not correct it would be open to 
the possessor for a year or a day to say, “Iam here; be your 
title to the ‘property ever so good, you cannot turn me out + 
until you have demonstrated that the possession of myself and 
my predecessors was not long enough to fulfilall the legal 
conditions.” Such a singular doctrine can be well illustrated by 
the case of India, in which the right of the Crown to vast 
tracts of territory including not only islands arising from the 
sea, but great spaces of jungle lands, necessarily not under the 
close supervision of Government officers, would disappear 
because there would be no evidence available to establish the 
state of possession for sixty years past. It would be contrary 
to all legal principles thus to permit the squatter to put the 
owner of the fundamental right to a negative proof upon the : 
point of possession. 

The application of this elementary doctrine is singularly 
clear, for there.is a double finding of fact, a finding not disput- 
ed even in the High Court, that no adverse or exclusive poss. 
ession was proved before the year 1882. The caseof the 
respondents must accordingly fail. 


This conclusion is in no way varied by reason of the shape . 


e 





(2} (1885) L L. R. 9 Mad, 175. (3) (2895) I, L, R, 19 Mad, 165. 
(2) (1892) I, L. R, 15 Mad, 315, ‘ 
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P. @. of the present proceedings. In November and December 1901. 
191¢° im pursuance of the Act, the Governor of Madrasin Council 
—~ published a notification proposing to constitute the lands into a 

SuORETARY reserved forest. The respondents put in their claims before the 

of STATE forest settlement officer on the 14th and 23rd February, 1902. 
Ser A ayag {t apparently did not occur to them at that stage to view the 
Cautrcanr law otherwise than has been stated above, because in the ong 
Rama Rao petition the claim was that— 


en 


Lord Shaw, for over seventy years your petitioners’ ostate has been in the exclusive 
movan and absolute enjoyment of the land and forest now said to be reserved as e 
Government forest, 
and in the other petition the claim was— 
that the long and peaceful enjoyment of the same by the petitioners and 
their predecessors in-title the petitioners have acquired a title by prescrip« 
6 tion to the said lands and forests, and the rights, if any, of others to the 
same are excluded by lapse of time. 

In their Lordships’ opinion objectors to afforestation thus 
preferring. claims are in law in the same position as persons 
bringing a suit in an ordinary Court of justice for a declaration 
of right. To such a situation in the one case, as in the other, 
their Lordships think that Art.144 of the Limitation Act, XV. 
of 1877 (Schedule II) applies, the period of twelve years there- 

. under being, however, extended to a period of sixty years by 
Art. 149. In an ordinary suit for a declaration it cannot be 
doubted that the onus of establishing possession for the 
requisite period would rest upon the plaintiff. In their 
Lordships’ opinion the situation of a claimant under afforesta- 
tion proceedings is the same upon this point, Reference may 
be made to Radha Gobind Roy Sahed v, Inglis @), decided 
by this board. Reference was made to various cases decided 
in lower Courts and stress was especially laid upon the 
decision in the Malabar: case, Secretary of State v. Vira 
Rayan\2), The facts therein were essentially different from 
the present. After a historical survey of the peculiar position 
of the lands there in question the learned Judges found, 
“That the land appertains to the district of Malabar, and 
we agree with the Judge that there is no presumption 
in that district and in the tracts administered asa part by it, 
that forest lands are the property of the Crown,” The ratio 
of the decision was found in this historical circumstance 
peculiar to Malabar. None of the cases cited have affected 
the authority of the case of Radha Gobind Roy. 


+” (2) (7880-7 C, L. R. 364. (2) (1885) L, L. R, 9 Maå, 175, 
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Finally, their Lordships have some difficulty in understanding P. C. 
the view of the High Court to the following effect:— °- 1946 

“ Though the title was originally in the Crown, still as the possession of —~ 
the claimants for twenty years prior to the notification is found, it rests SECRETARY 
upon the Crown to prove that it has a subsisting title by showing thatthe OF STATE 


possession of the claimants commenced or became adverse within the _, U- 
period of limitation, that is, within sixty years before the notification,” Ser RAJAH 
CHELIKANI 


In so far this negatives the duty resting upon the Raya Rao 

claimants to establish affirmatively their and their prede- , ~~ 
‘ ae ‘ i E ee . tord Shaw. 

cessors’ possession for sixty years, their Lordships’ opinion is,  — 
as stated, that this is erroneous. But (2) with reference to the 
“subsisting title,” it appears to their Lordships that nothing 
further is needed than the acknowledgment of the undisputed 
fact that these islands formed in the sea belonged to the Crown, 
That fact is fundamental; until adverse possession against the ° 
Crown is complete, that is to say, is for the period of sixty 
years, that fundamental fact remains, and that fact forms 
“ subsisting title”. And (3)it is no part of the obligation of 
the Crown to fortify their own fundamental right by any 
enquiry into possession or the acceptance of any onus on that 
subject, 

Their Lordships will humbly advise His Majesty that these 
appeals shouldbe allowed, and that the judgments of the. ° 
District Court of date the 27th July, 1904, should be restored. 
The respondents will pay the costs of this appeal and in the 
Courts below. 

. . Appeals allowed. 


Solfcitor for the appellant : Solicitor, India Office. 
Solicitors for the respondent: Douglas Grant. 
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* [On appeal from the High Court of Judicature at Caleutia,) 
Present: 


LORD SHAW, LORD PARMOOR AND MR. AMEER ALI 


= 1916 
koat, aai 
July 14, 


NOBIN CHANDRA BARUA 
v. 


CHANDRA MADHAB BARUA* ` . 


Account, suit for—Prineipal and agent—Proprietor appointed by a cos 


proprietor as common manager for payment of debis on the estate, 
whether an agent of the latter and, on his death, of his sons—Limitation— 
Indian Limitation Act, (XV of 1877), Sec, 8, Art, 89—-Demand--Discharge 


. and minority of some of the claimants to an account, 


In 1894, one N.M. apart proprietor of an estate, entered into an 
agreement with his co-proprietor, the respondent, under. which -the 
latter was appointed agent for the purpose of collecting rents and 
profits from the estate, in order gradually to pay off a heavy debt, 
rendering accounts of his management to N. M., who died in July 1899, 
leaving three sons, twoof whom were mincrs. For about two years 


© after the death of N. M., the respondent continued to manage the 


estate as before, The agency was terminated by a notice dated the 
16th January, 1902. In September 1904,the three sons sued the 
respondent claiming an account for the whole period of the agency, 
The Subordinate Judge ordered an account from Shaban 1303 B, S. to 
Magh 1308, B.S. (July-August 1896 to 16th January 1902), but the 
High Court, on respondent’s appeal, limited the account io five months, 
Bhadra to Magh 1308 B, S. :-- 


Held, that, in the absence of any cross-appeal to theHigh Court, 
or of any memorandum such as is required to be filed under 
gs, 561 of the Code of Civil Procedure, 1882, it was not competent 
for the plaintiffsto get in this appeal any further remedy than 
the restoration of the order of the Subordinate Judge, and that, 
having regard to the fact that it was not contended that after the 
death of N. M. the position of the respondent was altered or that he 
became a trustee in place ofan agent, Art. 89 of Sch. 2 of the Indian 
Limitation Act, 1877, applied and the order of the Subordinate Judge 
should be restored. 

Held, also, that inasmuch as the two plaintiffs who were minors did 
not come of age until after suit and the appellant who was of age was 
not capable of giving a discharge which would bind the two minors, s, 8 
of the Indian Limitation Act, 1877, did not apply. 


The High Court acting on paragraph 3 of the plaint held, that from 
its language the Court must suppose that demands Were going on ag 
long as the business was in existence, although the dates of the 
demands were not given or proved. Held, that there was nothing in 
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*Reported by J, M. Parikh, Barrister-at-Law, London, 
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the pleading which would justify the inferénce which the High 
Court had drawn, and io the absence of evidence no such inference 
could probably be drawn adversely to the claim of the plaintiffs. 


Chandra Madhab Barua v. Nobin Chandra Barua(1), partly confirmed 
and partly reversed. 


Tuge main question in this appeal was whether appellant’s 
claim against respondent for rendition of accounts was barred 
by limitation. The facts are sufficiently stated in their Lord- 
ships’ judgment. Nanda Kumar Barua, father of the appellant, 
had entered into an agreement with the respondent whereby 
the latter was to collect the rents and profits of a certain forest 
Mahal and to discharge debts due from the appellant’s father 
out of the collections. 


Paragraph 3 of the plaint was as follows: 


“That from the aforesaid 1293 B.S. to the end of 1208 B, S, the defend- 


ant kept the said forest (timber) mahals under his entire management and 
superintendence and made collections on behalf of the said Nanda Kumar 
Barua, father of the plaintiffs, while he was alive, and, on his death, on 
behalf of the plaintiffs and made the collections of the profits of the said 
Sayerat Mahal in the sixteen anna share till the end of the year 1308, yet, 
without rendering any account of the said moneys realised, to the 
plaintifi’s father while he was alive, or, on his death, to the plaintiffs 
inspite of repeated demands, served a notice dated the srd of Magh 1308 
B. B. containing some false allegations, upon the defendants (sic) but he 
never rendered any accounts nor paid the just dues as per account to the 
plaintiffs and their predecessor.” 


Plaintiffs claimed accounts for sixteen years (1293 B. S. to 
1308 B, S. ) The respondent pleaded that he had rendered 
accounts up to the death of plaintiffs’ father: also limitation. The 
Subordinate Judge found (r) that the respondent had managed 
the forest land from 1887to January 1902,(2) that he had 


_ rendered no accounts,(3)that Nanda Kumar Barua had demand- 


ed accountsin April 1891 but that the respondent refused to 
furnish them, (4) that the respondent was plaintiffs’ agent and 
that Art, 89 of the Indian Limitation Act, 1877 applied, and (5) 
that the respondent was liable to render and account from July 
1896 to January 1902, He accordingly decreed the claim to 
that extent, 

° The defendant appealed to the High Court, which delivered 
judgment (Chandra Madhab Barua v. Nobin Chandra 
Barua (1) ) disallowing the claim for all but a few months. 
The plaintiffs appealed to the Privy Council. 


(2) (1912) L L, R. 40 Cal, 108, 
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P. ©... Sir William Garth, for the appellants, submitted that upon 
1916 “the evidence it was established that throughout the respondent’s 
“~° management accounts were never demanded and refused within . 

Nozin the meaning of Art. 89 of the Indian Limitation Act. The 

CuanpkA demand must be specified and absolute, and so also must be the 

Cuaspe, refusal to furnish accounts. The respondent’s case was, not that 

Maprap he had ever refused to render accounts, but that he had in fact. . 
—— furnished accounts up to the death of appellant’s father. That 

case had been found by the Courts below to be false. The 
respondent gave no evidence of refusal and demand. The High 
Court had based their judgment upon statements in the plaint, 
but these statements did not warrant the inference drawn from 
them, There was no demand and refusal proved, either in Nanda 

° _ Kumar's lifetime or after his death. Pleadings in Indian cases 

are not to be strictly construed: Mussumauth Anundmoyee 

Chowdhoorayan v. Sheeb Chunder Roy™), and eae Pershad 

v. Gajadhar 2). 

In any case, plaintiffs-appellants 2 and 3 were admittedly 
minors at Nanda Kumar’s death and disabled to give a discharge 
till after the suit was instituted: s. 8 of the Indian Limitation 
Act, 1877, applies. 

Plaintiffs are entitled to an account for the whole sixteen 
years. 


De Gruyther K. C. ‘and B. Dube forthe respondents.— 
Plaintifis didnot appeal from the decree of the Subordinate 
Judge dismissing a part of their claim; the present® appeal so 
far as it goes beyond his decree is not maintianable. , 

The High Court has rightly held on the evidence that a 
demand and refusal within the meaning of Art. 89 of the 
Limitation Act isproved. The first plaintiff was practically 
the managing member of the family and could have given a 
valid discharge. Section 8, therefore, does not apply; Sveemutty 
Soorjeemoney Dossee v. Denobundoo Mullick); Kishen 
Parshad v. Har Narain Singh(+.; Sheo Shankar Ram v. Jaddo 
Kunwar), These cases were under the Mitakshara, but 
the same principle applies in the Dayabhaga School, In any 
case the major plaintiff was entitled to demand his share, and 
the suit is barred so far as his share is concerned, ° 

Their Lordships’ judgment was delivered by 





. (1) (186239 M.I.A. 287, 201, (4) (1910) L.R, s8 TA, 45, 
(2) (1884) LR, 11 I A. 186, 192, (5) (2914) L. B. 41 I, A, 236 5, 
. (3) (1857) 6 MLA, $26, 539, 16 Bom. L, R. 810. 
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Lorp PARMOOR.—-The appellants’ father, Nanda Kumar P. © 
Barua, was the owner of one moiety. and his uncles, the * -yzg 
respondent and Chandicharan Barua, were the owners ofthe’ «m 

other moiety of alakhraj estate in the district of Goalpara Noprx 


comprising a large tract of forest land. In or about the year oe 
‘1894 Nanda Kumar Barua entered into an agreement with the Gyuayp: 


„respondent under which the respondent was appointed agent Mapi 
for the purpose of collecting rents and profits from the forest ~~ 
land, in order gradually to pay offa heavy debt, rendering 

° accounts of his management, from time to time, to Nanda 

Kumar Barua. Nanda Kumar Barua died in July 1899, He 

left three sons, the appellants, twoof whom were minors, 

For about two years after the death of the appellants’ father, _ 

the respondent managed the property on the same terms’ as 

before. The agency was terminated by a notice dated 
the 16th January, 1902. In September 1904 the appellants 
commenced a suit against the respondent claiming a declara- 
tion that the respondent was liable to render accounts to 
. the plaintiffs of the amount realised in respect of the 
said property for the whole period of the agency. The 

Subordinate Judge ordered an account of the income and 

expenditure in regard to the Forest (Timber) Mahal, belonging 

jointly to both parties, from the month of Sraban 1303 » 

B.S. to. the month of Magh 1308 B.S. Against this order 

the respondent appealed to the High Court. The appeal 

was allowed and the order of the Subordinate Judge was 
varied so ĉs to limit the account to five months from Bhadra - 
to Magh 1308. It is against this order that the appeal is 

‘brought. 

During the course of the argument, the counsel for-the 
appellants asked that accounts should be ordered for the whole 
period of the ageacy, but in the absence of any cross-appeal 
to the High Court, or of any memorandum such as is required 
to. be filed under s. 561 of the Code of Civil Procedure 
Act, 1882, it is not competent for the appellants to get any 
further remedy than the restoration of the order of the Sub 
ordinate Judge. ‘It is unnecessary to consider the argument 
addressed to their Lordships’ as to any liability to account 
from an earliey date.. The question on appeal is limited to the 
consideration whether the order of the Subordinate Judge 
should be restored. 

It was not argued before their Lordships that, after thé 
death of Nanda Kumar Barua in Sraban 1306, the Toi 
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.P. .C. of the respondent was altered or that he became a trustee in 
191¢° Place of an agent, Consequently article $9 of the Limitation 
© ew ` Act, 1877, applies, and the only point for decision is whether 
Novix the provisions contained in this article protect the respondent 
CUANDEA against a liability to render accounts from the month of 
Cu 3 , Sraban 1303 B.S. and limit his liability to render ‘accounts 
Mapnap ftom Bhadra 1308. In their Lordships’ opinion the order of 
pa the Subordinate Judge should be restored. | 
Parmoor, In article 89*of the Limitation Act, the period of limitation 
—— is three years fromthe date when the account is demanded « 
and refused, or from the conclusion of the agency. It appears 
doubtful how far there had been any demand and refusal during 
' the lifetime of Nanda Kumar Barua, but in any case at the 
date of his death his representatives would have been entitled ` 
to demand an account for a period of three years. There 
is no evidence of any kind that a demand and refusal of accounts 
were made by or on behalf of the appellants after the death of 
' Nanda Kumar Barua. 
The learned Judges of the High Court appear to have acted 
_on a statement in the plaint of the appellants, They hold that 
from the language of the pleading-they must suppose that 
> . demands were going on as long as the business was in 
e existence, although the dates of the demands are not given or 
_ proved. Their Lordships cannot find in the plaint any 
statement which would-justify the inference which the learned 
judges have drawn, and in the absence of evidence are of 
opinion that no such inference can properly be drawn adversely 
to the claim of the appellants.. The statement of objections on 
the part of the respondent does not allege that there has been 
any demand and refusal of accounts after the death of 
Nanda Kumar Barua. The evidence of the respondent jis 
inconsistent with any such case, since he states that he had 
settled the accounts with Nanda Kumar and with the 
appellants in 1306 and 1307. This evidence is not believed by 
the Subordinate Judge, He finds that during the period of 
the management the respondent has furnished no accou 
and has not, by any:act of Nanda Kumar or oe 
exempted from the duty of furnishing accounts, s 


A subordinate question was raised ons, 8 of i ias 
| tion Act, The answer is that the two appel who 
n were minors did not come of age until a mont ¢ two 


before the case was heard by the Subordinate Ji 3, and yo 
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that the appellant who was of age, Nobin Chandra, was not 
capable of giving a discharge which would bind the two 
minors. 

Their Lordships will humbly advise His Majesty that the 
-- appeal should be allowed and that the order of the Subordinate 
Judge should be restored with costs here and below. 
oe l Appeal allowed. 

Solicitors for the appellants: T. L. Wilson & Co. 

Solicitors for the defendants: Barrow, Rogers & Nevill. 


[On appeal from the High Court of Judicature at Fort William in Bengal.) 
Preseni : 


LORD DUNEDIN, LORD MOULTON, Stk JOHN EDGE AND 
Mr. AMEER ALI, 


THE SECRETARY OF STATE FOR INDIA 
v. 


MAHARAJA RADHA KISHORE MANIKYA BAHADUR 


Oi ia a Fe e y 


MAHARAJA RADHA KISHORE MANIKYA BAHADUR 


Ds 
THE SECRETARY OF STATE FOR INDIA 


Weste Latds Act (XXIil of 1563), See. 18—The Act applies to all 
lands — Burden of proof on these who plead it— Land sold under ti—L alse 
descriplrog in notice under it-effeel of-~Suit to recover land three years 
after ths sale thereof under the Act-—Survey maps as evidence of title 
valuoof. l . . 

Waste Lands Act (XXIII of 1863} applies to all lands whether held 
by the Government or other people. 


The Waste Lands Act is [rastie inits character, and makes a great 


invasion on private rights, and consequently those pleading it must. 


bring the matter strictly within its provisions,- 


Where a plot was sold by the Government acting under the Waste 


Lands Act, as waste land, and the notice issued under the Act- 


advertised the sale of the plot in a certain pergunnah whereas it was 
not in that pergunnah : and the plaintiff, after more than three years 
after the lands had been delivered by the Government to the 
purchaser, brought the suit in the ordinary civil Court against the 
Government to recoyer possession of the plot :—- 


Held, that, inasmuch as the said notice was misleading, the whole of the 
proceedings against the plaintiff failed for want of proper basis; that 
s. 18 0f the Act was clearly applicable to the proceedings before the 


* Reported by J. M, Parikh, Barristey-at-Law, London; 
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e 
Special Court and that Court alone as constituted under the Act, and 
that the plaintiff's suit was not barred by that section, 


Their Lordships have always given great weight to the accuracy of 
the survey maps, which are, however, not conclusive. Butin the 
absence of evidence to the contrary they will be presumed to be 
conclusive, 


THE suit in which those decrees were passed was brought. 
on September 21, 1898, by the Maharajah of Tipperah to 
recover possession of five plots of land numbered consecutively 
I, 2,3, 4, and 5 against the Government and its lessees, certain 
tea companies, The plaintiff.pleaded that the plots were 
either part of a permanently settled Taluk now belonging to 
him, or that he had acquired a title thereto by adverse 
possession of sixty years against the Government. The Sub- 
ordinate Judge held that all the plots were situate within the 
ambit of the permanently settled Taluk now belonging to the 
plaintiff, who as such owner was entitled to recover possession 
thereof, and that the plaintiff had been in possession for more 
than sixty years and also within twelve years of suit of all plots 
except plot No. x, of which respondent 2 in Appeal No. 4 
of 1912 had taken possession in 1880. He, therefore, decided 
that the suit in respect of plot No, 1 was barred by limita- 
tion. He also held that respondents 3 and 4 in the appeal 
(No. 4 of r912) took their leases of plots 3 and 5 from the Gov- 
ernment in the dona fide belief in the title of the Government 
and that they should not therefore be ejcted from those plots, 
but should pay rent to the plaintiff. A decree was ‘accordingly 
made dismissing the suit as to plot No. 1,and awanding the 
plaintiff possession of plots 2 and 4 unconditionally, and plots 3 
and 5 subject to the above-mentioned condition. The 


. Subordinate Judge also overruled the contention that the suit in 


respect of plot No. 5 was barred under the Waste Lands Act, 
1863, for the following reasons: 


“T think that the Waste Lands Act (XXIII of 1853), deals with waste lands 
the property of the Government, The plaintiff claims the land in suit not as 
waste lands which belong to Government, but he asserts that the lands 
appertain to his permanently settled estates. I am of-opinion that the 
word * landin the «8.18 and 19 of the Act refers to waste land, the 
property of Government, Section 19 of the Act, no doubt, provides 
compensation to persons establishing their claims $o waste lands but I think 
that claims and objections mentioned inthe Act are claims in respect of 
Government land and objections with the same limitation, claims, for 
example, of tenants and others claiming to hold under Government or claims 
fo e1sements and other rights over the land Under these ciroumstances, Į 
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hold that Act XXILI does not apply to any lauds which -are not the 
properties of Government.” 

The Government appealed to the High Court making the 
plaintiffs and its own co-defendants, the tea companies, respond- 
ents. The High Court came to the conclusion that all the 
plots except No5 were not situate within the ambit of his 
, permanently settled Taluk, but that the plaintiff had established 
a title to all the five plots by adverse possession for a period of 
over sixty years. The findings of the Subordinate Judge as to 
limitation were affirmed. The plaintiffs had filed against the 
tea companies cross-objections under s. 561 of the Code of 
Civil Procedure, 1882, but the High Court refused to consider 
them as they were filed by one respondent against the 
other respondents who had not been served with a 
notice of the cross-objections. In the result the High 


' Court affirmed the decree of the Subordinate Judge. 


The Government, thereupon, appealed to His. Majesty in 
Council. The plaintiff also appealed making all the defendants 
respondents, But the plaintiff’s appeal, which was numbered 
4 of 1912, was settled on terms with the tea companies, 


Sir Erle Richards K.C. and A.M. Dunne, for the appellant 
in appeal 126 of rg11 andrespondentin 4 of 1912, contended 
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that the plaintiffrespondent had not established that plots 1, 2, ` 


3 and 4 formed any portion of his permanently settled estates. 
He had not proved possession, adverse or otherwise, for a period 
of sixty yqars prior to the defendants’ admitted possession of 
those plots, and had not established any right or title thereto 
by such possession or otherwise, and his'claim to those plots 
was barred by limitation. Reference was made to the Indian 
Limitation Act (XV of 1877) s. 25, and Sch. 2, Arts, 144 and 14g. 
Even if he had possession for 60 years, it was not adverse to 
the Government ; his claim to plot 3 was barred by the twelye 
years rule of limitation. Reference was made to Radhamoni 
Debi v, Collector of Khulna; Mohini Mohan Roy v, Promoda 
Nath Roy}, Wali Ahmed Chowdhry v, Tota Meah Chowdhry(*), 
and Agency Company v. Short (42. As to the value 
of survey faaps as evidence of title and possession at 
the time of the survey, Nodo Coomar Dass v. Gobind Chun- 
der Roy) was cited. It was also contended that the suit was 
barred by the Waste Lands Act (XXIII of 1863) and; Kristo 


(1) (1900) LL, R, 27 Cal. 943. (4) (2888) 23 App. Cas, 798. 
(2)/1896) LL.R, 24 Cal, 256, 257. (5) (28582) 9 C,L.R, aes, 


(3) (2903) LL R. 31 Cal, 297, 405, ° 
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Chunder. Dass v. Steel) was referred to. That Act did not 


under s. 8 of the Act excluded the jurisdiction of the ordinary - 
Courts: The suit was also barred by the notification made 
under the Indian Forests Act (VII of 1878), 


De Gruyther K. C. and J. M, Parikh, for the plaintiff- 
respondent in appeal 126 of r911 and appellant in appeal 4 of ° 
1912, contended that the plaintiff had established his title to 
the lands in suit as forming portions of his permanently settled 
estates. There were concurrent decisions of fact that plot 5 was 
situate within the ambit of those estates. Hehad also es- 
tablished a title to the whole of the lands in dispute by adverse 
possession and both Courts below had concurred in finding that 
he had been in undisturbed possession since early in the 1yth 
century. ‘This suit was not barred by limitation and the finding 
against the plaintiffin regard to plot 1 was erroneous. The 
plaintiff was entitled to a decree giving him unconditional pos- 
session of plots 2 and 4 held by the Amu and Rima Tea Estates 
and the High Court had wrongly refused him relief in the cross- 
appeal filed in the High Court. The suit was not barred by the 
provision of Act XXIII of 1863, or Act VII of 1878, or of the 
Sylhet Jhum Regulation 3 of 1891. Reference was made to Raya 


-Lelanund Sing Bahadoor v. The Bengal Government); Baden 


Powell’s Land Revenue Manual,167; Imperial Gazetteer of India, 
Vol. 23, Edn. 1908, pp. 195-199; Bengal Regulation 1 of 1869, 
preamble and sections 1 and 3; Regulation 9 of 1825,¢s. 1 and 2. 
Clause 3; Waste Lands Act (AXIII of 1863), ss. x to 8 and s. 18. 
Proclamation has tobe made from the date of which the 
jursidiction of the ordinary Courts was excluded, there has not 
been one—a proclamation cannot be presumed nor can any 
date be assumed for it. The Government have not either 
produced the proclamation or given the date of it, 

E. U. Eddis, for Tea Companies, respondents Nos. 2 and 4. 


Sir H. Erle Richards K.C., in reply.—Section 7 of the Waste 
Lands Act imposed a specific obligation on the local Govern- 
ment to issue a proclamation, and it must be presumed that 
the local Government has done it as it was their duty to do it, 
the fact of the jurisdiction being taken away. , ° 

{Lorp DUNEDIN.--You did not plead tkat point] 
There was an issue about it, issue 5 anda decision on it by the 


(1) (1885) L, L,R. 12 Cal, 279. (2)(1855)6 M, I, A 101, 124. 
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Subordinate Judge. The High Court did not think it necessary “P.O, 


to decide it, The Maps and Surveys have not been challenged’ 


before. The plaintiff, it was submitted, was bound by them and 
by the boundaries laid down in them. 
The Judgment of their Lordships was delivered by 


LORD DuNEDIN,—The.: present suit was instituted by the 


land in Southern Sylhet. The defendants are the Secretary of 
State for India and certain Tea Companies, whoin virtue of 
leases granted by the Government are at present in possession 
of the lands in dispute. 

There were several plots in controversy, but the judgment 
of the Court below has been so far acquiesced in that the only 
ones still in controversy before this Board were those known 
as plots 2, 3, and 4. 

The Maharajah of Tipperais an independent chief whose 
territory borders upon and adjoins the district of Sylhet, The 
configuration of the country is that there are several parallel 
ranges or spurs of hills going northward from the higher ground 
of independent Tippera, and forming valleys between the 
spurs, Originally the Rajahs of Tippera claimed that all the 
hill country to the end of the spurs was independent territory, « 
_ Owing to this claim, Lieutenant Fisher was sent by the 
= Government in 1821 to survey the ground and delimit the 
boundary. The outcome of his proceedings is preserved in a 
map andereport. On the map he drew a line from West to 
Kast, which excluded from Tippera and incorporated in Bengal 
the spurs in question. His survey was so far as some parts of 
' this line and the country adjoining admittedly incomplete, as 
the country was wild and covered by jungle ; and difficulties 
were created by the opposition of hill men known as Kukis, 
who acknowledged the supremacy of the Rajah of Tippera, 
This claim to an extension of independent Tippera seems to 
have been more or less persisted in by the Maharajah and his 
successors till 1861, when Mr. Reynolds, of the Survey 
Office, was sgnt to finally delineate on the ground the boundary 
line which Fisher had only drawn onthe map. Since 1861 
the line thus laid down has been acknowledged as 
authoritatively settling the boundary. 

The plots of ground in question are all situated to the north 
of this boundary line, and are therefore admittedly no part of 
the independent territory, 
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The position of the lands may be generally described as 
being in the southern portion of the land lying to the east of 
the westmost of the spurs of hills before mentioned. The land 
to the west of the said spur is known as the Pergunnah Bijura, 
while the land to the east of the same spur is known as the 
Pergunnah Taraf, in the southern portion of which lies the 
Tuppa Bishgaon. The Tuppa is sometimes also itself called a 
Pergunonah. These names existed at the time of Lord 
Cornwallis’s settlement in 1793, and are to be found so marked 
in Fisher’s map in 1821. 

The plaintiff is admittedly owner of two Taluks in Tuppa 
Bishgaon, He acquired them from persons who had bought 

them at a Government sale in 1799. It is common ground 
that these were and are settled lands. 

The plaintiff accordingly framed his claims alternatively, 
and pleaded that the plots in question were either part of the 
Settled taluks of Tuppa Bishgaon or otherwise that he had had 
60 years’ adverse possession of them. 

The defence, on behalf of the Secretary of State, alleged 
that the plots in question were parts of a certain mahal of 
Halabadi lands in the Pergunnah Bijura. 

The learned Subordinate Judge after receiving a report from 
a Commissioner to whom he remitted the task of examining 
the lands and comparing them with the various maps, and 
after considering evidence, oral and documentary, found that 


. the said lands were parts of the settled lands of Tuppa 


Bishgaon. On appeal the Secretary of State altertd his line 
sof argument. It had become apparent in the progress of the 
case that it was impossible to assert with success that the plots 
were within Pergunnah Bijura, and that consequently it was 
very difficult, if not impossible, to assert that they were part of 
the Halabadi lands which undoubtedly were situate in 
Pergunnah Bijura. He therefore pinned himself to the negative 
attitude that at any rate they were not shown to be part of 
Tuppa Bishgaon. To this negative attitude the Court ot 
Appeal agreed, but they held that none the less the plaintiff 
had shown that the plots had been in the possession of the 
Rajahs for a period of upwards of sixty years, and that that 
possession had been adverse to all other claimants. Both 
Courts held that the dispossession complained of had happened 
within the period of twelve years before suit, so that the Act of 
Limitation did not apply. In the result therefore they dis- 
missed the Appeal, 
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Their Lordships do not propose to examine in detail the 
evidence which is very voluminous; they will however set 
forth a few of the salient points which they consider have been 
established. | 

t. PergunnahiTaraf was not originally in the district of Sylhet, 
ehut in the district of Dacca. That district, unlike the district 
of Sylhet, was settled without survey. It is accordingly 
noticeable that while Pergunnah Bijura undoubtedly contains 
llam-and Halabadi lands, Pergunnah Taraf does not seem to 
contain any such. 

;. Pergunnah Pijura is undoubtedly to the west of the ridge 
of hills now called the Raghunandan Hills. 

3. Until such evidence as is afforded by the revenue survey 
of 1859, there is no trace of any territory as existing between 
Pergunnah Bijura and Pergunnah Taraf. 

4. Fisher’s report discloses two important facts, The hills 
immediately adjoining Bijura were at the time in the pos- 
session ofthe Rajah. Bishgaon had’been purchased by the 
Rajah, and his influence in Bishgaon is described as 
even*greater than his influence at Balisira, Now his 
influence at Balisira had consisted in this, that, having 
purchased certain Pergunnahs, he asserted that the hill land 
which was properly attached to the Pergunnahs, and ʻ 
respect: of which Jumkda-Jumma had been paid by th 
proprietor @f the settled Pergunnahs, was his as independent 
property. 

Be There are.concurrent findings of fact by the two Courts 
that the lands in question were de /acfo in the possession of 
the plaintiff and his predecessors since the beginning of the 
19th century. It is probable that, if asked, the Rajah would 
have sought to ascribe his possession to his independent 
territory, so long as the boundary was not conclusively settled 
, against him. But that does not alter the fact of possession ; 
and it is to be remembered that the testimony given by Fisher 
as to the practical occupation is given at the very moment that 
he decides that these lands do not form part of the independ- 
ent, Raj. This testimony is reiterated by Reynolds. In the 
circumstances, and-tdking the concurrent findings of fact as to 
possession, as the basis of their judgment, their Lordships have 
come to the conclusion that it is fair to ascribe this possession 
to the property:which-the Rajah undoubtedly had in Tuppa 
Bishgaon. 
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The only dae which, in their Lordships” opinion, 
` led the Court of Appeal to prefer to rest their judgment on 


sixty years’ possession and not upon the Pergunnah title, was — 


the fact that in the revenue survey of 1859 the various mouzahs 
which undoubtedly form part of Pergunnah Bishgaon are not 
Shown as extending as far as these lands; and that there iS 
Shown a tract of unoccupied territory, to which the name of 
the Raghunandan Hills is given, extending from the boundary 
of the mouzahs to the ridge of hills which bounds Bijura. Their 
Lordships have always given great weight to the accuracy 
of the survey maps. They are not conclusive, but in the 
absence of evidence to the contrary they will be presumed to 
be accurate, The present case, however, is somewhat peculiar: 
The Raghunandan Hills were admittedly not surveyed: and 
their Lordships do not think that there was material before 
the surveyor in 1859 to settle the extent of possession held in 
connection with Tuppa Bishgaon in 1793-1840 and onwards. 

The fact of possession as found by the two Courts in this 
particular case and for these particular plots, therefore, seems 
to their Lordships to overweigh what may be called the 
negative evidence of the map. 

This disposes of the case as against the Secretary of State on 
the general question, there being a concurrent finding of fact as 
to possession within twelve years so as to exclude the plea on 
limitation. But there remains a special plea affecting plot 3. 
This plot was undoubtedly sold by the Governmegt as waste 
land, and the sale was not in any way stopped or interfered 
with by the Rajah. In these circumstances the defendants 
rely on s, 18 of the Waste Lands Act, XXIII of 1863, 
which provides that no claim to any land or to compensation 
or damages in respect of any land sold or otherwise dealt with 
on account (of) Government as waste land shall be received 
after the expiration of three years from the date on which such 
land shall have been delivered by the Government to the 
purchaser or otherwise dealt with. The suit here is admitted- 
ly more than three years after delivery. 

In order to deal with this plea, itis necessary to consider 
the scheme of the Act. 

It provides that when waste lands are* propésed to be sold 
by the Government, there must be a period mentioned in the 
advertisement as to the sale or disposition of the lands 
not less than three months within which any competing 
claim to the land in question must be intimated, 


+ 
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If such claim is intimated the sale, pending investigation is 
suspended, The Collector then inquires into the claim, and 
either allows or rejects it. Ifit is rejected the claimant must, 
. within one week of the rejection, institute an appeal; failing 
which institution the rejection orderis final. Itis then pro- 
vided that in any district the Local Government shall con- 
stitute a special Court for the adjudication of such claims ; 
“that notice of such constitution shall be given by proclama- 
tion, and that, after such proclamation, the} jurisdic- 
tion of all Courts other than the special Court, as to claim 
to’ the land is abolished. Then after provisions as to the 
procedure of the special Court comes s, 18 already.partially 
quoted, Section 19 then provides that in any case in which 
land has been sold, if the Court is of opinion that the claim of 
the claimant has been established, the Courtishall not award 
him possession of the lands, but shall order him to receive a 
sum of money from the Treasury {in} compensation. 

The Subordinate Judge. held that allthis procedure only 
applied to lands held by the Government. The Court of 
Appeal hesitated to accept this view, and their Lordships think 
it is clearly wrong. For the very fact of providing special 
machinery to adjudicate on claims by other people to land 
which the Government are practically dealing with by means 
of sale, is destructive of the idea that the action is not applic- 
able except in cases where in other Courts the Government 
could show it had a title, 

The learfied Appeal Court have treated the matter in the 
only way it was argued hefore them, viz., as a question of 
jurisdiction ; and held that as the jurisdiction of the ordinary 
, Courts was only ousted on proclamation made of the constitu- 
tion of the special Court, and as no technical proof had been 
given that any such Court was constituted, the ordinary Courts 
were not ousted. 

Their Lordships agree that this is so, but it would scarcely 
be a satisfactory ground on which alone to decide the case, as 
the point not having been taken by the Subordinate Judge, 
their Lordships think that under sanction of costs the 
appellant might have been granted leave by the Court of 
Afipeal to lead additional evidence to the effect that the 
Court had been constituted and proclamation made. There 
is, however, another good ground which, in their Lordships’ 
view, is fatal to the appellant’s contention, This Act is 
drastic in its character, and makes a great invasion on private 
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oN 
P. © , rights, , Those pleading it must therefore bring the matter 
1916 `. strictly within its provisions. Now the whole of the provisions 
—~ ‘beginning with s. 1, as to notices to be given to the 
Sscrsrary Collector, advertisements, &c,, clearly point to the necessity of 
or Svat proper intimation being given by the Government as to the 


te) proposed sale, The notice must be clear and not misleading 
Rapra for otherwise how is the true owner if such exists to realise 


Kisnors the necessity of coming forward? Now here the notice was 
Log quite misleading, for it advertised a sale of lands in Bijura, 

Dunedin, Whereasethe lands in question were certainly notin Bijura, 
T whether they were-in Bishgaon or Taraf. 

Their Lordships think, therefore, that as against the plaint 
iff the whole.proceedings fail for want of proper basis. The 
provision as to the three years in s. 18 is clearly 
applicable, as the concluding words of the section show, to the 

° proceedings before the Special Court and that Court alone, 

Their Lordships will thėrefore humbly advise His Majesty 
as against the defendant, the Secretary of State in Appeal 
No. 126-of i911, to dismiss his appeal with costs, 

It has been.intimated to -their Lordships that leases of the 
lands in the-possession of the third and fourth respondents in 
Appeal..No. -4 of r912 -have been entered into between the 
Maharaja and these parties. Their rights will now be governed © 

„by the leases and it is unnecessary-for their Lordships to make 
any recommendation to His Majesty in connection with this 
Appeal wae will-be dismissed without-costs on either side. ° 


_ Appeals dismissed. 
Solicitors: for the Government: Solicitor, India Office: 
Solicitors for the plaintiffs: 7. L, Wilson & Co. 


Solicitors for the Tea-Companies : Sanderson, Atkin, Lee ` 
and Lddis. :; 


* 
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[ On appeal from the Court of the Judicial Commissioner of Oudh.] 
Present: : 


LORD ATKINSON, LORD PARKER QF WADDINGTON, 
Sir JOHN EDGE AND Mr. AMEER ALI. 


1916 
MIRZA SADIK HUSAIN KHAN =r 


v. July, ie 
gk: NAWAB SAIYED HASHIM ALI KHAN 


Mahomedan law--Oudh Laws Act (XV of 1876) See. 3—" Gifts” includes 
gifts in trust—Delivery of possession essential to the validity of the 
gift--Transfer of Property Act (LV of 1882), See. 122--Transfer of subject 
of gift not valid unless accompanied by delivery of possession-—Purdah. 

` nashin women, applications by--~Presumption that officials dealing with 
such applications do their duty by ascertaining whether the petiltoners 
know the purport and effect of documents signed-—L.egitimacy-- 
Acknowledgment of paternity by Mahomedan father raises a 
presumption of legitimacy--Statements as to sonship or heirship by 
member of family are good evidence of repute under Mehomedan 
law--Delays in Privy Council Appeals animadverted upon—Splitting 
up of the eross-cxamination of witnesses condemned--Endorsement on 
documents admitted in* evidence, absence of such endorsement will 
entail rejection of the document--Code of Civil Procedure (Act V of 
1998), O. XUL, r. 4.—Trust--Failure of constderation--Election. 


The word “gifts’’ins.3 of the Oudh Laws Act, 1876, includes gifts 
in trust. 

According to Mahomedan law, a holder of property may, in his 

` lifetime, give away the whole or part of it if he complies with certain 
forms, bugitis incumbent on those who set up such a transaction to 
prove that those forms have been complied with, and this whether the 
gift bê made with or without cousideration. If the latter, then unless it 
be accompanied by delivery of the things given, so far as it is capable 
_of delivery, it will be invalid, Ifthe former, actual payment of the 
consideration must be proved, and the bona fde intention of the donor 
to divest himself in presents of the property, and to confer it upon the 
donee must be proved also, 
Chaudhri Mehdi Hasan v. Muhammad Hasan(1) and Ranee Khujoor- 
oonissu y. Mussamut Roushun Jehan (2), followed. 

The transfer of the subject of a gift required by the Transfer of 
Property Act, 1882, s, 122, means a valid transfer, and, therefore, 
requires, where the gift is bya Mahomedan, delivery of possession as 

an accompaniment, 
The revenue authorities who record mutations of names being required 
by Statute to ‘enquire into the alleged transmission of property, it is 


een te taint mma AAEE AEEA A iA TE A a aie 
* Reported by J. M. Parikh, 8 Bom. L, R. 387. ä 
Barristor-at-Law. London, (2) (1876) L. R. a fA. 293, 
(2) (1906) L.. R, 38 I, A. 68; 
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P. O, ; scarcely conceivable that when an application for mutation ts based 

° upon a statement contained ina petition by a purdahnashin lady, 

1916 these officials would omit to take adequate steps to ascertain whether 
aie she knew the purport and effect of the document she signed. In the 
MIRZASADIX absence of all evidence that the official concerned failed in his duty 


Hosary the maxim omnia presumuntur reete esse acta applies. 
d. If a man acknowledges another to be his son, that prima facie means 
Nawas his legitimate son 
SalYED 8 ` oc 
FLASHTa fuzeelun Beebee v, Omdah Beebee (1), approved. 
— Under the Mahomedan law, no statement made by one man thai 


another (proved to be illegitimate) is his son can make that other 
legitimate, but where no proof of that kind has been given sucha 
statement or acknowledgment is substantive evidence that the person 
so acknowledged is the legitimate son of the person who makes the 

statement provided his legitimacy be possible. 
Nawab Muhammad Azmat Ali Khan vy. Mussumat Lalli Begum (2), 

: followed. . 

Muhammad Allahdad Khan v. Muhammad Ismail Khan(3), approved. 

According to Mahomedan law, if a member of a family makes 
statements touching the sonship or heirship of a person those state» 
ments are good evidence of the family repute concerning him. 

' Baker Ali Khan v. Anjuman Ara Begam (4), followed. 
Anjuman Ara Begam v. Sadik Ali Khan (5, appr>ved. 

The cross-examination of witnesses should not be cken up into 
several detached portions. Sucha practice exposes wi cssesto the 
risk of being tampered with and provides the fabrication of false 
evidence 

Delays in the conduct of litigation and particularly of appeals to 
the Privy Council condemned. 

The parties toa trust deed settlement were a Mahomedan of the 
Shia sect of the first part, his wife of the second, and cerfain trustees 
of the third. The deed recited inter alia that it was agreed between 
the parties thereto that the intended settlement should be in full pay- 
ment and satisfaction of the balance of the dower then payable by 
the husband, the settlor, to the wife. The settlor in consideration of 
the premises and in payment and discharge of the balance of the 
dower payable by him granted, conveyed and assigned to the trustees 
and their heirs certain properties in certain trusts. The deed was 
executed by the settlor alone: 

Held, that, in the absence of any proof independent of the deed, that 
the said reciter agreement was ever entered into between the settlor 
and his wife that she would accept the provision purported to be made 
for her by it in satisfaction and discharge of her claim for the unpaid 
balance of the dower, the grant and conveyance to the trastees mus 
be taken to be a purely voluntary gift ; and that though it was merely 
voluntary it was open to the wife acting with full knowledge of her 


4 


i (1) (1809) 10 W. R. 469. (4) (2908) L.R. 20 L.A. 94, 105. 
(2) (1881) L.R, 9 LA, 8, 18. 5 Bom. L. R. 410, ; 


(3) (1888) LL.L,R. 10 All, 289, (5) (2899) 2 O,C, 115, ‘137, 128, 125, 
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rights to deliberately elect to take ‘the benefits conferred upon her by P. C, 

it in lieu of the balance of her dower and bind herself by making * 

her election; but that subsequent election could not bea substitute for 1916 

the original consideration, and consequently, notwithstanding the wife’s 

election of which there was no proof the grant to the trustees was ae SIDIK 

still a purely voluntary gift, and the property which-it passed was to H re 

be ascertained on that footing. . igen 
° Held, also, that the Mahomedan law applied to the deed, and the SAIYED 

gift made by it being voluntary was void on that ground that it was HASHIM 

not accompanied by a delivery of possession to the trustees of the ere 

properties comprised in the deed. 

Lashim Ali Khan v. Sadiq HusainKhan (1\, reversed, 
The presiding Judge should endorse as required by the Code of 

Civil Procedure with his own hand on every document proved or 

admitéed in evidence a statement that it was proved against or 

admitted by the person against whom ib was used. The Board 

announced in this case that in future, on the hearing of Indian appeals ý 

they would refuse to read or permit to be used any document not 


-endorsed in the manner required. 


THE facts of the case are set out in sufficient detail in their 
Lordships’ judgment. As therein stated the only questions for 
decision in these appeals were: (1) whether a certain trust deed 
of February 5, 1895, was a valid disposition of the properties 
which it purported to effect, and (2) whether Sultan Mirza » 
was or was not the legitimate son of Zaigham-ud-Daula. ° 
The Subordinate Judge decided the first question in the 
negative and the second in the affirmative. The Judicial 
Commissigner’s Court reversed both decisions. Fora report 
of the case see Hashim Ali Khan v. Sadik Husain Khan (1). f 


On this appeal— 


Sir J. Simon K. C., Sir William Garth and Majid, for the 
appellant.—T wo mortgages of the portion of the late Nawab 
Zaigham-ud-Daula’s property were executed in favour of 
appellant, one by the second respondent, his widow, for 
herself and as guardian of the first and second respondents, r 
her minor sons, by him, and the second by Sultan Hasan Mirza 
claiming to be his son. The first of these two suits was 
brought by the appellant to enforce his rights under the first 
mortgage, He was met by the plea that part of the property 
mortgaged was the subject ofa trust created by a deed of 
February 5, 1895, ånd that the mortgage was invalid so far as 
such trust property was concerned. The second suit was a 
declaratory action to set aside the second mortgage on the 





(1)({1911) 14 0. O., 368, a f > o 
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P. ©. . ground that the mortgagor was not the legitimate son of the 

1916 deceased, Nawab, and so had no interest which he could 

ew mortgage. 

MirzaSavixs The law to be administered by the Court of Oudh is laid 

Husain down by s. 3 of the Oudh Laws Act, 1876. By cl. (b) of that 

section the rule of decision in questions regarding “ Gifts” is | 

Sarygp to be the Mahomedan law in cases when the parties are 

Hasnia Mahomedans. We contend that by virtue of this provision, 

—— the validity of the trust deed must be determined by Shiah 

Mahomedan: law, the parties belonging to the Shiah sect, 

The Court of Appeal have taken the view that “ gifts” in 

s. 2 means “ Hiba”? pure and simple: that a gift for 

consideration Hiba-bill-ewaz does not come under the section, 

° neither does a trust, and that for both reasons Mahomedan 

law does not apply. This view puts too narrow a sense on 

the word “ gifts,” The deed, we say, is a deed of gift, the 

mere interposition of a trustee makes no difference, and the 
Mahomedan. law applies. 

[LORD PARKER.—The section does not exclude exchange 
for consideration. | 

: In Mahomedan law exchange is dealt with under another 
. head altogether, ; 

The document falls within the generic word * gift,” 

Assuming that Mahomedan law applies, there are several 
fatal objections to the validity of the deed. 

In the first place, mutation of names was never effécted and 
this shows that possession was not delivered. This is fatal in 
the case of simple gift and in the case of gift for consideration 
material evidence of the unreality of the transaction, which we 
contend was a mere device to protect the Nawab against his 
creditors. 

By Shia Mahomedan law a gift, pure and simple, is invalid 
unless accompanied by delivery of the thing given. Such 
delivery is not required when the gift is for consideration, but 
in that case actual payment of the consideration must be 
proved, and also the dona fide intention of the donor to divest 
himself of the property in presenti: Chaudhri Mehdi Hasan v. 
Muhammad Hasan();. Ranee Khujooroonissa v, Mussamut . 
Roushun Jehan?). : 

Here neither delivery of possession nor payment of consider 
ation is proved. 

e (1) (1906) L. R. 33 l; A, 68,75, (2) (1876) Ls R. 3 I. A. 291, 
ur 8 Bom, L, B. 387. 
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Further, the document is bad under Mahomedan law -P. C. 
because (1) it reserves for the grantor a contingent interest ; 1916 
(2) the interest reserved for the sons does not vest at once—the 
class to take is to be determined at the settlor’s death; and MirzaSipte 
(3) it is a provision in lieu of dower, and there is no proof that Husam 
„it was accepted by the wife. N Ne ii 

” Alternatively, we submit that there is nothing to show that Sayen 
the Nawab intended the document to be operative as a gift or Hasum 
to divest himself of the property. 

The second suit should have been dismissed on the ground 
that it asks for a declaration only, and thats. 42 of the 
Specific Relief Act, 1877, does not allow such a suit when the 
plaintiff is entitled to consequential relief. Here the plaintiff 
could have asked for possession. The general prayer for 
further relief does not include possession ; the relief asked for 
must be specific under s. 42. 


(SIR JOHN EDGE.—Yes, that is generally understood in 
India. The prayer for relief must be specific ; if the plaintiff 
wants possession he must ask for it.} 

He must also pay the Court fee due on a suit for possession, - 
Here he only paid Rs. ro, the fee for a declaratory suit, and ° 


, never offered to pay more. ' 


We took this point in the first Court and it was decided 
in our favour, 


[LORD ATKINSON.—The point has not been dealt with by 
the appellate Court. It is unsatisfactory to ask this Board to 
deal with it now. ] 

As to Sultan Mirza’s legitimacy, the burden of proving 
that he is not a legitimate son of the Nawab is on the plaint- 
iffs, who assert it: Indian Evidence Act, ss, Tor, 102. If, 
however, the onus is on the appellant, he has discharged it ; the 
evidence shows legitimacy.’ The plaintiff's case in the first 
Court was that Sultan Mirza was not the Nawab’s son at all, 
but the son of a servant; this was disbelieved by the 
Subordinate Judge and was not even discussed by the appellate 
Court. The’ admissions by the third respondent and the 
acknowledgment by the Nawab, coupled with the other 
evidence, are conclusive that Sultan Mirza was the Nawab’s 
legitimate son. 


(Mr. AMEER ALI.—There is presumption that the connection : 
was on a legitimate basis. It is unlikely that Zaigham would 
commit what is not merely a sin but a crime under Mahomed- ° 


p 131 ` 
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P. C.°* an law, when by the law of the Shia, he could validate his 
1916 acts by going through a simple form.] 
raed De Gruyther K.C.and Dube, for the respondents.—The point 
see ce ee raised under s. 42 of the Specific Relief Act has no substance 
j; We instituted the suit originally against the appellant only, and 
Nawas could not ask for possession as the appellant did not have. 
SalYED possession, Sultan | Mirza who is in possession was added at 
anny the instance of the Court, and has subsequently withdrawn. 

No authority has been cited invalidating the deed of 
settlement in Shia law. It does not offend against the rule 
forbidding contingent gifts, Amongst Shias the creation of a 
life-interest is allowed ; the interest which remains is a definite 
one like what we would calla vested remainder, and though 
liable to be displaced is not merely a contingent right. The 
mere fact that the settlor retains a right to the recurring 
produce during his lifetime does not render a gift incomplete: 
Nawab Umjad Ally Khan v. Mussumat Mohumdee Begum(), 
Banoo Begum v. Mir Abed Ali); and Umes Chunder Sircar 
v. Mussummat Zahoor fatimat®), 

If a gift is made subject to a condition inconsistent with 

* full ownership on the part of the donee, the gift is valid, but, 
* the condition void: Wilson’s Mahomedan law, Edn. 1908, 
PP. 332, 334; Edn. 1912, p. 350, para 313. 

The cases cited show that Shiahs can create an estate for 
life with a contingent interest to some one else, „and this is 
constantly ‘done under the law ofthe wakf. The intention 
that only children living at the time ofthe settlor*s death 
should take is not contrary to Mahomedan law. “ Resulting 
trust” is a creation of English Law; the settlor has no 
intention of creating a resulting trust in his own favour. The 
rule that a gift cannot be made to take effect at an indefinite 
time merely follows the principle that to be good a gift must 
be accompanied by possession. All that the Shiah law 
requires is that the subsequent donees should bein being 
when the intermediate estates come to an end: Ameer Ali’s 
Mahomedan law, Edn. 1912, Vol. 1, p. 142. Theré is nothing in 
the two cases relied on by the other side to show that a gift 
with a reservation by the donor of a life-interest is bad, and 
in fact it is the most common form of wakf. There is, therefore, 


g nothing in the termsof the deed which invalidates it under 
Mahomedan law. 
° * "Gy @867) a1 M. L A. 517. 9 Bom. L. Rr 1352, i 


(2) (1907) I. L R, 32 Bom, 172, 176; (8) (18/0) L. R, 17 I. A, 201, 209, 


+ 
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Delivery of possession is not essential in the case of trusts, .P. U. 
but merely of simple gift. Before 1882 it was not necessaty = 4uj4¢; 
by Mahomedan law to have writing to effecta transferof ww 
immovable property. In that year the Indian Trusts Act, 1882, MirzaStp1x 
and the Transfer of Property Act were passed. Owing tos, 129 “UAIs 
the latter statute affects gifts by Mahomedans which amount VV, 
“to sale or exchange, but not gifts, pure and simple: hence the garyxp 
Mahomedan law requiring delivery of possession in the case Hasni 
of these latter remains in force. The-Indian Trusts Act, how- 
ever, provides that trusts of immoveable property can be created 
only under that Act, i.e. by a registered instrument; hence 
no Mahomedan can since that Act create such a trust by 
grant, gift and delivery of possession, but only by a registered 
instrument, and it is submitted that such registered instrument 
is sufficient per se and that no further delivery of possession is 
required. | 

[LORD PaRKER.—Surely the question remains, what is 
valid transfer and to comply with Mahomedan law you 
must have delivery of possession. | 

[LORD ATKINSON.—You must get the property into the 
trustee before he can hold it for the beneficiary. ] 

It has been held by the Bombay High Court that delivery , ° 
of possession is requisite to compiete the title of the trustee - 
Moosabhait v, Yacoobbhai). But the contrary view was 
taken by the Madras High Court in Ranganadha Mudatiar 
v. Baghiræhi Ammali\), where it was held that registration 
was sufficient. 

That evidence does not establish Sultan Mirza’s legitimacy. 

A mere casual statement as to paternity is not an acknowledg- 
ment of legitimacy; to have that effect it must be something 
like a declaration: Abdool Razack v. Aga Mahomed Jaffer 
Bindaneem (33 and Muhammad Allahdad Khan v. Muhammad 
Ismail Khan (4). 

The third respondent on whose admissions in sundry peti- 
tions reliance is placed, is a furdanashin lady, and there is no 
independent evidence that she knew or understood the 
contents of those documents. 


« Their Lordships’ judgment was delivered by 


LORD ATKINSON.—These are consolidated appeals from two 


decrees of the Court of the Judicial Commissioner of Oudh, 3 
manenmane neee eai aee e a a 
(1) (1904) I. L. R, 29 Bom, 267, 276; (a) 0894) L. R. 21 I. A. 56, i 
7 Bom, L, R. 45, (4) (888) I. L, R. 10 All, 289, . 


(2) (2906) I, L. R. 29, Mad, 412, 
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P. C. , Lucknow, both dated the 13th November, 1911, which reversed 
1916 i part and modified in part two decrees, each dated the 25th 
—~ October, 1909, of the Court of the Subordinate Judge, of 

MirazaSmrx Lucknow. 


Husain The first of the two suits in which those last-mentioned 
N ee decrees were made, namely, that numbered 76 of 1907, the 
Saryep appeal in which is No. 121 of 1913, was instituted by Mirza ` 
Hasuisa’ Sadik Husain Khan, the appellant in both the present appeals: 
Tord toenforce a mortgage dated the 26th June, 1900, executed in , 
Atkinson, his favour by the third respondent in the first appeal, namelys 
~~ Nawab Ummat-ul-Fatima, in her own right, and also as 
guardian of her two sons, then minors, the first and second 
respondents in the first appeal, to secure the repayment of 
° 20,000 rupees admittedly advanced by the mortgagee to this 
lady, with interest at one per cent. per mensem. 

The second of these suits, namely, that numbered 51 of 1908, 
the appeal ın which is numbered 134 of 1913, was instituted by 
the respondents Nawab Saiyed Hashim Ali Khan and Nawab 
Kasim Ali Khan, the latter by his guardian against this same 
mortgagee and one Sultan Mirza, claiming to be the step- 
brother of the plaintiffs, fora declaration that a second mort- 

, gage made by the said Sultan Mirza of his share inall the 
family property in this mortgagee’s favour, to secure the repay- 
ment of a sum of 8,000 rupees with interest, was a nullity, on 
the ground that the said Sultan Mirza was not entitled to any 
share in the family property, first by reason of the provisions of 
a certain indenture dated the sth February, 1895, hereafter dealt 
with, and secondly because he was not the legitimate son of 
his alleged father, the grantor in t:> said deed. This declara, 
tion is the only specific relief prayed for, but there is a prayer 
for general relief. 

. The litigation relates to the estate of Nawab Zaigham-ud- 
Daula, who was the son of the Prime Minister of the last King 
of Oudh, and a Mahomedan of the Shia sect, He was admittedly 

_regularly married twice, By his first wife, Badshah Begum, 
he had two sons and one daughter, who pre-deceased him, and 
one daughter, Raushan Ara Begum, who survived him, By 
his second wife, the third respondent in the first appeal, 
married after the death of the first wife, he had two sons, the 
first and second respondents in that appeal, He died on the 
Ist August, 1898. 

Both these suits were tried by the same Subordinate Judge, 
who delivered separate judgments. The Court of the Judicial 
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- The parties to the deed are the Nawab Zaigham-ud-Daula, 
of the first part ; Fatima, described as his second wife, of the 
second part; and Nawab Mahomed Medi Ali Khan and the 


After reciting that the Nawab Zaigham-ud-Daula was seized 
and possessed for an estate of inheritance in possession of 
certain undivided shares in certain Zemindari villages, and’ 
other landed properties in Lucknow, and in the districts of 
Lucknow, Fyzabad, and Sitapur, and also of a house in Cal- 
cutta numbered 13, Russell Street ; that on the treaty of the 
marriage with his said wife, Fatima, he had agreed to give her 
a dower of one lac of rupees, and also to settle upon her 
a monthly allowance of 100 rupees; that in part performance 
of that agreement, and in satisfaction of this monthly allow” 
ance, he had by a registered instrument, dated the 14th 
October, 1887, transferred to her a certain house, described as 
yielding a ‘monthly rent of roo rupees which she had since 
enjoyed ; and had, in addition, already paid to her 15,000 
rupees in part payment of her dower, leaving the sum of 
85,000 rupees, the balance thereof, unpaid; that he had, by 
gifts of jewellery and effects of the value of one lac and 50,000 
rupees, and otnerwise, provided for his children by his first wife; 
that witha view to prevent further disputes, quarrels, and 
litigation between his said wife, Fatima, and her children, and 
the children of his first marriage, he was desirous of making 
the settlement thereafter appearing, it was agreed between the 
parties thereto that the said intended settlement shguld be 
in full payment and satisfaction of the dower payable by- him, 
as therein mentioned. He, in consideration of the promises, 
and in payment and discharge of the balance of the dower 
payable by him, granted, conveyed, and assigned to the trustees 
and their heirs all the lands, tenements, and. hereditaments in 
the schedule to the deed mentioned, to hold the same, subject 
toa certain mortgage therein specified, to the payment of 
certain small annuities tothe persons therein named, and to the 
cost of maintaining and managing the said properties, and 
collecting the rents thereof, in trust to pay the income of the same 
to his said wife, Fatima Begum, during her life, for her sole and 
separate use, subject to the cost of maintaining and educating his 
children by her, and after her death in trust for all the afore- 
said children living at his, the settlor’s, death, as tenants in 
‘common, in equal shares. A power of leasing for a term of six 
years was given to the trustees, and a provision introduced that 
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in case one of the trustees should die, or be unable or unwilling ° P. C- 
to act, the Official Trustees of Bengal should be appointed jay 
trustees in such trustees’ stead. The deed contains, in ~~ 
addition, the usual covenants by the settlor for good title MiizaSipre 
and quiet enjoyment. This deed is in the English language, HESIN 
.It does not contain any formal release of Fatima Begum’s y.\".. 
right to payment of the unpaid balance of her dower. Itis Sarygp 
executed by the settlor alone. Mr. George Charles Farr, his Hasurm 
solicitor, and Priya Lall Mullick, described asa solicitor, butin zya 
fact the clerk of Mr. Farr (to whom the mortgage mentioned in Atkinson 
it was made), are the witnesses toit. The lady was not exa- ` 7 
mined asa witness. No proof whatever, independent of the 
deed, was given that any agreement such as is mentioned in it 
was ever entered into between the settlor and his wife, Fatima ° . 
Begum, to the effect that she would accept the provision pur- 
ported to be made for her by it in satisfaction and discharge of 
her claim for the unpaid balance of her dower. That agreement, 
however, is the only valuable consideration moving to the : 
settlor given for the grant he makes. Unless and until this agree- 
ment is proved to have been entered into, the grant and con- 
veyance to the trustees must be taken to bea purely voluntary 
gift, Though it should be merely voluntary, Fatima Begum 
might, no doubt, acting with full knowledge of her rights, 
deliberately elect to take the benefits conferred upon her by it 
in lieu of the balance of her dower. Ifshe did so elect, she 
would be Bound by the choice thus made. But that election 
could not create the agreement between her and her husband, 
which is the sole consideration for the deed, nor could it 
enlarge the operation of the deed itself. Notwithstanding it, 
the grant tothe trustees would still remain a purely voluntary 
gift, and the property which it passed would have to be 
ascertained on that footing. Subsequent election could not 
be held to be a substitute for the original consideration, : 
The interests granted to the children are contingent on 
their surviving their father. By the happening of that event, 
the class totake is to be ascertained. Children born after the 
date of the deed, but alive at the death of the settlor would be 
Members of that class. In addition, the deed fails to provide 
expressly or impliedly for the payment of the income of the 
property held in trust on each of three different contingencies. 
First, the contingency of Fatima Begum dying childless in her 
husband’s lifetime. Second, of her predeceasing him leaving» ° 
children, none of whom survived him ; and, third, of her pre- i 
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deceasing him leaving children some of whom survived him, 
In each of these cases a resulting trust in the settlor’s favour 
would arise on the death of his wife. In the first case of the 


Minz\Srpix absolute beneficial interest in the trust property, in the second of 
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the income of that property while any of his children lived, 
and of the absolute beneficial interest in it on the death of the | 
survivor of them, andin the third case of the income of the 
trust property in the interval between the death of his wife 
and his own decease. So that the settlor has not by the 
provisions of this deed divested himself absolutely, but 
only in certain contingencies of all interest in the property 
granted and conveyed by it. It was contended by Sir John > 
Simon, on behalf of the appellants, that by reason of the 
conditional nature of this gift to the trustees, the contingent 
nature of the provision for the children, and these contingent 
resulting trusts in the settlor’s favour, these dispositions made 
by the déed were void under the Mahomedan law observed by 
the Shia sect. 

These are no doubt very important points. Owing, however, 
to the conclusions at which their Lordships have arrived on the 
other points raised in the case, they do not find it necessary to 
express any opinion on these points and, therefore, abstain from 
doing so. By the third section of the Oudh Laws Act 
(XVIII of 1876) it is enacted that between Mahomedans 
the Mahomedan law is to be applied to the many important 
matters therein enumerated, including amongst othtrs, “ wills, 
legacies, and gifts.” The Court of the Judicial Commissioner has 
held that the term “gifts” as here used does not include gifts in 
trust. Their Lordships cannot adopt such a narrow construction 
of the term “ gifts’ as would exclude any gift where the 
donor’s bounty passes to his intended beneficiary through the 
medium of a trust, so that while a gift by A. toC, direct would 
be governed by the Mahomedan law, a gift by A. toB. in 
trust for C. would be governed by some other law. So to 
hold would, they think, defeat the plain purpose and object 
of this section of the statute, The Mahomedan law in their view, 
therefore, applies to this deed; and the gift made by it, being 
voluntary, will under that law be void, unless it be accompanied 
by a delivery of such possession asthe subject of the gift is 
susceptible of. 

In Chaudhri Mehdi Hasan v. Muhammad Hasan () it is at 
p. 76 of the report, laid down 1 by this Board that, according to 


(1)(2906) L, £. 33 1, 4.68; 8 Bom L, R. 387, 
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Mahomedan law, holder of property may in his lifetime give P. ©. 
away the whole or part of it if he complies with certain forms,+ 3916 
but that it is incumbent on those who seek to set up such a ~~ 
transaction to prove that those forms have been complied Mrrza Sivix 
with, and this will be so whether the gift be made with or Husa 
without consideration. If the latter, then unless it be Nanan 
accompanied by delivery of the thing given, so faras itis §arygn 
‘capable of delivery, it will be invalid. Ifthe former, delivery Hasu 
of possession is not necessary, but actual payment of the Yog 
consideration must be proved, and the Jona fide intention of Atkinson 
the donor to divest himself in presenti of the property, and to ~ 
confer it upon the donee must also be proved. The case of 

Rance Khujooroonissa v. Mussamut Roushun Jehan) supports 

this statement of the law. 

As six out of the ten hereditaments granted by the deed . 
consist of undivided shares in certain Zemindari villages and 
parcels of land, physical possession is, in their case, impossibles 
and as to them, the receipt of the appropriate portion of the 
rent or income issuing out of or derived from them is the only 
form the necessary possession could assume. The validity of 
the grant of these items of property would depend, therefore, 
upon whether the trustees of the deed, to the exclusion of all 
other persons, entered into the receipt or enjoyment of these. 
rents or income. Mr. De Gruyther contended, however, as 
their Lordships understood him, that the rule of law laid down 
by those authorities was altered or qualified by the combined 
operation®of “ The Transfer of Property Act” (Act IV of 1882) 
and “ {he Indian Trusts Act” (Act II of 1882). He insists that 
if the deed of gift of immovable property be duly registered, 
delivery of possession is not necessary to make the gift valid, 
or, if necessary, may be effected at any time during the 
donor’s life, provided he be then capable of giving the property- 
By section 122 of the first of these statutes a gift is defined 

to bea transfer of existing movable or immovable porperty 

voluntarily without consideration by one person, calling 
' himself a donor, to another, called a donee, and accepted by 
or on behalf of the donee. The acceptance must be made 
during the lifetime of the donor, and while he is still capable 
ef giving. If he should die before acceptance, the gift is void. 

If. the subject ofthe gift be immovable property, then, by 

section 123, the transfer must be effected by a registered 

instrument, signed by oron behalf of the donor, and attested 
(1) (1876) L. R, 30, A. 261. ° 
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‘By at lea8t two witnesses. By section 125 it is provided that a 
gift ‘of a thing to two or more donees, of whom one does not 
accept, is void as to the interest he would have taken had he 
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Section 55 enacts that, subject to the trust, the beneficiary 
has aright to the rents and profits of the trust property, and 
section 56 that where there is only one beneficiary and he is 


competent to contract, or where there are several beneficiaries * 


competent to contract and all are of one mind, he or they may 
require the trustee to transfer the property to him or them, or 
to such person as he or they may direct. 

Both these statutes, however, were passed long before the 
year in which the first of the above-cited authorities was decid- 
ed, The r122nd section of “The Transfer of Property Act” still 


requires a “transfer” to be made ofthe subject of the gift. 


This would prima facie mean a valid transfer, and would there- 
fore require the transfer to be accompanied by delivery of pos- 
session. But it is argued that there can be no delivery without 
acceptance by the donee of the gift. It implies acceptance, and 
as acceptance may take place at any time during the donor’s 
life, under the conditions mentioned, it follows that the requir- 
ed delivery of possession may take place at any time during 
“his life under the same conditions. Their Lordships 
think that this line of argument is unsound, but even jf 
it were sound it is not pretended that during the life of 
the donor in the present case anything was done by him 
which would amount to delivery of possession of the pro. 
perties comprised in the mortgage deed, or anything dong by 
the trustees or by Fatima Begum alone, which would amount 
to proof of an acceptance of the gift, or of an election to take, 
under the deed of the 5th February, 1895, save what happen- 
ed in a friendly suit instituted by the deceased Nawab 
against the trustees on the roth September, 1895, to obtain 
permission to sell the Kothi, 13, Russell Street, Calcutta: 
This matter will be dealt with in its chronological order. 

As to the circumstances under which this trust deed was 
executed it was contended on behalf of the appellant that the 
settlor was heavily indebted at its date, and that by it he 
purported to divest himself of almost all the property then 
belonging to him, that it was merely designed to protect him 
against the claims of his pressing creditors, and was never 
intended by him to be an operative instrument, It is clear 
from the entries in the day book of Mr, Farr, his solicitor, that 
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Zaigham-ud-Daula did not, at first, intend to make any dis- PL O. 
position in trust of the property comprised in the deed, and it 49416 
is equally clear that he never intended that the deed should cw 
contain any clause releasing his wife’s claimefor the unpaid MrrzaSivix 
balance of her dower. A clause to that effect was introduced Htsary 
by counsel into the draft sent to him to settle, It was a w i: ice 
natural and proper, provision ifjthe agreement mentioned in the Surrep 
deed between the settlor and his wife had ever infact been Hasa 
entered into ; but notwithstanding that the settlor was advis- ford 
ed by his solicitor to allow this clause to be embodied in the <4tkinson 
deed, he absolutely declined to do so, and it was accordingly —_ 
omitted from it. Again, while he lived no mutation of names 
took place as to his shares in the Zemindari villages or lands 
to which mutation was applicable. 

To some of the properties comprised in the deed mutation, 
no doubt, didnot apply. But if this was a genuine transaction, 
and the deed was intended to be an operative instrument, there 
was no reason why the names of the trustees should not have 
been substituted for that of the settlor on the registry in 
reference to these villages, and many reasons why they should 
have-been so substituted. It would have completed the trans 
action, and tended to remove all doubt about its nature. That, e 
however, was not all. The income ofthe trust property was 
never, during the lifetime of the settlor, paid to the trustees or 
to the wife. Mehdi Ali Khan, the father of Fatima Begum, 
one of the trustees, was also Mukhtar of Zaigham-ud-Daula, 
and at pp. 370-371 of the second record he states that the 
Hakim Safdar Husain, the Thekadar, made the collections ; 
that this man sent the income of these villages to him ; and that 
he, as such Mukhtar, brought the money to Zaigham-ud-Daula 
during the latter’s life. This was a direct breach of trust if 
the deed was an operative instrument. 

These facts are, no doubt, calculated to throw grave 
suspicion on the genuineness of the ‘transaction of February 
1895, but they donot appear to their Lordships to be suffi- 
ciently convincing to induce them to rest their judgment upon 
them rather than.upon other points where, in their view, there 
is less room for doubt. i 

The written statement filed by the trustees in the friendly 
suit above-mentioned was most relied upon. It is dated the 
16th December, 1895. In that suit Mr, Farr was solicitor ° 
for Zaigham-ud-Daula. His partner was solicitor for the 
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trustees. Medhi Ali Khan gave the instructions to this gentle- 


with Fatima Begum on the subject. 

The plaint is a lengthy document. It sets out, amongst 
other things, the deed of the sth February, 1895. The written 
statement of the trustees begins by admitting all the statements 


contained in the plaint; and then states that the defendants are, » 


trustees appointed under the deed of the 5th February, 1895, 
and as such hold the several tenements and hereditaments 
described in the schedule annexed to it upon the trusts created 
by it. That is all as to the contents or provisions of the deed. 
In fact, the Nawab himself was then receiving the rents of 
those hereditaments and continued to do so for two years after- 
wards; andin the plaint it is stated the Nawab himself had 
entered into a conditional contract for the sale of the Russell 
Street premises for 125,000 rupees. This written state- 
ment purports to be signed twice by each of the trustees 

and signed once by their attorney, Priya Lal Mullick. Over 
ons set of the signatures of the trustees it contains the usual 
declaration by the defendants that the statements contained in 
the document are true to their knowledge, except as to matters 
stated on information and belief, and as to such matters they be- 
dieve them to be true. And following this is the endorsement— 
“ Explained by me to the defendants above-named, Priya 
Lal Mullick, articled clerk to Mr. G. C. Farr, solicitor, 
Calcutta.” . That is the Nawab’s solicitor. This witness was 
not produced, and no explanation was given for his “absence. 
And though Medhi Ali Khan (p. 257) identifies his daugltter’s 

signature to, this written Statement, Exh, No. 5, he says 
nothing about the document being read and explained either 
to himself or to her. 


In their Lordships’ view it is impossible under these circum- - 


stances to accept this written statement as satisfactory proof 
that the contents, purport or effect, of this trust deed were 
ever brought to the knowledge of Fatima Begum; that she 
had ever as a trustee accepted the gift purporting to be 
contained in it, or ever on her own behalf accepted the 


provision purporting to be made by it for, her and her children . 


in satisfaction of her claim for the balance of her dower. 
Her subsequent conduct and action up to and including the 
execution of the mortgage sued upon is, they think, entirely 
inconsistent with any such intention on her part. 
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These latter are most significant. On the 7th September, P. O. 
1898, less than six weeks after her husband’s death, proceed- ° 1916 
ings, to which she was a party, were instituted to obtain OW 
mutation of names in reference to his undivided share in seven MirzaSıprg 
Zemindari villages, She was presumably made aware ofthe Husar 
nature and object of these proceedings and the purport and effect y fs 

AWAB 

„of the documents that bear her name, Ifshe was then aware  Sarygp 
of the existence and provisions of the trust deed, these pro. Wasurir 
ceedings amount, first, toa most emphatic repudiation of it; j77 
second, to a most emphatic assertion of Sultan Mirza’s Atkinson 
legitimacy ; and thirdly, a determined effort, against her own ~~ 
. pecuniary interest, and that of her children, to confer upon him 
certain proprietary rights. 

Separate applications were made, one for each village. 
That dealing with the lands of Mahtab Bhagh (p. 237 (1) ) 
may be takenas typical of them all. It purports to be made 
under the provisions of s. 61 of Act XVII of 1876 (The Oudh 
Land Revenue Act). Having regard to the contention of the 
respondents that no weight or significance is to be attached to 
the statements contained in documents such as those signed 
by herin these proceedings, unless and until it be proved 
affirmatively that their contents were fully understood by , 
her, it is essential to examine some of the provisionsof » 
this statute. By s. 61, it imposes on all persons. 
obtaining possession of land or the profits thereof, whether by 
succession, purchase, or other form of transfer, a statutory 
duty to giv@ notice of the same, immediately after it has taken 
place, to the Tahsildar of the Tahsil in which the Mahal to 
_ which the land belongs is situated, or to the Deputy Com- 
missioner of the district. Ifthe notice be given to the former 
that officer is bound toreport to the Deputy Commissioner. 
By s. 62 the Deputy Commissioner, on receiving this 
notice, is bound to make such enquiry as the Chief Commis- 
sioner may from time to time prescribe, in order to ascertain 
the fact of the alleged transmission of the property, and if the 
transfer appears to have taken place he must, in accordance 
with the rules made by the Chief Commissioner, record the 
same, This entry, no doubt, does not prejudice the right of 
any person who may Claim and establish in a Court of 
competent jurisdictidn aright to an interest in the land to 
which the entry refers, Section 63 enacts that if the person 
succeeding be a minor or under disability, the guardian or 
9 ther erson who shall have charge of the property, shall give » 
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the notice, and by s. 64 afine is imposed on any person 
neglecting for three months tọ give the notice prescribed by 
S. 6I. 

These are the administrative duties of a quasi-judicial 
character imposed upon these public officials, It is scarcely 
conceivable that whs.: the application is grounded upon the 
statement contained ina petition signed by a Purdanashit 
lady, both on behalf of herself and as guardian of her children, 
these officials would omit to take adequate steps to ascertain 
whether she knew the purport and effect of the document she i 
signed. He would utterly failin his duty if he omitted to do 
so, and in the absence of all evidence that he did fail in 
his duty fin this respect the maxim omnia presumuntur rete 
esse acia must, their Lordships think, be applied to the 
proceedings, 

Now in the body of the petition it is stated that Zaigham- 
ud-Daula died on the 1st August, 1898, that the five persons ` 
named, beginning with Sultan, Mirza, described as his son, 
were his heirs. The undivided shares of the deceased in the 
several villages to which these heirs became entitled are stated, 
namely, two shares to each of the sons, one share to Raushan 
Ara Begum, the surviving daughter of the first marriage, a 
married lady who died in the year 1904 but whose husband 
is still alive, and one-eighth share of the entire property to 
Fatima Begum, Itis further stated that onthe rst August, 
1898, these five persons got possession of theig respective 
shares jointly by inheritance. As that wasthe date of the 
death of the ancestor, physical possession of an undivided share 
being impossible, and no rent having been received by the 
heirs, this can only mean that they got a right to possession - 
by virtue of the interest in his undivided- share which they took 
by inheritance. These five heirs of the deceased Nawab then 
pray that after due enquiry his name might be expunged, and 
the names of the applicants, according to their legal shares 
may be entered on the Register of the Zamindari Chakdari in 
his stead, The petition purports to be signed by Sultan Mirza, 
Fatima Begum, and Raushan Ara Begum, and is endorsed 
thus: “Lochan Lal, Pleader.” Upon this application .an 
order bearing date tthe 30th September, 1898, was made 
purporting to be signed by the Pargana officer to this effect ; 
“ In accordance with the reports of the Tahsildar the mutation 
of names is sanctioned, Let this be returned for compliance.” 

In addition to this, in this application relating to the village 


in 
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of Ghaila, Pargana Lucknow, a consolidated statement is made P.° O, 
by the same pleader, bearing date the 28th September, 1898, 3946 
setting forth the shares of the same several heirs to the -~ 
Nawab’s interest in seven villages, and at p, 81 of the Record MirzaSrpr 
the Tahsildar’s report, dated the 28th September, isto be Husar 
found. He reports that Nawab Zaigham-uddaula was a x") 
shareholder in the thereinmentioned villages, which were ary) 
muafiday (revenue free grants); that he died on the rst Hasnim 
August, 1898 ; that his heirs, whose names were given, werein 35,4 
„possession in place of the deceased; that Proclamation was Atkinson 
duly issued, but the time had expired and no objection had ~~ 
been filed. It was therefore submitted that mutation in favour 
of the heirs in place of the deceased be sanctioned. The 
names and descriptions and shares of the five heirs are set 
forth, the males being described as sons of the deceased. A 
statement in detail of the shares in the villages is then given, 
and the report winds up with the following passage :— 

‘In the reports of the other cases a reference was made to 
this case. In all these cases orders for mutation were passed 
with reference to this case; all the cases are ofthe same 
nature,” 

On the same day a statement is made and signed by 
Chandu Prasad Patwari, setting out the same succession to the = 
shares of the deceased in this village, to the effect following :— 
t The above-named five persons (naming them) are the heirs 
and owners according to their legal shares, and are entitled to 
mutations offnames. Heard and admitted.” And on the 7th 
October,, 1898, an order is made and signed by the officer in 
charge of the Tahsil to the effect that, the case being proceed- 

ed with that day and the Tahsildar’s report being perused, it 
was ordered, in accordance with the Tahsildar’s report, that 
the mutation slips be issued in the names of the deceased ; 
that the fees be realised; that formal orders be issued; and 
that, after compliance, the files be consigned to the record room. 
There is nothing to show that the requirements of the Reve. 
nue Act of 1876 were not strictly complied with. In the 
absence of such evidence it must be assumed that they were 
complied with. These proceedings accordingly amount to 
something far more important and convincing than a mere ad- 
mission by Fatima Bégum of Sultan Mirza’s legitimacy. They 
amount to the doing of an act by her by which an additional 
sharer in the property of the deceased is brought in and is 
given the right to receive portion of the income of that proper- 
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P. OC. ty, which property, if the deed were valid, belonged mainly to 
- her and her children, and if invalid, belonged to them to a lesser 
1916 extent. Further, the act was accompanied by a statement ex- 
MirzaStpre Plaining it and setting forth the grounds on which it was 
Hosan based, namely, the heirship, as a legitimate son of Sultan Mirza. | 
Ue It would appear to their Lordships that the more probable 
| NAWAB inference tobe drawn from this treatment of Sultan Mirza is 
SAlYED aes : oe . 
Hasntm that itis but a continuance of the recognition and treatment 
—— he received during the lifetime of the deceased Nawab, 
ic. rather than an entire departure from the course previously 
"== pursued. 
It would be strange indeed ifthe ill-begotten child ofa 
menial servant and a frail negress, never theretofore owned as a 
son of the Nawab, or treated by him as such, should be at once 
° selected for such an honour. Moreover, it was not a barren 
honour, for if Sultan Mirza speaks the truth (atp. 276 of the 
second record), from the time of the mutation he and the 
other heirs “have been realising their shares ofthe profits 
separately.” He doesnot appear to have keen contradicted 
or even cross-examined on this point, and the husband of 
Raushan Ara Begum, who is still alive, was not produced to 
prove that his wife, though excluded from all further 
. participation inher father’s assets by the trust deed, did not 
also receive her share of the income of these Zemindari 
villages. 

On the oth June, 1899, Fatima Begum applied under s. ro 
of Act VIII of 1890 to the District Judge of Bucknow to 
be appointed guardian of the persons and property of her two 
minor sons. The application purports to be signed by her in 
both her capacities and by the same pleader, J.ochan Lal. It 
contains a final passage in the usual form to the effect that she 
knew of her own knowledge that the entire immovable property 
to which the minors are entitled was of the value of 93,30 
rupees, of which 60,060 rupees represent the Kothi, 13, Russell 
Street, Calcutta, and 15,000 rupees the property situate in the 
city of Lucknow, leaving a balance of 18,300 rupees as the value 
of the other property; that they were in possession of this 
property; and that their relatives are, amongst others, Hasan 
Mirza, brother of the minor, born of a Harem of Zaigham-ud- 
Daula, deceased. Se 

In the schedule to the application, also purporting to be 
signed by her, she sets out the shares of each of the properties 

, contained in the trust deed belonging to the minors. For in- 
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stance, their share of the Kothi, 13, Russell Street, Calcutta, is 


put down at twelve twenty-sevenths estimated value 60,000 
rupees ; whereas, under the trust deed, if valid, they would 
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eee yet 


be entitled to the entire interest in this property, subject to Mirza Sipix 


their mother’s life-estate, Every item in this schedule is in- 
consistent with the provisions of the trust deed. 

On the 12th June, 1900, Fatima Begum made an application 
under s. 31 of Act VIII of 1890, to the District Judge of 
Lucknow, for permission to mortgage the shares of the minors 
together with her own shares in the properties therein men- 
tioned for the sum of 33,000 rupees, for the purpose of raising 
money to he applied in discharge of the judgment debts of the 
deceased Nawab. Two statements, A. and B„ were attach 
ed to this applicaticn, the first setting out the debts o 
the deceased Nawab, and the second, the properties of which 
he died seized or possessed. In the former the name of 
Fatima Begum appears as an encumbrancer on all the property 
of the deceased Nawab for the sum of 85,000 rupees, the un- 
paid balance of her dower. In the second, the first number is 
the Machhli-wali-Baradari and seventy-eight shops and land 
situated in Chauk, City of Lucknow, the ancestor’s share 
being four-ninths and the minor’s two-ninths. The annual 
income is stated to be 1,500 rupees. The income arising out of 
the four-ninths share, 125 rupees per month and the charges 
upon it created by the ancestors are put down at rupees 
31,755-7-8, and its estimated value at’ 25,000 rupees, so that 
there is no beneficial interest whatever in it. 

No. 17 is Machrehta, in the district of Sitapur, and No. 16 
the village of Janaura, in the district of Fyzabad, in each of 
which the share of the deceased was four-ninths, both are stat- 
ed to be included in a lease, and the estimated value of each is 
only 600 rupees. 

No. 15 is Kothi, 13, Russell Street, Calcutta, the ancestor’s 
share in which is stated to be sixteen annas, the minor’s half, 
the annual income 7,800 rupees, and the estimated value 55,000 
rupees, The amount due upon this under Mr. Farr’s mort- 
gage is stated to be rupees 20,023-2-3, and his costs rnpees 

°5,117-13-2. The shares of the minors are set forth, they are 
half their father’s share. Ifthe trust deed was valid their 
share would be the entire of their father’s share. 

On the 26th June, 1900, the District Judge granted per- 
mission to mortgage Nos. 2 to 14 on list B. for 16,000 rupees, 
as per terms of the draft mortgage filed, The shops in Lucknow, 
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P, 0. and:No. 13, Russell Street, Calcutta, being therefore excluded. 
1916 The mortgage now sued upon was executed the same day. 
~v It purports to be signed by Fatima Begum on her own behalf, 

Mirza SIDIK and as guardian of her minor sons. 

eee Her signature is witnessed by her brother and the other 

Nawaz Witnesses, who are described as identifying her before the 

SatreD Registrar, and is also signed by Syed Mohamed Mirza. 

Hasut The very first recital in this deed is that Zaig.am ud-Daula 
Lord died a natural death in Lucknow on the rst August, 1898, 

Atkinson. leaving him surviving his widow, the declarant, his two minor 

sons, and Nawab Sultan Mirza, his major son, and Raushan 
Ara Begum, his major daughter, as his heirs. It is further 
recited that the District Judge, under the provisions of the 
p 31st section of the Act VIII of 1890, ordered the declarant to 
contract a debt of 16,000 rupees on the security of the property 
of the minors; and that, in compliance with that order and 


with a view to raise money to pay off the amount due ona , 


certain decree named, she mortgaged her own share in these 
properties. l 

In their Lordships’ view, the only reasonable infe:nnce to 
be drawn from these documents and proceedings is that Fatima 
Begum, if aware of the purport and contents of this trust deed, 
consistently treated it as invalid, and never, with full know- 
ledge of its purport and effect—or, indeed, at all—elected to 
accept the provision made by it for her and her children as 
a satisfaction of the unpaid balance of her dower, If,she was 


e 


E never fully informed of its purport and contents, any election 


by her to accept the provision made for herself and her children 
by it in discharge of the unpaid balance of her dower would, of 
course, be of no avail. If this be so the mortgagee’s rights 
cannot be affected, or his security invalidated, by any course 
of action she might have chosen to take after the execution of 
the mortgage. As regards the receipt of the rent or income of 
the property mortgaged, it must be borne in mind that Fatima 

. Begum would have been entitled to an eighth share of it and 
her sons to their shares of it, even if the trust deed had never 
existed ; and that she, as their guardian, would have been 


the trust deed the tiustees or she herself with their permission 

would have been entitled to receive the entire income, so that 

° the receipt by her ofa portion of the income of any of the pro- 
perty comprised either in the trust deed or in the mortgage 

B * thight he equally consistent with her title under the deed or 


+ 
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entitled to be paid their share as well as her own, while under, 
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independent of it, and therefore no proof at all of possession We OG 
under it. In the mortgage deed of the 13th September, 1902,’ 1916 

it is recited that a lease of the Kothi, 13, Russell Street, in the Gy 
city of Calcutla, was executed on the 19th April, r901, ten Mirza SIDIA 


months after the date of the appellant’s mortgage. The wit- Hosaix 


ness, Madho Lal Dagar, proves, no doubt, that he has received Na ae 
« the rent due under this lease on behalf of the trustees since S rygp 
the 13th September, 1902. Hasan 


The letters from the agents of the Bank of Bengal at zora 
Lucknow to the trustees acknowledging the receipt from the Atkinson. 
branch of their bank at Calcutta of different sums to be placed —~ 
to their credit range from the 21st August, rgor, to July 1902 
It is not shown precisely what was the true nature of these 
lodgments in the bank at Calcutta, but from their dates and 
amounts and the place of lodgment the inference probably would 
be that they were the rents of the only property belonging to the 
deceased Nawab situated in Calcutta. The evidence of Medi All 
Khan on this pointis very unsatisfactory. At p, 377 hestates that 
after the Nawab’s death be was accustomed personally to bring 
from Hakem Safdar Husain the shares of Fatima Begum and her 
two sons in the profits of the jagir villages. He then appears to 
have added that he got the profits for Fatima Begum without . 
any specification as to whose profits they were, and then, having 
been reminded of his former answer, he said it was true, that 
both answers were true. Under the trust decd Fatima Begum 
would have been entitled to all the income, her sons to none of 
it, so that this evidence is more consistent with the lady’s taking 
against the trust deed than under it. There is no satisfactory 
evidence therefore, in their Lordships’ opinion, that the trustees 
ever entered, under and by virtue of the trust deed, into 
receipt of the rent or income of the property comprised in the 
mortgage sued upon, and consequently that there is no satis. 
factory proof that the possession of this portion of the property, 
the subject of the gift, was ever delivered by the settlor to the 
trustees. 


Even if the proof of the receipt of the rent of the Kothi, 13, 
Russell Street, Calcutta, were so satisfactory as to support the 
conclusion that possession of it had been delivered to the 
trustees at the date of the trust deed, or indeed at any time 
during the lifetime of the settlor, which, in their Lordships’ 
view, it is not, the receipt of the rent of these premises, g 
differing altogether as they doin nature and character from 
the property mortgaged, separated by many miles from these : 
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jagir villages, and not forming with them one concrete whole, 


4916 * Would furnish no proof whatever of the delivery by the settlor 


eal 


to the trustees of his shares in the villages mentioned in the 


Minza Store mortgage. heir Lo'dships are, therefore, of opinion that 
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possession of the property mortgaged not having been proved 
to have been delivered, the gift is, according to the Mahomedan 
law applicable to the case, void, and that the mortgage sued 
upon is therefore a valid and a binding instrument, anda 
good security, 

The only question remaining for consideration is the legi- 
timacy of Sultan Mirza. The burden of proving his illegitimacy 
rests, according to the pleadings in the first instance at al] 
events, on the plaintiffs in the second suit. It would appear 
to their Lordships that a fallacy underlies some of the arguments 
addressed to them on behalf of the respondents on this point: 
It consists in assuming that the fact, even if true, that Sultan 
Mirza was treated by the Nawab, and especially by his family, 
with less care, kindness, consideration, and respect than the 
sons of the high-born ladies to whom the Nawab had been 
united by nikka: marriages, furnishes proof of Sultan Mirza’s 
illegitimacy. Under the Mahomedan law and indeed under 
the English law, the legitimate son of the most low born, 


«debased, and degraded woman to whom a man could be 


lawfully united has just the same proprietary right in his 
father’s property as if his mother had been the most well-born 
and the purest. But it is rather against human gature to 
suppose that this equality before the law should secure equality 
of treatmentin the domestic circle. It was also urged’ that 
the treatment which Sultan Mirza and his mother received in 
the Nawab’s family was quite inconsistent with his position as 
the legitimate son of the Nawab, and of her position as the 
legitimate wife, through a muta marriage, of the Nawab, 
The misfortune of that argument is that the position in the 
family of both Sultan Mirza and his mother, and the treatment 
both received, especially the latter, is still more inconsistent 
with her being, as the respondent alleged, the mistress of a 
menial servant, and he the offspring of their intercourse. Even 
while she was pregnant with child she was permitted privileges 
which it is almost impsosible to believe would have begen accorded 
to her if, her state being known, as it must have been, it was attri- 
putable to her improper intimacy with a menial servant. Sultan 
Mirza, when he grew up, turned out to be rather a “mauvais 
stejt.”” His connection with theatres displeased the Nawab. 
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His mother had eloped or disappeared. If he was the illegi- 


Yo6rI œ 
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timate son of the menial servant there was no reason why the - 1916 


' Nawab should not have turned him adrift. On the contrary 


pd 


he kept him on in his(the Nawab’s) home, undoubtedly Mrrza Srore 


associated, to some extent, with him, had him about his 
person. and, itis apparent on the evidence, had some regard 
efor him. In their Lordships’ view the reasonable inference 
from all the evidence on this point is that Sultan Mirza was, 
at all events, the son of Zaigham-ud-Daula and this negress. 
The crucial question then is, was he the Nawab’s legitimate 
son? There is no question that the Sultan Mirza was the 


son of this woman, Thatis admitted by all parties. Now, 


four witnesses have proved distinctly that the Nawab 
acknowledged him tobe his soa. That prima facie means 
his legitimate son: Fuzeelun Beebee v. Omdah Beebee (1), 
The first of these witnesses, Nawab Faghfur Mirza, the son 
of Prince Mutaz-ud-Daula, belonging to the family of the Kings 
of Oudh, states that he knew Zaigham-ud-Daula for thirty to 
thiry-five years, that he knew Sultan Mirza and his mother; 
that he saw the Nawab and Sultan Mirza treating each other 
like father and son, that he went to see the deceased Nawab 
in his last illness, and then found Sultan Mirza attending 
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him, that the Nawab had been displeased with Sultan Mirza - 


because the latter had become addicted to singing and dancing; 
but that as far asthe witness could judge the Nawab had 
forgiven him, that fifteen or sixteen years had elapsed since thens 
and that the Nawab on one occasion introduced Sultan Mirza 
to the Witness as hisson. The second witness, Khan Bahadur 
Shujaat Ali Khan, states that Zaigham ud-Daula told him that 
the negress, the Sultan Mirza’s.mother, washis muta wife, 
that he saw Sultan Mirza visiting the family in which Raushan 
Ara Begum lived at Murshidabad, and that this family treated 
him as a son, as did also Zaigham-ud-Daula himself, 

The third witness, Husain Ali Mirza, son of the Nawab 
Nazim of Bengal, states that Raushan Ara Begum was married 
to Mirza Kamyal Baksh, son of the late King of Oudh; that the 
knew Sultan Mirza; that he saw him with his father Zaigham- 
ud-Daula, who told the witness that’ Sultan Mirza was his son 
by a muta woman; and that he saw him once or twice visiting 
at Murshidabad during Zaigham-ud-Daula’s lifetime. This 
witness was subjected to a cross-examination, presumably cop. 
bidered effective as to the time of the da yat w hich the deceased 
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Nawab made this statement to him. The last of these witnesses 
is Munshi Salig Ram. He says that one day, about fourteen 
or sixtesn years before he gave his evidence, he, jesting, asked 


Mirza Stork Zaigham-ud-Daula whence he got this boy Sultan Mirza, and 
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he replied that he was hisson by an Abyssinian, his wife by 
muti, presented to him by his, the Nawab’s father, that he 


saw Sultan Mirza many times, aad saw his father treat him qse 


a relation, a son, or brother, and not as a servant. | 

The Subordinate Judge, at pp. 530-537, has criticised in 
detail the evidence in conflict with these statements, and shows 
conclusively, their: Lordships think, that much weight cannot be 
attached to it. 

Putting aside Sultan Mirza’s own evidence, their Lordships 
cannot find anything in the case to discredit the evidence of 
the four witnesses above named. They have no interest to 
induce them to state what they do not believe to be true. The 
criticism passed upon their evidence was, first, that Suitan Mirza 
was only introduced to each of them once, and therefore their 
recollection is unreliable, as if it was to be expected that a 
father would naturally introduce a son to a friend as his son 
more than once; and, second, that they speak to what took place 
many years ago. They profess, however, to havea clear recollec- 
tion of the eveuts they depose to; and the Subordinate Judge, 
who had the advantage of seeing and hearing them, believed 
them. Much reliance was placed upon two documents in addition 
to the trust deed, which, it was contended, contained a distinct 
repudiation by Zaigham-ud Daula of Sultan Mirza’s legitimacy, 
namely, the Tarikh Quaisara and the memorandum bearfhg date 
the 15th February 1893. Both these documents were cona- 
posed many years subsequent to the dates of the acknowledg 
ments deposed to by the four witnesses mentioned. In the first 
he names his children by his first wife and those by Fatima 
Begum, and states that there can be no heirs to him but these ; 
that these persons are the owners of and heirs of his property ; 
and that if any other claimant comes forward his claim should 
be considered invalid by the Government, 

In the memorandum he states that one of his sons by his 
first marriage, having died, his three sons, one daughter, and 
his wife Fatima, as persons in all, are hjs heirs, and he pro- 
ceeds to declare that besides these he has none, and that if any 
added person comes forward as his heir other than a son or 
daughter thereafter born to him by his wife Fatima Begum, 
ehis claim-shall be considered false and unlawful. 


LoD 
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Itis quite evident from these documents that Zaigham-ude P. C. 
Daula was very apprehensive that some person would come 
forward claiming to be his heir, else it would be: meaningless o~ 
and purposeless to write thus. These apprehensions and fears Mirza Smre 
would have been irrational if the person whose claim he desir- Husam 
ed to defeat was the well-known progeny of the negress and ie i 
a menial servant. But his fears could easily be accounted for, if Saryep 
in fact he had had a son by a muia wife whom he had treated Hasniw 
to some extent as ason, and who by reason of that treatment Foy 
might be a formidable claimant, but yet whose claims he desir- Atkinsan. 
ed, not unnaturally perhaps, to discount. Their Lordships do ~~ 
not think that the evidence of the four witnesses above-men- 
tioned is rebutted or discredited by these documents. 

If this be so, the rule of the Mahomedan law applicable to 
the case is well established: No statement made by one man 
that another (proved to be illegitimate) is his son can make 
that other legitimate, but where no proof of that kind has been 
_ given such a statement or acknowledgment is substantive 
evidence that the personso acknowledged is the legitimate 
son of the person who makes the statement provided his 
legitimacy be possible: Muhammad Allahdad Khan v. 
Muhammad Ismail Khan O), and Nawab Muhammad Azmat °* 
Ali Khan v. Mussumat Lalli Begum ©), i 

It is also well established according to Mahomedan law that 
ifa member of a family, such as Fatima Begum was of her 
. husband’s femily, makes statements touching the sonship or 

heirship of a person, such as are contained in many of the 

written documents she has signed, in reference to Sultan Mirza’s 

heirship, those statements are good evidence of the family 

repute concerning him: Baker Ali Kkan v. Anjuman Ara 

Begum \3), 

On the whole case, therefore, their Lordships are of opinion ! 

that the decrees appealed from in these consolidated appeals 

are both erroneous and should be reversed, and the decrees of 

the Subordinate Judge in both should be restored, and that 

both appeals should be allowed with costs here and below, and 

they will humbly advise His Majesty accordingly. l 

e Their Lordships, however, do not think that they can, con, 

sistently with their ‘duty as members of this appellate tribunal, 

part with this case without making a few observations on 

some remarkable features of the litigation out of which the i 


(2) a838) L. L. R.1090 All. 289, (3) (1903) L, R, 30 J, A. 94, 103, k 
(2) (3883) L, R 9 LA, 8, /@ 
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appeals have arisen. First, as to the question of the duration 
of the litigation. The first suit was instituted on the 30th 
April, 1907. Various applications were made by the parties 


Mrza Store for extension of time. The issues were fixed on the 26th 
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August, 1907. On the 19th June, 1908, the hearing began, 
and judgment was delivered by the Subordinate Judge on the 
25th October, 1909,two years and five months after tke 
institution of the suit. The petition of appeal to the Court of 
Judicial Commissioner was lodged on the 28th January, 1910, 
and judgment of the Court was not delivered till the 13th ° 
November, 1911. 

, An application for liberty to appealto His Majesty in 
Council was lodged on the igth December, 1911. Permission 
was given on the 19th December, 1912, but the notice that it 
had been given was not seived upon the respondents til the 

23rd January, 1913 , 

The petitions of appeal were lodged at the Privy Council 


Office ° on the 15th April, 1914, but the appeals were not set 


down for hearing till the 27th October, 1915, thatis about 
eight years and six months after the institution ofthe suit. 

The second suit was instituted on the 22nd Febuary, 19 08, 
The issues were settled on the 30th March, 1908. The hearing 
apparently began on the rith June, 1908, and continued at 


intervals till the 27th June, 1909. It was taken up for argu- 


ment early in July, 1909, was adjourned till the arst of that 
month, and judgment was not delivered till the 25%h Octo ber,» 
1909, The petition of appeal to the Court of the Judicial 
Commissioner was not lodged till the 27th January, 1910 and 
judgment was not given till the 13th December, rgrr. 

Such delays as these are discreditable to any judicial system, 
and their Lordships have no reason to think they are not toa 
large extent avo:dable. They vastly i increase the costs, keep 
litigants in a state of anxious uncertainty, and prejudice 
their interest in many ways. Next, the cross-examination of 
witnesses wasso unduly prolonged by the repeated asking of 
frivolous and irrelevant questions, that witnesses had to be 
recalled two or three tim:s, often at considerable intervals, 
before their cross examination was concluded, and when re- 
called, the ques:ions already asked and atiswered-were often 
repeated. The cross-examination was thus broken up into se. 
veral detached portions. . If it were specially designéd, as thei ş 
„Lordships are confident it was not, to expose witnesses to the 
“risk of being tampered with, and to promote the fabrication of 
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false evidence. no better system could-be devised for that end PR Q 
than this splitting up of the cross-examination of witnesses: ` ° i916 
Again, though the application to examine Fatima Begum may ~~ 
‘possibly have been. rightly refused in the first instance, Having Mirza Sintz 
regard to the time it was made, their Lordships cannot but regret: ai 
that after the case had progressed, and every one saw, as they yw he w 
must have seen,- that it was vital to obtain her evidence, the Sary 
Stbordinate Judge did not announce to the parties that he was Hasarm 
then ready to give permission to have her evidence taken, and Zorg 
did not impress upon the respondents in the first suit that Atkinson, 
as they sought to have declared void the solemn deed this = 
lady had entered into, and onthe faith of which she had 
obtained the appellant’s money, it was their duty to examine 
her to explain the circumstances under which she entered 
into it. That was not done, however. The defendants did j 
not again apply, and the case proceeded to drag slowly on 
without the evidence of the witness who knew all about the 
facts, and whose evidence would probably have put an end aa 
the controversy one way or another in a few hours, 
Finally, their Lordships feel bound to criticise adversely 
a practice followed in these two cases, which is as illegal as it 
is slovenly and embarrassing. By the 141st section of “The - 
Civil Procedure Act, 1877,” repeated in “ The Civil Procedure ° 
Code of 1882,” and practically re-enacted in O. XIII, T. 4 
of the Rules and Orders passed under the Code of Civil Pro- 
cedure of 1908, it is provided that a presiding Judge shall 
endorse with his own hand a statement that it (7-e,, a document 
proved or admitted in evidence) was proved against or admitted 
by the person against whom it was used. That course was in 
many instances not followed at the hearing of these two cases, 
with the result that embarrassing and perplexing controversies 
arose onthe hearing of these appeals as to whether or not 
certain documents, prints of which were bound up in the re- 
cord, had been given in evidence. There is no possible excuse : 
for the neglect, in this manner, of the duty imposed by the 
statutes, since solong ago asthe 3rd March, 1884, a circular 
was addressed by the then Registrar of the Privy Council to 
the Registrar of the High Court of ‘Calcutta calling attention a 
te the requirements of the then existing law and the necessity i 
of observing’ them. A copy of this circular was sent not only 
to the High Courts of Madras Bombay, and Allahabad, but, 
in addition, to the Judicial Commissioner of Oudh and other . 
Judicial Commissioners. Their Lordships, with a view of My i 
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Abandoning a child, See PENAL CODE, 
S. 317, H 933 


Abatement of redemption suit, second suit 
by morigagor’s son. See CIVIL PROCEDURE 
QDE, 1882, s. 371. l _ 88 

Abdication by a Mahant, See MUTH, 490 


Acceleration, See HINDU LAW, ACCELE- 
RATION, 951 


Accomplice evidence—Corroboration. 


Per Batchelor, J.—" An accomplice is a sus- 
pect witness, whose evidence must be received 
with great caution and should be materially 
corroborated before it is accepted. But the 
scales must be held even; for, while it is 
essential that accused persons should be pro- 
tected from conviction on the mere evidence of 
an untrustworthy accomplice, it is also importi- 
ant that the requirements of the Legislature in 
this respeot should not be so exaggerated by the 
Courts as fo offer a practical guarantee of 
immunity to persons guilty of grave offencas 
which are in their very nature difficult of 
detection. When all legal precautions have 
been taken and all relevant considerations duly 
weighed, there remains the plain question 
whether the Judge or Magistrate does or does 
not believe the particular accomplice. That is 
a question whigh it is the Judge’s or Magis- 
trate’s duty to answer. If after all cautions 
have been ebserved, the Judge or Magistrate is 
convinced that the accomplice’s evidence is 
true, if is his duty to say so and to give effect 
fo-his mental conviction. This process is in 
direct conformity with the definition of the 
word ‘proved’ given in the Indian Evidence 
Act.” 

Per Shah, J.——" It would be proper and 
necessary toinsist upon corroboration in respect 
of all material particulars connected with the 
atory of the proseoution (as evolved by the 
accomplice witness N), I should certainly 
hesitate to rely on such a witness on points on 
which he may not ba independently corroborat- 
ed and which might*affect the accused.” 

EMPEROR v. GOVIND BALVANT. 266 

Account-books, seizure of, for purposes of 
income-tax. See LAND REVENUE CODÐ, 
S. 154, i 323, 


GENERAL INDEX. = 


Account, suit for--Principal and agent— 
Proprietor appointed by a co-proprietor as 
common manager for payment of debis on the 
estate, whether an agent of the latier and, on 
his death, of his sons—Limitation—Indian 
Limitation Act (XV of 1877), s. 8, art, 89— 
Demand— Discharge and minority of some of the 
claimants to an account, 


In 1894, one N. M., & part-proprietor of an 
estate, entered into an agreement with his oo- 
proprietor, the respondent, under which the 


latter was appointed agent for the purpose of , 


colleating rents and profits from tha estate, in 
order gradually to pay off a heavy debt, rend&r- 
ing accounts of his management to N, M., who 
died in July 1899, leaving three sons, bwo of 
whom were minors. For about two years after 
the death of N. M., the respondent continued 
to manage the estate as before. Theagency was 
terminated by a notice dated the 16th January, 
1902. In September 1904, the three sons sued 
the respondent claiming an- account for the 
whole period of the agenoy, The Swbordinata 
Judge ordered an account from Shaban 1303 
B. 5, to Magh 1308, B, B. (July-August 1896 to 
16th January, 1902), but the High Court, on 
respondent’s appeal, limited the account to five 
months, Bhadra to Magh 1308 B. 8. :— 


Held, that, in the absence of any oross-« 
appeal to the High Court, or of any memoran- 
dum such as is required fo be filed under s, 561 
of the Code of Civil Procedure, 1882, it was not 
competent for the plaintiffs to gat in this appeal 
any further remedy than the restoration of the 
order of the Subordinate Judge, and that, having 
regard to the fact that it was not contended 
that after the death of N.M., tha position of the 
respondent was altered or that he became a 
trustee in place of an agent, art, 89 of sch. 2 
of the Indian Limitation Aot, 1877, applied and 
the order of the Subordinate Judge should ke 
restored, 


Held, also, that inasmuch as the two plaint- 
iffs who were minors did not come of age until 
after suit and the appellant who was of age was 
not capable of giving a discharge which woubd 
bind the two minors, s. 8 of the Indian Limit- 
ation Act, 1877, did not apply. , 
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Account —(concluded}. Acts (India)—(continued), 


The High Court acting on paragraph 8 of the 
plaint held, that ftom dts language, the Court 
must suppose that demands were going on as 
long as the bttsinéss was in existence, although 
the dates of the demands were not given or 
proved. Held, that there was nothing in the 
pleading which would justify the inference 
which the High Court had drawn, and in the 
absence of evidence no such inference could 
probably be drawn adversely to the claim of the 
plaintiffs. 

NOBIN OHANDRA v., CHANDRA MADHUB. 
1022 

Accounts, taking of, the Commissioner can 
decide questions of law arising on. See OOM- 
MISSIONER, 798 

Acknowledgment of son. See MAHO- 
MEDAN LAW, ACKNOWLEDGMENT, 1037 


Acts (Bengal)— 
m 1899-—I1T, 
See MUNICIPAL ACT (CALCUTTA), 
Acts*}(Bombay)— 
—— 1863—VI. 
See PUBLIC CONVEYANCES AOT, 
n 1876—I1, 
See HEREDITARY OFFICES AOT, 
mm 1 879-—V, 
See LAND REVENUE CODE. 
See KHoTI SETTLEMENT ACT. 
See GAMBLING ACT, 
—— 1888-—VI, 
See GUJARAT TALUKDAR’S ACT, 
~ 1890—TV. 
See POLICE AOT (DISTRICT). 
we 1 898—1V, 
See CITY IMPROVEMENT TRUST ACT, 
~ 1901-11, 
See DISTRICT MUNICIPAL AOT, 
—— 1905—I1, 
Soe COURT OF WARDS ACT. 
Acts (India)— 
———~}846—XI. 
See SCHEDULED DISTRICTS ACT, 
~ 1863—XXI1. 
See WASTE LANDS AOT, 
we 1865 —III, 
vee CARRIERS ACT. 
See SUCCESSION AOT, 


~ I 869—IFY, 
See DIVORCE AOT, 
-— 1§70—X VII. 


See DEKKHAN AGRICULTURISTS’ RELIEF 
AOT, 


——1871—XXVIIL 

See NEGOTIABLE INSTRUMENTS ACT, 
—— [872—I. 

See EVIDENCE ACT, 
——1872-IX, 

See CONTRACT AOT, 

— 1874—XIV, 

See SOHEDULED DISTRIOTS AOT. 
--— 1876—X. 

See REVENUE JURISDICTION ACT, 
~ 1876—XV. 

See OUDH LAWS AOT., 

——— 1876—XVII. 

See OUDE LAND REVENUE ACT, 
—— 1877—I, 

See SPECIFIC RELIEF AOT, 

m— 1877 —X. 

Sea CIVIL PROCEDURE CODE, 1877, 
—— 1882—IH1. 

See TRUSTS AOT, 

—— 1882—IV, 

See TRANSFER OF PROPERTY AOT. 
—— 1.882—X., 

See OIVIL PROCEDURE OODE, 1882. 
——1884—II, 

See INCOME TAX AOT, e 


' ——1884—IV, 


See EXPLOSIVES ACT. 
——1890—VIIL, 

Sec GUARDIANS AND WARDS AQT. 
——1894—1. 

See LAND ACQUISITION ACT, 
——1898—-YV, 

Ses CRIMINAL PROCEDURE OODE, 1898. 
— 1899—II, 

See STAMP AOT. 

— 1908—V, 

See OLVIL PROCEDURE OODE. 

—— 1908—IX. 

See LIMITATION ACT, 
o—~1908—XVI 

See REGISTRATION ACT. 

-— 1909—1ll, 

See INSOLVENCY AOT Cai: 
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Acts (India)—{concluded). 

——-1913—VII, 

See COMPANIES ACT, 

Aden Settlement Regulation (VII of 
1900), Cl. 13— Rules made by Resident at Aden 
for assessing rating values—-Rateable values 
arrived at in appeal to Resident’s Court and 
noted in assessment lists were final—Rula taking 


away jurisdiction of civil Court to examine pro- | 


perty of values fixed— Rule ultra vires. 


° , Tho Resident at Aden has been authorised by 
ol. 13 of the Aden Settlement Regulation, 1900, 
to make rules, with the previous sanction of the 
Local Government, to provide for certain speci- 
fied matters which included “the assessment 
and collection of any toll, cess, tax or other 
impost imposed under the Regulation.” The 
rules so made provided inter alia for the prepa- 
ration of an assessment list containing ‘the 
annual letting value or other valuation on which 
the property is assessed,’ for complaints to the 
Hixeoutive Committees where any property was 
for the first time being entered in the list or in 
which the entered rateable value had been 


increased, and for appeals against any rateable 


value to the Judge of the Resident’s Court, 
Rule 12 provided that after appeals, ifany, were 
decided and the results noted in the assessment 
list ‘all rateable values so entered in the list 
shall be final.’ The lower Courts held that the 
Rule made the decision of the Judge of the 
Resident’s Court in a rating appeal final, in the 
sense that the person aggrieved could not insti- 
tute a civil suit to cal! the valuation into 
question. ° 

Held, that the rule 12, as read by the lower 
Courts, afhounted to ‘ the oreation of a jurisdic- 
tion which the Legislature withheld’ ; and was 

therefore ultra vires. 
ABDULLABHAL DALJI v, THE EXBOU- 
TIVE COMMITTEES, ADEN. 296 


Adultery asa ground for refusing divorce, 
See DIVOROE AOT, s. 14, _ 818 


Agent for Mewas estates, jurisdiction of. 
See SCHEDULED DISTRIOTS AOT, s. 6. 789 

Alluvion—Islands forming in the sea~In 
Deita of a river—Crown, ownership of, over 
newly-formed lands, 

Tha Crown is the owner and the owner in pro“ 
perty ofislands arising in the sea within the 
territorial limits of the Indtan Empire, 

Held, accordingly, that islands which had 
been formed in the bed of the sea near the mouth 
or dalta of the tidal and navigable river Godaveri 
were the property of the Grown. 
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Allavion—(concluded), ° “>. 


There is no foundation forghe ‘theory that the 
territory of the Crown ceases at low-water mark, 
SECRETARY OF STATH v, SRI RAJAH 
CHELIKANI, 1007 


Appeal, exclusion of right of appeal, can be 
had only by express legislation. See MADRAS 
FOREST ACT, s. 10, 1007 


Arbitration—Order of referencemAward— 
Agreement to refer signed by all parties, but 
application for an order of reference not signed 
by one of them Order of reference made in the 
presence cf all parties-—-Decree made according 
to award—Revision—-Review of order refusing 
revision—Code of Civil Procedure (Act V of 
1908), s. 115; O. XLVII, r. 1; and sch, 2; 
ss. 1, 15 and 16, 


Schedule 2 to the Code of Civil Procedure, 
1908, which provides bys. 1 that where the 
parties to a suit have agreed that the matte in 
difference shall be referred to arbitration, they 
may apply in writing to the Court for an order 
of reference, does not require that the writing 
should of necessity be signed. 


Before the trial of a suit all parties to if 
entered into an agreement to refer the questions 
in dispute to arbitration. The agreement was 
signed by the plaintiffs and defendants each with 
his own hand, excepting a minor defendant who 
signed through his guardian ad liim appointed 
by the Court. The parties appeared before the 
Court and produced the agresment and applied 
for an order of reference, and the Court there- 
upon made the order :— 


- Held, that, as the said guardian was in Court . 


and assented to the said epplication, no 
injustice had arisen, and the said order and the 
subsequent arbitration proceedings and the 
award made therein should not be set aside 
because of the omission to sign the said applica- 
tion by the minor’s guardian ad litem, 


Where the Court has rejected objections, undar 
8. 15 of soh. 2 of the Qode of Civil Procedure, 
1908, fo an award and passed a decree under 
s 16 of that Schedule, and an application under 
s. 115 of the Code for revision of that decree is 
rejected on merits, an order under O, XLVII, 
r, 1 of the Oode, for a review of the order 


refusing revision ig not justified in the absance*™ 


of circumstances which would be the case 
within the provisions of the said s, 15 of sah. 2 
which would enable the Court fo set aside the 
award. 


THAKUR UMED v, RAI BAHADUR, 808 


° 
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Arbitration —(concluded), 


‘without intervention of Court, proce- 
dure to obifitn decree if terms of the award, 
See OIVIL PROCEDURE CODE, 3. 89. 559 


ae 
Assessment, .payment of, is a recurring 


right. See LIMITATION AOT, art. 181, 949 
Attachment, wrongful, liability for. See 
LAND REVENUE CODB, s. 154, 823 


Attestation to a deed, effect of. See DEED, 
OONSTRUOTION OF. 868 
Benami, if a mortgagee purchases mortgaged 
property benami, the morigagor can still enforce 
his security against him, See TRUSTS ACT, 


s. 90, 438 
Benami transactlon—0Oral evidence to 
prove it. 


Tt is not a fraud merely to break promises or 
‘fail to perform obligations in futuro, Fraud 
ought to be restrioted to misrepresantations, 

dishonest misrepresentations, of existing 
facts, 

A benami transaction is invariably triangular, 
The simple meaning of bexami is that a pur- 
chaser desires fo buy property but does not 
desire to buy in his own name and therefore 
buys in the name of some one else, 


Where a transaction is truly benami, ùe. 
where the purchase has been effected in the 
name of the nominal purchaser, the contract 
would be between the nominal purchaser and the 
vendor, and in casa of dispute between the 
nominal and the real purchaser, there being no 
writing between them, no difficulty can arise, 
under s. 92 of the Indian Evidence Aot, in 
proving oral agreement, 

LAXMIBAI v. KESHAV ANNAJI POKHAR- 
KAR. 134 


Bill of exchange—Acceplance—Consignment 
of goods from an enemy port by an enemy steamer 
~—Qutbreak of war after acceptance—Ship 
arriving in Bombay but leaving without dis- 
charging cargo to a neutral port before outbreak 
of war—Acceptor dishonourtng bill by non-pay- 
ment — Government Proclamation enabling 
British subject io obtain goods on enemy steamer 
in neutral pori— Negotiable Instruments Act 
(XVIII of 1881), 88. 82 and 43. 

On fhe 24th June 1914, a German, residing 
at Hamburgh, drew @ bill of exchange upon 
the defendants in favour of the plaintifis for 
£65-0-6 payable at thirty days’ sight to the 
order of the plaintiffs for value received. Tha 
bill purported to be drawn upon the defendants 
against 50 bales of goods per 8.8. Lichtenfels, 
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Bill of exchange—(concludeg). 


a German steamer. It was présented to the 
defendants for accepfance with the shipping 
documents relating to the bales of goods men- 
tioned in the bill; and was accepted on the 
20th July 1914 payable at the office of the 
plaintifs in Bombay. The §.8, Lichtenfels 
reazohed Bombay just before the outbreak of 
war between Great Britain and Germany and 
in order to evade capture left Bombay and took 
shelter in the neutral port of Marmagoa, The 


bill was presented for payment on due date with” 


the shipping documents but was dishonoured by 
non-payment. In the meanwhile, the British 
Government issued a Proclamation authorising 
British subjects to make paymenis for the pur- 
pose of obtaining their cargoes in neutral ports 
to the agents of shipowners in an enemy coun- 
try. The plaintifis averred their readiness and 
willingness to hand over the doouments against 
payment of the amount due under the bill. 
Eventually they filed a suit to recover the 
amount of the bill, alleging that the acceptance 
being unqualified and absolute the defendants 
were bound to pay. The defendants denied 
their liability contending that the acceptance 
was qualified the bill having been drawn on 
them against goods and they need not pay till 
they wera put in a position to receive the 
goods :— 

Held, (1) that the plaintiffs were entitled to 
succeed from either point of view, for if the 
acceptance was unqualified the defendants were 
bound to pay on due date, and if the accept- 
ance was qualified they were still bound to pay 
‘ot or after maturity ” wh@h money was 
demanded after the Proclamation whereunder 
consigness were permitted to take Gelivery of 
goods from enemy ships in neutral ports; 


(2) that the consideration for the acceptance 
did not fail, for the Proclamation permitted 
performance before it was too late of the condi- 
tion alleged. 

R. K. MOTISHAW AND Co, v, THE MER- 
OANTILE BANK. 521 
payment of, effect of war on. See 
CONTRACT, 0.1.2.06,1, 916 


tender of amount due under, by an 
acceptor, entitles to a set-off in a claim by liqui- 


` dator, See NEGOTIABLE INSTRUMENTS ACT, 


S. 76. , : 659 
Building contractor, payment to. See 
CONTRACT OF BUILDING. 156 


Burden of proof in cases of possession, 
See POSSESSION, 1007 


1916] ` 
Burial ground, order for closing a. See 
ULTRA VIRES, 554 
Carriers Act (IJI of 1865)—Carviers by 
sea. 


Carriers by sea in India are not entitled to 
the benefits of Act TIT of 1865. 
BOGGIANO AND CoO. v. THE ARAB 
STEAMERS LTD, 126 
Caste, suit to examine accounts on behalf of, 
See CIVIL PROCEDURE CODE, O.I,7. 8. i 
e Cause of action, splitting up of. See 
OLVIL PROCEDURE CODE, O, II, 7. 2. 45 
Certificate of the architect for payment to 
a building contractor. See CONTRACT OF 
BUILDING. 156 
Charter-party, effect of, as governing the 
relations beiween churterers and ship owners. 


See CONTRACT OF SHIPPING, 230 
Chela, succeeding to Mahaniship, See 
MUTH, 490 


Chowkidari Chakaran lands.--Zemindar’® 
right therein—DBurden of proof. 


Chowkidart Chakaran lands are lands whioh 
at or before the permanent settlement had been 
appropriated or assigned for the maintenance 
of the police forca and by reason of such 
appropriation excluded from the ZAemindari 
assessment, The Zemindar is precluded by 
Bengal Regs. 1 of 1793 and 13 of 1805 from 
utilising Chowkidari Chakaran lands for 
remunerating persona who are his personal 
servants and performed no police duties, but 
the onus of proving that the lands in dispute- 
are sO spprofriated or assigned is on the 
Government, 

MaH&RAJA SRI RAM CHANDRA v, SECRE- 
TARY OF STATE, 888 


City of Bombay Improvement Trust 
Act (Bom, Act 17 of 1898), S. 48 (11). 826 


Civil Procedure Code (Act X of 1877), 
S. 583—Decree for redemption reversed on 
appeal—~Restitution— Jurisdiction of the Court 
to which application for restitution is made to 
award mesna profits not given by the decree of 
the appellate Court, 


A mortgagor obtained a decree for redemption 


of a usufructuary mortgage from the Court of. 


first instance, and in execution of that decree 
he was put in, possession,of the mortgaged 
property on payment of the decretal amount to 
the mortgagee, On the mortgagea'’s appeal, 
the High Oourf increased the amount payable 
on redemption by a sum which the mortgagor 
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Civil Procedure Code—(oontinued),” 


failed to pay. The mortgagee, thereupon, 
applied to the Court of first instanoé for posses- 
sion and also for mesne profits for the period 
during which he was out of possession _ 


Held, that the Oourt of first instance had 
jurisdiction under s. 583 of the Code of Civil 
Procedure, 1877, not only to make restitution 
by restoring possession, but also to award mesne 
profits although the decree of the High Court 
had not expressly given such profits; that if the 
order giving mesne profits was wrong, the 
parties aggrieved had their remedy either by 
appeal to the High Court or by an application 
for revision; and that the proceedings taken 
under that order culminating in the sale at 
which the mortgagee purchased the equity of 
redemption ware valid and the appellant, an 
assignee of the mortigagor’s rights in the 
mortgage, was not entitled to maintain 2 suit 
to redeem it. 

PANDIT PARBHU DYAL v. KALYAN DAS, 
382 


Civil Procedure Code (Act XIV of 1882), 
5. 229-B, See OIVIL PROCEDURE CODE, 
S, 44. 486 


eons, 23 2-—Decree—Transfer—Assign- 
ment in writings 


Where a deoree-holder agrees tq sell. his 
decree, a transfer thereof to the purghaser could, 
by reason of s. 282 of the Oode of Civil Prose- 
dure, 1882, be effected only by an assignment 
in writing, and until such an assignment it is 
the duty of the decrae-holder (the vendor) to 
keep the decree alive ; and if owing to the bar 
of limitation the decree becomes incapable of 
execution, the vendor cannot maintain a suit 
for specific performance of the agreement 
against the purchaser inasmuch as the decree, 
which the purchaser has agreed to purchase and 
which the vandor has agreed to assign to him, 
ig a decreas capable of execution. 

JATINDRA NATH, SRIMATI PEYER, 509 


none , 278, See LIMITATION AOT, 


art. 11, 782 
mem 3, 233. See LIMITATION AOT, 
art. 11. 782 


mamma SS, S71—Abalement of sutt—Firsi 
suit by mortgagor to redeem in his personal right 
—Second suit to redeam by his co-narceners not 
barred by the abaiement, 

A mortgagor having filed a suit for redemp- 
tion died during the pendency of the suit which 
was Ordered to abate in 1883, The mortgagor’s 
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Civil Procedure Code—(continued). 


son sued in 1912 to redeem the mortgaged land 
on the grond that it Was ancestral property in 
which he had an’ interest at birth. The trial 
Court held that .the second suit was, but the 
lower appellate Court held that it was. not, 
barred by tha order of abatement in the first 
suit, On appeal :— 


Held, affirming the deores of the lower appel- 
late Court, that the first suit, not having bean 
brought by the mortgagor ina representative 
capacity, was defective as a redemption suit; 
and that, therefore, the mortgagor’s personal 
right Go sue did uot embrace the rights of his 
Go-parceners and none of them could be conclud- 
ed by the application of s. 871 of the Qivil 
Procedure Code of 1883. 

RAMCHANDRA v., SHRIPATRAO, 33 


women SS 462— Compromise— Minor— 
Sgnetion of Court, 


The provision in the Code of Civil Procedure 
(Act XIV of 1882), s. 462, making it necessary 
to obtain the leave of the Court toan agrae- 
ment or compromise on behalf of a minor by 
his guardian with reference to the suit, is of 
great importance to protect the interests of a 
minor, and in the absence of such leave such an 
agreement or compromise is invalid. 

SUBRAMANIAN v. RAJAH RAJESWARA. 860 


Compromise of a suit wherein both 
plaintiff and defendant were minors—Sanction 
of the Court on behalf of minor plaintiff-— 
Compromise not binding on minor defendani— 
Leave of the Court—Joint contract ability of a 
promisor on a. 


Where both the plaintiff and the defendant 
to æ suit were minors and the suit having been 
compromised the Court sanctioned the compro- 
mise on the application of the plaintiff's next 
friend :—~ 


Held, that the requirements of s, 462 of tha 
Oode of Oivil Procedure had not been observed 
in protection of the minor defendant, and 
consequently the plaintiff could not enforce the 
compromise against him. 





One of two joint promisors could not plead 
the minority and consequent immunity of the 
other as a bar to the promises’s claim against 
him. 

JAMNA BAI SAHEB v, VASANTA RAO. 432 
S. 561. See ACCOUNT. 1022 


e Civil Procedure Code (Act V of 2908). 
S. Ll—Rule in India regulated not by form but 
by substance, 

9 
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Civil Procedure Code—(continued). 


Though the rule of res judicata of the Code 
of Civil Procedure may be traced to an English 
source, it embodies a doctrine in no way opposed 
to the spirit of the law as expounded by the 
Hindu commentators, and so the application of 
the rule by the Courts in India should be 
influenced by no technical considerations of 
form, but by matter of substance within the 
limits allowed by law. 

SHEOPARSAN SINGH v. RAMANANDAN, 897: 
* 


Res judicata—Decision embodied in 
decree, 


The plaintiff sued, in 1910, to eject the 
defendant from certain lands, praying that the 
mulgeni lease executed by a predecessor-in-title 
of his to defendant was invalid and not binding 
on him, and that the plaintiff was entitled te 
avict the defendant as a yearly tenant. The 
Court decided the first point in the plaintifi’s 
favour; but held that for want of notice the 
plaintiff was not entitled at that stage to avicti 
the defendant. After Que notice given tha 
plaintiff again sued the defendant in ejectment. 
Thè defendant pleaded once more the mulgeni 
lease in his favour. The lower Courts held 
that the defence was barred by res judicata and 
decreed the claim, On second appeal :— 


Held, that the law of res judicata was appli- 
cable, inasmuch as in the earlier suit the first 
part of the plaintifi’s prayer found a place in 
the decretal order and was as much deoreed as 
the other part of the prayer which in the 


‘gecond part of that decretal order was rejected, 


+ 
MOTA HOLIAPPA Y. VITHAL GOPAL. 712 


Privity between the partifs—Privity 
of estate—Mortgagor who has mortgaged before 
suit cannot represent the estate—Decres not 
binding on mortgagee nol a party. 


During the minority of defendant No. la 
piece of land belonging to him was sold by his 
mother to Bhoje who conveyed it to Bavchi. 
It was then mortgaged by Bavchi to plaintiff 
in 1891. Defendant No. 1 having attained 
majority brought a suit in 1898 against his 
mother, Bhoje and Bavchi to sat aside the sale, 
To this suit plaintiff was not a party. Thesuit 
was decided in defendant No. 1’s fayour; and 
in execution, he recovered possession of the land 
in 1901. About tHAt time, the plaintiff obtain- 
ed a decree on his mortgage against Bavchi; 
and he purchased the land at a Court-sale held 
in axeoution of his decree. The plaintiff having 
sued to recover possession of -the property, was 
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Civil Procedure Code—(continued). 


met by the plea of res judicata, inasmuch as he 
. was bound by the deores against his mortgagor 
Bavehi in 1898 :-— 


Held, negativing the plea, that the plaintiff, 
as a Mere mortgagee, was not bound by the 
earlier decision, because bia title arose prior tio 
the suit in which the decree against his mort- 
gagor was obtained, and the mortgagor Bavychi 
possessing only the equity of redemption had 

uot in him any such estate as would enable him 
sufficiently to represent the mortgagee in the 
suit instituted after the mortgage. 


To make the principle of ves judicata applic- 
able, there must be between the parties in the 
earlier and the later suit some privity. 

RAMCHANDRA v. MALKAPA. 757 


Suit by Saranjamdar to recover 
possession of lands for non-rendering of service— 
Suit dismissed on the ground that land was not 
held on service tenure-—Secoud suit for recover- 
ing possession on the same ground by succeeding 
Saranjamdar-—Suit to recover assessment for 
land—Limiiation Act (IX of 1908), art. 180. 

In 1688, the plaintifi’s brother, a saranjam- 
dar, sued the predecessors-in-title of the defend- 
ants for the recovery of possession of the suit 
land on the ground that the defendant had 
ceased to perform service and had been holding 
the Jands wrongfully without payment of 
assessment, The Court held in favour of the 
defendants that they did not hold the lands on 
condition of rendering the service. The plaint- 
iff, who became the saranjamdar on his 
brother’s deathg sued, in 1912, to recover posses- 
gion of the land on the ground that the defend- 
ants had ne longer been rendering any service ; 
and, in the alternative, he sued fo recover 
assessment of the lands. The lower Courts held 
that the suit was barred by ves judicata and 
limitation. On appeal :— 

Held, (1) that the decision of 1888 operated 
as res judicata for the plaintiff took the estate, 
as it was on the death of the previous holder, 
by virtue of his inheritance from the previous 
holder subject to the provisions of formal 
resumption and xe-granfi by Government free 
from debts and aharges under the Saranjam 
rulas ; 

(2) that the claim for payment of assessment 
was barred by limitation, for neither a special 
mode of devolution nor an incapacity for aliena- 
tion prevented limitation from operating against 
the estate inherited by the plaintiff. 


MADHAVRAO v, ANUSUYABAI, 768 


F. 
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Civil Procedure Code~~(cantinued). 


——— Might and ought fo have claimed in 
the first suit—Suit on mibrigage—Sutt to recover 
possession— Void morigage—WMorigage of um- 
recognised sub-division of a bhag— Second suit to 
recover morigage-money—Failure of consider- 
ation~-Suit for money had and received-— 
Limitation -— Limitation Act (IX of 1908), 
art, 62—-Contract Act (IX of 1872), S. 24, 


In 1896, K (father of defendants Nos. 1 and 
2) mortgaged to R (predecessor-in-title of 
defendant No. 8) an unrecognised share of a 
bhag, on condition that after possession by the 
mortgagee for eleven years the mortgage amount 
was to be paid to him whenever he should 
demand it either out of property or by the 
mortgagor or his heirs personally, R went 
into possession of the land ; but his rights under 
the mortgage claim were sold and purchased by » 
the plaintiff at a Court-sale. The plaintjff 
filed asuitin 1910 against the defendants to 
obtain possession of the property : the suit failed 
on tha ground that the mortgage was invalid, 
In 1911, he filed the present, suit to recover 
Re. 788-7-0 from the estate of the deceased mort- 
gagor or, in the alternative, to recover a smaller 
sum from the holder of a decree against the 
representative of the deceased mortgages. The 
claim having been resisted on the grounds that 
it was barred by limitation and re? judicata 
inasmuch as the plaintiff might afid ought to 
have made the present claim in the suit of 
1910 :— 


Heid, (1) that the claim was not barred by 
res judicata, for (a) the claim for possession ' 
was not really a claim on the mortgage but a 
claim by virtue of the purchase by the plaintiffs 
of the mortgagee’s rights; and (b) at the time 
of the suit of 1910 his right according to the 
terms of the mortgage-deed had not matured, 
no demand having been made since the expiry 
of the eleven years mentioned in the deed: 
(2) that the claim was barred by reason of 
art. 62 of the Indian Limitation Act, 1908, for 
the mortgage-deed being void, the consideration 
failed ab initio and the mortgagea’s right was 
to olaim re-payment of the money advanced to 
the mortgagor within three years of the date of 
the mortgage-deed as money had and received, 

Bal DIWALI v. OUMEDBHAI BHULARBBAI, 

773 

Sale of lands in exacution of a decres 

we Subsequent suit by a pariy for setting aside 

the sale as illegal the lands being occupancy 
lands—Khoti Act (Bom, Act I of 1880), Ss. 9, 
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In exeoutjign progeedings between the parties, 
certain Khoti lands were sold and purchased by 
the defendantat aDourt-sale. The plaintiff then 
gued to recover possession of the Jands alleging 
that the lands being occupancy lands could not 
be sold under s, 9 of the Khoti Settlement 
Act :— 

Held, that, as the execution sale decided 
inferentially between the plaintiff and the 
defendant that the lands sold were not occupancy 
lands, the plaintiff sould not be allowed to 
re-open and investigate the same question of 
fact a second time. 


KASHINATH v. DHONDSHET. 786 


S. 16 (d)—Suit for maintenance— 





, Prayer that maintenance be made a charge on 


property within jurisdiction—Court—ZJurisdic- 
tion. 

fhe plaintiff sued her daughter-in-law in the 
Poona Court for a declaration that she was 
entitled to a maintenance allowance of a certain 
amount for her life, and prayed that the 
amount claimed should be made a charge on the 
defendants’ land in the Inam village in the 
Bhimthadi Taluka of the Poona District. The 
defendant lived ina Native State. The lower 


- Court held that if had no jurisdiction to try 


* 


the suit :-w 


Held, thaf the Poona Court had jurisdiction 
to try the suit under s, 16, ol. (d) of the Civil 
Procedure Code, 1908, for the question to be 
decided was, whether or not the plaintiff was 
entitled to a right to, or interest in immove- 
able property in the Bhimthadi Taluka by way 
of charge as security for the maintenance 
allowance which might be decreed. 


SITABAL v. LAXMIBAI. 67 


— S. 44—Oivil Procedure Code (Act 
XIV of 1882), 9. 229B—Decree—Executton— 
Decree passed ex parte by foreign Court— 
Executing Court can go into the question whe- 
ther the foreign Court had jurtisdiction— Decree 
passed by foreign Court in absentem in a 
personal action isa nullity. j 


A British Court executing a foreign decree 
has power to enquire whether the foreign Oourt 
had jurisdiction to pass the decree, 


A deoree pronounced n absentem, in aper- 
sonal action by a Court of a foreign state, the 
ahsent party not having submitted himself to 
its authority, is a nullity. 

J IVAPPA Yv. JEBRJI: 
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~——_—=_—=— §, 53, See HINDU LAW, 
MANAGER. 52 


S. 80—Suit againsi Government— 
Notice of suit—Agent of Government threatening 
injury to proverty— Suit instituted before expiry 
of two months from the date of the notice. 

The plaintiff gave a notice of suit to Govern- 
ment under s, 80 of the Qivil Procedure Code 
on the 2nd May, 1912, In the meanwhile, the 
Mamilatdar threatened to demolish the propert? À 
which was the subject-matter of the suit, The 
plaintiff, thereupon, filed the suit on the 19th 
June 1912, praying for a declaration that a 
piece of land in front of his house belonged to 
him and for a perpetual injunction restraining 
the defendant from interfering with his enjoy- 
ment of it, It was objested that the suit was 
bad as having been brought within two months 
from the date of the notice :— 


Held, that the suit was not barred by the 
provisions of s. 80 of the Civil Procedure Code, 
1908, as the plaintiff had to precipitate the 
institution of the suit owing to the threat held 
out by the defendant’s agent to demolish the 
property in suit during the currency of the 
notice. 

SECRETARY OF BSTATE v, 
RUSUL. 


GULAM 
243 


S. 89— Suit— Reference to arbitra- 
tion without intervention of Court- Application 
to file award in Court—-Procedure, 





During the pendency of a suit, the parties fio 
it referred the matters in disputd*between them 
to arbitration without the- intervention of the 
Court, The-award having been delivered, the 
plaintiff applied to the Court, under O, XXIII, 
r, 8, to record the award and to pass a deoree 
in accordance therewith. The defendant dis- 
puted the legality ofthe award on the grounds 
(1) that the arbitrators had exceeded their 
jurisdiction and (2) that they had refused an 
opportunity to the defendant to call witnesses; = 


weld, that the plaintiff had adopted a wrong 
procedure in applying under O, XXIII, r, 3; 
that he was bound to apply tathe Court under 


second Schedule to the Oivil Procedure Code, 


and that on such an application the defendant 
was entitled to raise his objections and be heard 
upon them. i 


Order XXIII, r. 3, only refers to the adjust- 
ments of suits wholly or in part by any lawful 
agreement or compromise. 
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No application can be made to obtain a 
decree on an award except as provided for in 
8, 89 of the Civil Procedure Code. 

Under s. 89, the provisions of the second 
Schedule govern all arbitrations in a suit or 
otherwise except such arbitrations as are 
specially exoluded. An arbitration between 
the parties to a suit without an order of the 
Court has not been excluded and must, there. 
fore, come under the provisions which deal with 
arbitration without the intervention of the 
Court. 

SHAVAKSHA v. TYAB HAJI 559 

S. 92—Administration suit—- Suit 

by one executor against another to take account 

—Suit iriable by the Subordinate Judge—If 

questions relating to charitable bequests should 

arise, directions could be taken by Advocate- 

General or the Collector from the District Court 
=- Practice and procedure. 


One of the exeoutors appointed by a will sued 
his co-executor in the Court of a Subordinate 
Judge of the First Olass, praying that the 
defendant should be held responsible for all 
gums of money lent by him to his friends and 
relations or proved to have been mismanaged 
during the period of his sole management and 
for a permanent injunction restraining the de- 
fendant from managing without the consent of 
the plaintiff and from preventing the plaintiff 
from managing. The Subordinate Judge found 
that the property under the will was worth 
about Rs. 89,600 out of which private legaoies 
amounted to Ry 19,500 and the rest Rs, 70,000 
were to be used for purely charitable and reli- 
gious purpeses. He, therefore, held that the 
suit should have been brought under the provi- 
sions of s. 92 of the Civil Procedure Code into 
the District Court; and dismissed the same. 
On appeal, the Joint Judge held that the suif 
was properly brought in the Court of the First 
Olass Subordinate Judge and sent it back for 
trial on the merits, The defendant having 
appealed :-— 

Heid, that the suit having been a general 
administration suit brought by one trustee 
against another with whose conduct he was 
dissatisfied, was one whioh could be entertained 
by the Subordinate Judge of the First Olass, 

Per Curiam.—* If any question relating to 
charitable bequests should arise in the present 
case before the Subordinate Judge, his proper 
course would be'to give notica to the Advocate- 
General in order that that officer might decide 
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whether any action should be taken under s, 92 
of the Civil Procedure Cede iå order to get any 
of the apecifio reliefs referred to in that section, 
It would be quite possible for ‘the Subordinate 
Judge to continue the administration of the 
estate up to the point of separating the funds 
appropriated for particular charities ag to 
which schemes would have to be framed, and 
holding these funds in the possession of 2 
Receiver until the Advocate-General or the 
Collector had obtained the directions of the 
Court, if such were necessary with reference to 
the disposal of those funds under some suitable 
scheme, Such directions of course would have 
to be taken from the Diatriot Court under s, 99.” 

BAPUJI v. GOVINDLAL, 335 


S. 97—Preliminary decree—Final 
decree —Appeal against preliminary decree only, 
although final decree could be appealed againsi 
in time—-Avoidance of payment of Court. fees% 
Court Fees Act (VII of 1870}. 


The plaintifis obtained, on the 80th July 
1913, a preliminary decree ina mortgage suit, 
A final deeres was passed in the suit on 25th 
August 1913 requiring the plaintiffs to pay- 
The plaintiffs appealed on the 6th 
November 1913, against the preliminary decrea 
only, on a Court-fee stamp of Rs, 10, although 
their objection was as regards Rs. 2,000 which 
they were required to pay by the finat decrea :— 

Held, that inasmuch as the dates permitted. 
the appellants to challenge both the prelimi- 
nary decree and the final deorea within the 
time allowed by law for appeal against the 
preliminary decree, the Court could not permit 
them to avoid the provisions of the Court Fees 
Aot by getting what might or might not be an 
effective reversal of fhe final deoree by a oir- 
cuitous method when the direct method wag 
open to them.” 


DATTATRAYA v, AIMUDDIN, 76 
. See TRANSFER OF PROPERTY 
AOT, 8, 88, 39 


———~~ S. 110—Leave to appeal to Privy 
Council — Claim for declaration and injunction 
—Valuation of claim discretionary—Trial of 
suit by Second Class Subordinate Judge The 


. real value of the claim can be shown by plaintif. 


The plaintiff brought a suit for declaration 
and injunction in the Court of the First Class 
Subordinate Judge at Broach, valuing his claim 
at Rs, 135, The oase was later on transferred - 
to the Courti of the Joint Second Class Subordi- 
nate Judge, The claim was decreed by both 


1076 


s , ° 
Civil Procedure Code—(continued). 


the lower Courts; but it was dismissed by the 
High Court? The plafotiff having applied for 
leave to appeal tothe Privy Council, the defend- 
ant contended that as the plaintiff had elected 
to value his suit at Rs. 185 and conducted 
it in the Court of the Second Class Subordinate 
Judge the limit of whose pecuniary jurisdiction 
was Rs. 5,000, he could not contend that 
the subject-matter of the suit was worth 
Ra, 10,000 :— 


Held, overruling the contention, that the 
claim being one for declaration and injunction, 
the plaintiff, by suing in the Second Class Bub- 
ordinate Judge’s Court, seemed to have made 
neither dirsctly nor indirectly any sort of re- 
presentation to the defendant as to the real or 
market value of the property to be affected, as 
distinguished from the fiscal value which, as 
the law allowed him to do, he placed upon the 
relief which he was seeking. 


MOHANLAL v. BAI KASBI, 469 


Appeal to Privy Council— Certificate 
of value by High Court not conclusive when 
proceeding upon a wrong principle. 


The trial Court held that the appellant 
though irregularly impleaded, was entitled to a 
small portion of the land subject of the mort- 
gage. The High Oourt on appeal reversed this 
finding anti included such portion in the 
mortgage-decree, The appellant applied for a 
certificate to appeal to the Privy Council, The 
plaintiff opposed on the ground that the land 
in dispute was below Rs. 10,000 in value. The 
High Court, however, granted the certifioate on 
the ground that the decree imposed upon the 
land a liability in respect of tha whole of the 
amount of the mortgage which was more than 
Rs, 10,000. In the Privy Council the plaintiff- 
respondent took the objection that the appellant 
was not competent to maintain the appeal as 
of right, inasmuch as the value of the subjeot- 
matter of the appeal was below Ra, 10,000 :-~ 





Held, that this objection must prevail; that 
the subject-matter of the dispute in appeal was 
simply the value of what the appellant claimed, 
and that for the purpose of fhe certificate the 
value of the mortgage was immaterial, 


A certificate which, on the face of it, 
proceeds on a wrong principle is not conclusive 
of the certificate-holder’s right to appeal, 

* MUSAMMAT RADHA KUMWAR v, THAKUR 

REOTI SINGH, 85 
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ma sme §, 115—Revisional jurisdiction— 
High Court-~Decision of District Courl— 
Bombay District Municipalities Act (Bom. Act 
ITI of 1901), s. 160, cl. 3. 


An application under the revisional jurisdic- 
tion of the High Court does not lie from the 
decision of a District Court under ol. 8 of 
8.160 of the Bombay District Municipalities 
Act, 1901. 

THE MUNICIPALITY OF BELGAUM ye 








RUDRAPPA. 840 
~, See ARBITRATION, 308 
POWER OF ATTORNEY. 821 


e e O, Ir, 8— Suit by plaintiffs as re- 
presenting a caste-section—Meeling of the caste 
for authorising plaintifs— Meeting not regularly 
convened—A number of caste people supporting 
plaintiffs’ action subsequent to suśt cannot valid- 
ate the action. 


The Dasa Lad Banias of Broach were divided 
into two sections, known as the Mojumpurias ` 
and Sheherias, The headman of the whole caste 
was defendant No. 1 who collected fees of both 
the sections separately and entered them in 
separate acaount-books, The plaintiffs filed 
the present suit against defendant No. 1 under 
O. I, x. 8, for taking accounts from defendant 
No, 1 and recovering from him the amount that 
might be found due on such accounts being 
taken, Af a meeting of the Mozumpuria 
section, the plaintiffs were authorized to bring 
the suit. The meeting was, it appeared, 
irregularly convened, Subsequent tọ the filing 
of the suit, 112 oub of 183 members of the 
Mojumpuria section expressed their adherence 
to the position which the plaintiffs were adopt- 
ing; while 70 members supported defendant 
No.1, The trial Gourt granted both reliefs: 
but the District Judge granted only the relief 
aa to taking of acoounts. On second appeal :— 


Held, (1) that the plaintiffa could not under 
O, I, 2. 8 of the Oiv, Pro, Code, sua on behalf 
of those numerous members of the Mojumpuria 
section who were in diametfical opposition to 


- them in the present controversy, 


(2) That it was not possible to call in aid fhe 
private expressions of consent obtained after 
suit filed so ag to supply that authority which 
was admittedly lacking at the time when the 
suit was in fact filed, 
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(8) That, therefore, the suit as constituted 
must fail, 
HARKISONDAS v, CHHAGANLAL, 1 


~a O, H, r, 2—Cause of action, splitting 
up of-—-Different causes of action. 


One Tukaram having died in 1901, his widow 
Bhagirathi sold in January 1906, two of his 
fialds, Survey Nos, 403 and 404, to Dagdu, and 
one field, Survey No. 324, to Zagdu. Dagdu, 

eZagdu and Ukardu were brothers joint in estate, 
Bhagirathi died in 1909, In 1910, Bahini, a 
daughter of Tukaram, claiming to be entitled 
to her father’s estate, filed a suit against her 
sister Tapi and Zagadu to recover possession of 
Burvey No. 324, The suit was dismissed at 
Bahini’s request, Bahinithen having sold her 
right in Survey Nos. 408, 404 and 324 to the 
plaintiff, the latter filed a suit to recover posses- 
sion of the lands against Bahini, Tapi, Dagdu, 
Zagadu and Ukardu. The lower Courts held 
that as Bahini omitted to sue in respect of 
Burvey Nos. 403 and 404 in 1910, the plaintiff 
was barred, by the Civil Procedure Coda, O, II, 
r. 2, from preferring his claim to those numbers 
in the present suit, The plaintiff having 
appealed :— 


Held, that the suit was not barred under 
QO. II, r. 2, of the Civil Procedure Code, inas- 
much as causes the of action in the two suits 
were different, the two sets of facts which 
required -to be proved in both suits in order to 
enable the plaintiff to succeed being different 
sets of facts. 





BONU v. BAHINIBAL -> , 45 
~~ O. IH, r. 2. See POWER OF AT- 
TORNEY,’ 821 


mamenn O, VILE, r, 5—Pleadings— Written 
statement— Specific dental—In absence of denial, 
fects alleged treated as admitted— Practice, 


In a suit to recover money the plaintiffs 
sought in their plaint to bring the claim within 
time by relying on a letter written by the defend- 
ants. Jt was contended by the defendants in 
their written statement that the suit was “ not 
saved by the letter put in from the bar of 
limitation.” The trial Judge held that, in 


view of the above state of pleadings, the letter, 


must be accepted -as proved; and decreed the 
claim. The lowersppellatg Court having differ- 
ed from this view, and reversed the decree, the 
plaintifis appealed :— 

Held, reversing the deoree, that the trial 
Qourt was right in thinking thatin the above 
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state of the pleadings, the letter must be 
accepted as admitted Wetween the’ parties and 
therefore unnecessary to be proved, 

LAXMINARAYAN Y, CHIMNIRAM, 946 
O. XII, r. 4—Documents admitted 
in evidence—Signalure of Judge. 


The presiding Judge should endorse as requir- 
ed by the Code of Civil Procedure with his own 
hand on every document proved or admitted in 
evidence a statement that it was proved against 
or admitted by the person against whom it was 
used. The Board announced in this case that 
in future, on the hearing of Indian appeals, 
they would refuse to read or permit to be used 
any document not endorsed in the manner 





required, 
MIRZA BADIK HUSAIN v. NAWABSAIYED 
HASHIM, 1037 


—— O0. XXI, r, 2—Payment out eof 
Court to decres-holder—Payment not certified 
to the Court— Application to execute the decree 
—Falss averment in the application that no 
payment received under the decree—Fraud 
upon the Court— Execution cannot proceed. 


The plaintiff obtained a deorse for Rs. 2,508 
against the defendant on the 18th March 1899, 
The next day, the parties effeated a compromise 
for Rs. 2,000 in full satisfaction of the decretal 
debt, The money was duly paid apd a formal 
receipt passed ; but the payment was not certi- 
fied to the Oourt, Notwithstanding this, the 
plaintiff applied to the Court to exeoute the 
decree, making a falso averment in the applica- 
tion, under s. 235 (e) of the Civil Procedure 
Code of 1882, that there had been no adjust- 
ment of the decretal amount. The lower 
Courts declined fo recognise the payment or 
adjustment, by virtue of O. XXI, r. 2 (3), of 
the Civil Procedure Qoda, and ordered the exe- 
oution proceedings to, go on, The defendant 
having appealed :— 


Held, that, on the facts stated, a fraud had 
been clearly committed upon the Oourt in the 
application for execution by reason of the false 
statements made by the plaintiff; and that the 
Court could not permit a litigant by means of 
proved false statements to obtain an unjust 
order from the Court in execution, f 

HANSA v, BHAWA. ag> 


——— 0. XXI, r. 7. See CIVIL PRO- 
CEDURE OODE, s. 44, , 486 
—— 0. XXI, r. 89—Decree—Sale *in 
cueculion—Judgment-debior selling the property 


oe 
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after auction-sale—Application by judgment- 
debtor to set asids auctsdn-sale, 

A judgment-debtor, whose property has been 
sold at a Court-sale, has a right to apply to the 
Court to have the sale set aside, as a person 
owning the property sold in execution of the 
decree within the meaning of r. 89 of O, XXI 
of the Civil Procedure Code of 1908, although 
he has transferred or attempted to transfer his 
interest in the property to a third party after 
the Court-sale. 


PANDURANG v., GOVINDA, 571 
mO, XXI, £, 3, See CLVIG PRO- 
CEDURE CODE; s. 89. 559 
mom 0, XXXIV, r, I. See TRANSFER 
OF PROPERTY AOT, s. 88. 38 
$0, XXXIV, r, 5, Seo TRANSFER 
OF PROPERTY ACT, s. 88. 38 


t0. XXXIV, r, 5 (2). See DEKKHAN 
AGRICULTURISTS’ RELIEF ACT, s. 15-B, 475 


—Q. XLI, r. 23—Remand—Adoption, 
suit to set aside—Fraud not proved—~ Undue 
influence found to have been exercised — Remand 
by appeal Court for framing new issues and fresh 
decitsion—Remand order not valid— Undue in- 
fluence is a branch of fraud in equity— Specific 
Relief Act (T of 1877), s. 38, 


A suit to set aside an adoption was dismissed 
by the trial ‘Oourt on the ground that no fraud 
was proved to have been practised on the 
adopting widow. It was urged in appeal that 
tha adoption should be set aside on the ground 
of undue influence. Tha lower appellate Court 
being of opinion that the transaction was 
unconscionable, granted leave to amend the 
plaint and remanded the suit to the trial Court 
in order that it “should after taking a supple- 
mentary written statement, frame the issues 
raised by the new pleadings and decide the 
case on the merits.” The defendants having 
appealed :— 

' Held, (1) that the lower appellate Oourt had 
committed a material irregularity, inasmuch as 





‘it could re-appreciate the evidence and allow 


necessary amendments of the pleadings con- 
sistent with the case made before that Court, 
but it could not require the trial Court to 


-re-consider the whole case de novo and write 


another judgment ; 


(2) that there was nothing to prevent the 
lower appellate Court from giving relief if it 
found a case of undue influence established, 
since such a case would not be inconsistent 
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with the allegations in the pleadings as undue 
irflaence was a branch of fraud In equity, and 
invited the same relief under s. 38 of the 
Specific Relief Act, 1877. 

NARAYAN v. AKKUBAI, 27 


m Remand—High Court. 


Even if it be competent to the High Court in 
second appeal to remit a oase for re-hearing on 
an issue not raised in the pleading or even 
suggested in the Courts below, that ought onlye 
to be done in exceptional cases for good cause 
shown and on payment ofall costs thrown away. 

MAHARAJA SRI RAM OHANDRA v, BEO- 
RETARY OF BTATE, 838 


———-Q, XLVII, r.l—Review of order 
refusing revision, 

Where the Qouri has rejected objections, 
under s. 15 of soh, 2 of the Code of Civil Pro- 
cedure, 1908, toan award and passed a deoree 
under s, 16 of that Sohedule, and an application 
under s. 115 of the Code for revision of that 
decree is rejected on merits, an order under 
O., XLVII, r, 1 of the Code, for a review of the 
order refusing revision is not justified in the 


-absence of circumstances which would be the 


case within the provisions of the said s, 15 of 
soh. 2 which would enable the Court to set 
aside the award. 

THAKUR UMED SINGH v. RAI BAHADUR 


SETH SOBHAG MAL, 808 
Sch, Uf, r. 12. See ARBITRATION, 
808 


r. 16, See ARBITRATION. 808 


Commissioner — Taking of accounts Power 
to decide questions of law-—-Couri’s jyrisdiction 
to decide the questions—~High Court Rules 
(Original Side), Rules 897, 899. 

The Commissioner on the Original Side of 
the High Court is entitled to decide questions 
of law whioh may arise while taking the 
accounts. It is not open to any of the parties 
to the reference to ask the Judge to give his 
opinion on questions of law which have arisen 
in the taking of the accounts, The parties oan 
only file exceptions to his report when made. 

LAXMIBAI v. HUSAINBAI. 798 


Companies Act (VIZ of 71913), S. 38— 
Rectification of Register~Power of Court— 
Directors’ power tq refuse to register a share- 
holder—Oourt's power to interfere with the dis- 
cretion—Appeal to High Court. 

The proviso to s. 39 of the Indian Companies 
Aot, 1913, should not be confined to the last 


seated 
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clause, but must be read asa general reserva- 

tion imposed on all the olanses of the section. 
The conditions precedent to the existence of 

an appeal under s. 38 are that the lower Court 

should have directed an issue to be tried in 


which some question of law was raised, and 


that that Court should have come to a decision 
on such issue. 


The purohaser at a Court-sale of the right, 
eitle and interest of a share-holder is not 
entitled as of right to have his name entered in 
the register of the Company as a shareholder ; 
but he is subject to the same rules on the point 
as a private purchaser is, 
MANILAL V, GORDHAN SPG. AND MFG, 
oo, 982 


Compromise of suit to which minor is 
party, See CIVIL PROCEDURE CODE, s. 462, 
i 860 


Contract, C.LF. C.1. — Bill of exchange 
presented with shipping documents— Acceptance 
of the bill — Outbreak of war—Goods shipped 
on enemy ship— Arrest of the ship as prize—Non- 
payment of bill at maturity--Goods delivered 
later at destination—Liabilsty to pay amount of 
bill with interest—~Bill presented without ship- 
ping documents—Acceplance afier oul-break of 
war—Accentance not supporied by consideration 
— Non-liability lo pay the bill, 


The defendants ordered through the plaintifis 
aluminium circles, in shipments of twelve 
boxes each to be delivered at Madras on C.LF, 
O.I. terms, The first consignment was shipped 
on board 8S, Barenfels on the 16th July 1914 
and the gecond on 88. Kybfels on the 25th 
idem, froma German port, The plaintiffs drew 
against the defendants for the first shipment, 
the bill of exchange was presented to the 
defendants along with the shipping documents 
and was acoepted by the defendants on the 31st 
July 1914, On the 9th Ootober 1914, the 
plaintifis drew a bill of exchange as regards the 
second shipment; if was presented to the 
defendants who accepted it on the 10th 
November 1914. Both bills were not honoured 
on due dates of payment, Owing to the out- 


break of war, 88. Barenfels was seized as.a. 


prize ; but she was allowed to finish her voyage, 
when she delivered the detendant’s shipment 
at Madras on the Sth June 1915, The defend- 
ants accepted the cargo and paid the amount 
of the first bill. The plaintiffs sued fo recover 
from the defendants interest on the amount of 
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the first bill from its maturity to fhe date of 
payment and for the arhount due on the second 
bill with interest j-— : 


Held, (i) that, as regards the first bill, the 
defendants obtained all that they were entitled 
to obtain under the O.I.F, contract when the 
bill was presented fo them for acceptance, that 
is to say, good shipping documents; that, as 
they accepted them, the riek thereafter was 
entirely their own and they were not entitled 
fo refuse payment on maturity; and that 
having refused paymant on maturity they were 
liable for overdus interest after that date ; 


(2) that, as regards the second bill, inasmuch 
as the bill of lading had become a void contract 
before it was tendered to the defendants on the 
10th November 1914, there was at the time a 
failure of consideration for the acceptance of the 
bill of exchange; and the defendants ware, 
therefore, not bound to pay at maturity, 


In the ordinary course of business, a seller on 
C.1.F, terms is entitled to ba prepaid by his 
buyer on presentation fo the latter of valid and 
legal shipping doouments. 


Oontracts entered into between subjects of 
countries, which were af peace when tha 
contracts were made, are not necessarily abroga- 
ted by the breaking out of hostilitiés between 
those countries. Unless the contracts are of a 
very special kind, the effect of war is not to 
avoid them totally but merely to suspend tha 
remedies of one or other of the parties to them. 
Such contracts would doubtless remain in 
abeyance during the continuance of hostilities 
but upon their ceasing nô good reason can ba 
shown why the rights still enforceable should 
not be duly enforced, the Governments of the 
parties to such contracts having now re-estab- 
lished all peaceful and normal relations, 


Hence, where a contract requires continuous 
performance of mutual duties by the parties to 
it and such duties cannot be so mutually 
performed during the continuance of a war, and 
further suspension of such mutual rights and 
obligations for an indefinite period go muoh 
beyond merely placing the contract in abeyance, 
the contract becomes, on the outbreak of war, 
void, inasmuch as taking it up upon cessation of ™ 
hostilities would be something more than 
renewing if, would, in fact, be substituting for 
it an entirely new contract, A like rule woujd 
doubtless be applied to the oase of partnership 
between subjects of belligerent atates. 
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All contracts’ of affireightment are put an end 
to by the Šut- break of hostilities between the 
Governments of the shipper and the shipmaster, 

MARSHALL .& CO. v. NAGINCHAND 
FULOHAND. 915 


—— — acceptance of — Proposal with a 
condition~~Acceptance — Compliance with con- 
dition— Contract to biqueatha village Specific 
performance—-Practice — Special leave to cross 
appeal. 

Upon the marriage of the appellant in 1886, 
her great-aunt, a childless Hindu widow, who 
had brought up the appellant from an early age 
and was anxious that though married the 
appellant should continue to live with her, 
agreed that if the appellant and her husband 
would reside with her she would (inter alia) 
make provision for the appellant by the purchase 
of eunspecified immoveable property for her. 
The appellant and her husband accordingly 
resided with the great-aunt. In 1893 the great- 
aunt bought a village in her own name, but, as 
she declared, for the appellant, As the title of 
the village was not taken in the appellant’s 
name her husband became dissatisfied and 
ceased to reside with the great-aunt, who in 
October 1893 wrote to the appellant to the effeot 
that the village had been purchased for her and 
would bs "iransterred to her on the writer's 
death, The appellant and her husband there- 
after resided with the great-aunt until the 
great-aunt’s, 

Held, that the letter of October 1893 was a 
proposal with a condition which was accepted 
and there was thus a complete and binding 
contract in October 1893, and that there was 
compliance with tha condition and the appel- 
lant was entitled to recover possession of the 
village. 


MALRAJU v, VENKATA. 651 


breach of—Measura of damages— 
Sale of shares—Non-payment—Provision that 
on breach by tha buyer the seller had the option 
to resell by auction, effect of-— Notice of intention 
to exercise the option—Indian Contract Act (IX 
of 1872), s. 107. 





The measure of damages for breach of a con- |. 
“tract for sale of negotiable securities, for 


instance, shares, is the difference between the 
contract prica and the market price at the date 
of the breach, with an obligation on the part of 
the seller to mitigate the damages by getting 
the best price he can at the date of the breach, 
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The aeller is not bound to reduce the damages, 
if he can, by a subsequent sale at batter prices. 
Ifthe seller holds on tothe shares alter the 
breach, the speculation as to the way the market 
will subsequently go is the speculation of the 
seller, not of the buyer, the seller cannot 
recover from the buyer the loss below the market 
price at the date of the breach if the market 
falls, nor is he liable to the purchaser for the 
profit if the market rises, 


A contract for sale of shares to be delivered 
ona certain date contained a term providing 
that inthe event of the buyer not making pay- 
ment on the date of delivery the seller should 
have the option of re-selling the shares by 
auction, and any loss arising should be recover- 
able from the buyer, On failare of the 
purchaser to take delivery, the buyer gave 
notice of his intention to sell the shares by 
auction, but did not carry out his intention i= 


Held, that, upon breach by the purchaser, his 
contractual right. to the shares fell to the 
ground, and there arosa a right in the seller to 
damages; that the stipulation in question meant 
that the seller might, if he thought fit, liquidate 
the damages by ascertaining the value of the 
shares at the date of the breach by an auction 
sale as specified ; and that if the seller availed 
himself of that option be was not selling the 
purchaset’s shares with a consequential obliga- 
tion to account to him for the price but was 
zelling shares belonging tothe seller which the 
purchaser ought to, but failed to, take up and 
pay for in order to ascertizin whet was the loss 
arising by reason of the purchaser nor complst- 
ing at the contract price. 


Held, also, that the said notice by the buyer 
did not amount to an election to take a measure 
of damages to ba arrived at by a resale, and 
that s. 107 of the Indian Contract Act had no 
application. 

A.K,A,8. JAMAL v, MOOLA DAWOOD, 315 


~—— Building— Money payable on final 
bill certified by engineer—Owner liable to pay 
amount of the bill— Engineer liable for mistakes, 
if any, in the bill, r 


The plaintiff entered into a contraot with the 
defendants for building their house, one of “the 
terms of the confract being that when the 
plaintiff completed the work, the defendants 
would get their engineer to measure the same 
and pay immediately all the moneys due, When 
the plaintiff presented, on completion of the 
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work, his final bill certified by the defendants’ 
engineer, the defendants submitted the bill to 
another engineer, and finding that the measure- 
ments included in the bill were exoessive, con- 
sented to pay only for the re-measuremenis. 
The plaintiff having sued to recover the amount 
of the bill: 


Held, that the defendants were bound to pay 
under the bill; and if they discovered that their 
engineer had made mistakes, they had their 
remedy against him, 


Where the parties agree that a building con- 
tractor shall be paid according to the final 
certificate of the architect and that oertificate 
is issued, the employer cannot impeach it 
except on the ground of fraud. It the architect 
is incompetent and makes mistakes in preparing 
the final bill then the employer has his remedy 
against the architect, but the building contrac- 
tor is bound to be paid. 


ALI MAHOMED v, PANDURANG., 156 





construction of—Sale of goods— 
Contract of sale of goods—Orders for purchase 
limited to a certain maximum — Liberty to 
vendor to send or not to send the goods. 


On the 25th April 1914, the plaintiffs agreed 
to purchase Alizarine goods ofthe defendants 
at 7 ag. 9 p. per pound. A shifting scale of com- 
mission was allowed upon the agreed rate, the 
discount varying according to the amount which 
should be purchased up to 300 drums in the 
course of a year, The above agreement was 
made subject tp certain conditions, chief among 
which were: (1) when an order of plaintiffs 
reached tke defendants the latter should send 
the goods, if ready in their godown; (2) the 
goods should be credited according to the date 
of despatch and the defendants wera at liberty 
to send or not to send every single artiola out 
of those comprised in the order. On the 29th 
April 1914, the defendants agreed to, and 
approved of, the above transaction, The plain- 
tiffs ordered out 86 casks of Alizarina dye 
from the defendants, which were duly sent. 
In July and August 1914, they ordered out 
more casks but the defendants said at first that 


they had no goods in stock and wrote after-. 


wards that they were unable tc supply the 
goods owing to the war..,In January 1915, 
the plaintifis-called upon the defendants to 
deliver to them the remaining 264 casks, 
and on their failure to do so, filed the present 
suit fo recover Rs, 71,400, being the diference 
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between the contract price and the market rate 
of the commodity. The trial Court dismissed 
the suit, on the ground that the writing of 
the 25th April 1914 created-no valid and bind. 
ing contract between the parties. The plaintiffs 
having appsaled ; 


Held, (1) that the omission, from the writing 
of the 25th April 1914, of tha maximum which 
might be ordered, wae no reason for not giving 
effect to its terms provided -any order had in 
fact been given ; 


(2) that, as soon as an order was received 
by the defendants from the plaintifis, there was 
è binding contract for the supply of goods 
mentioned in the order, though until such an 
order was received it would be open to the 
defendants to withdraw from the transaction 
by giving notice to the plaintiffs ; 

(3) that the condition which gave libert? to 
thea defendants to send or not to send every 
single article ont of those comprised in the 
order of the plaintiffs did not import a power in 
the defendants to refuse altogether to perform 
an order which they had received, 


GANI LATIFF v. MANILAL, 217 


— Time as of the essence of contract— 
Construction—-Consené decree, 





Under a consent decree the plainfifi’s house 
was to be exchanged for one of the defendant’s 
houses after tha plaintiff had constructed on hia 
premises a well and a sink; those additions 
were to be made and the exchange effected by 
the end of June 1912. The ‘plaintiff failed to 
carry oui the additions within the stipulated 
time; but two years later he applied for execu. 
tion, The defendant resisted on the ground that 
time being of the essence of the contract, so 
much of the consent decrees was voidable at hig 
option, owing to the plaintifi’s failure: 

Held, negativing the defendant's contention, 
that time was not of the essence of the contract, 
for at the time the consent decree was made the 
defendant did not regard it as of vital import- 
ance that the additions which were to be made 
to the plaintifi’s house before the exchange 
could be effected should becompleted before the 
30th June 1912. 

BHAGVANT v, APPAJI, 803™ 


Admissibility of extrinsic evidence— 

Rate of payment for work done under a contract 
— Over all rate, effect of an. ° 

The rate of payment for work done under a 

written contract to execute it is determined by 
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the terms of the contract, and consequently 
extrinsic evidence as to the rate of payment 
allowed for such work to another contractor or 
to same contractor under another contraut is 
irrelevant and inadmissible. 


Under the terms of the contract in this oase 
the schedule of rates of payment specified under 
one head a certain rate for carting permanent- 
way material and under another head the rate 
- for carting explosives, and the note referred to 
in the schedule fixed conditions of carriage of 
cement and explosives. The question in dis- 
pute was as to the rate of payments for carting 
cement im- 


Held, that cement was permanent-way 
material and the rate of payment for carting 
camant was that specified inthe schedule for 
carting the permanent-way material; that the 
note did not fix the rate of payment, and the 
conditions which attached to the carriage of 
cement were not the same as those which attach- 
od to the carriage of explosives ; and that 
although both explosives and cement were to be 
carried under special instructions and the 
carriage of cement might consequently be more 
costly than other permanent-way materials, 
yot the rate of carting permanent-way materials 
was fixed £s an over-all price and the fact that 
one article hight be mors costly to handla than 
another did not affect the rate of payment 
under the terms of the contract, 


SETH JASWANT RAI v, SECRETARY OF 
STATE. 855 


—~-——shipping—Charter-pariy— Bills of 
lading— Where the two documents conflict the 
governing contract between ship-owner and 
charterer is the charier-party— When stevedore 
though appointed by charterer remains the ship- 
owner’s ageni—Damaga caused by insufficient 
dunnage—Liability of ship-owner—Shortage, 
liability for. 


The plaintiffs chartered a steamer belong- 
ing to the defendants for a voyage from Akyab 
to Bombay. Under the terms of the charter- 
party the charterers’ stevedores at the port of 
loading were fo be employed at current market 
“rates but not exceading the owner’s contract 
rates, The charter-party also provided that the 


owners were liable “to pay for damage to cargo. 


oqpasioned by bad stowage, by improper or 

insufficient dunnage;” that the steamer was 

to be responsible for any proved shortage; 
i 3 
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and that all the sweepings were to be deli- 
vered to the charterers at the port of dis- 
charge. The bills of lading, whioh were issued 
to the plaintiffs on shipping their goods, con- 
tained a special condition that the ship was 
not responsible for loss or damage caused by 
insufficient packing or for usual and reasonable 
wear and fear of packages. When the ship 
completed its voyage at Bombay, it was found 
that 710 bags of the plaintiffs were damaged, 
which damage was caused toa certain extent 
by improper laying of the dunnage at the port of 
loading ; that there was a shortage of 400 owta. 
in plaintifs’ consignment; and that the 
sweeping amounted to 576 owts. The plaintifs — 
having sued to rect/er the amount of damages 
and the value of the shortage and the sweep- 
ings i— 

Heid (1) that the ship-owners were ordinarily 
liable to pay for the damage to cargo occasioned 
by bad stowage or improper or insufficient 
dunnage ; and their liability was not modified 
by the clause in the charter-parby about . steve- 
dores, for the stevedores remsined the agents 
and paid servants of the ship-owners for the 
purpose of discharging the duty of the ship- 
owners in loading the oargo ; 


(2) that the defendants were also liable for 
the shortage, notwithstanding the condition in 
the bills of lading, for as between the charterers 
and the ship-owners, the prevailing contract 
was the charter-party ; 


(8) that the plaintiffs were further entitled to 
the sweepings, under the specific provision 
made for them in the oharter-party. e 

THE BOMBAY AND AFRICA STHAM NAV. 
CO, v, HAJI AJUM. 280 | 


with enemy—Payment of interest 
under contract entered into before outbreak of 
war—Trading license granted to alien enemy— 
Suspension of interest afier the outbreak of war. 


The existence of a state of war between the 
respective countries of the debtor and creditor 
suspends the accrual of interest when it would 
ordinarily ba recoverable as damages and not 
as a substantive part of the debt. Ifthe enemy 


‘oreditor remains in the country of the debtor 


the accrual of interest is suspended until the . 
debtor has actual notice that the principal debt 
can safely be paid without the poesibility of its 
enuring for the benefit of the enemy during the 
continuance of hostilities, : 


PADGETT vy, JAMSHETSI, 190 


1916] : 
Contract Act (ZX of 1872), S. 20. See 
CONTRACT. AOT, s. 65. 201 


S. 24. See OIVIL PROCEDURE 
CODE, s, ll. 773 


S. 47-—Sale— Vandor’s duty to 
tender goods at the time specified—Delivery of 
Railway receipt not suffictent—Bombay Cotton 
Trade Association, Rule 17. 

The plaintiff agreed to sell to the defendant 
200 bales of cotton—March delivery—between 
ethe 15th and 25th. The contract was expressed 
to be governed by the Rules of the Bombay 
Cotton Trade Association; and provided that in 
no circumstances was the contract to be cancel- 
led. One of the Rules of the Association 
required that the vendor was bound to tender a 
delivery order backed by tL: goods before 1 P.M. 
on the due date. In the event of his failure to 
do sothe buyer was entitled to (1) cancel the 
contract ; (2) buy at seller’s risk, or (3) close at 
ths room-rate of the day, On the 19th March, 
the plaintiff gave to the defendant a railway 
receipt for 100 bales. The defendant applied to 
the railway authorities for the goods on the 
25th ; but as he failed to receive any, he returned 
railway receipt to the plaintiff on the 26th inti- 
mating to him that by reason of non-performance 
of the contract by the plaintiff, the same was 
cancelled. The plaintiff alleged that the terms 
. of the contract exoluded cancellation and that 
had the defendant informed him of the non- 
delivery of 100 bales on the due date, he had 
another 100 bales ready for delivery. The 
plaintiff, therefore, sued to recover the difference 
between the contract rate and the market rate 
on the due dat® :— 


. Held, (1) that it was the plaintifi’s duty to 
satisfy himself that the goods covered by the 
receipt had actually arrived before due date and 
if he failed to do so he would not be absolved 
from the obligation of tendering the delivery 
order backed by the goods; 

(2) that the plaintiff having been in breach 
could not sue to recover damages on the contract, 
MUKANCHAND v. NIHALCHAND. 96 


ww §, 55—Vendor and Purchaser— 
Coniract to sell land—Time of the essence of the 
contract— Time for completion fixed by the con- 


tract, effect of —Specific performance—Undue, 


delay—Intention — Forfeiture of deposit and 
power to resell, if eontract,yot completed within 
a fixed time. - 

Where in a suit for specific performance of 
@ contract to bell land, the issue is whether 
time is of the essence of the contract, the law 


3 
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applicable to the point is contained in the 
Indian Contract Act, 3.955, which foes not lay 
down any principle whioh differs irom those 
which obtain under the law of England as 
regards contracts to sell land. Under English 
law equity, which governs the rights of parties 
in cases of specific performance of contracts to 
sell real estate, looks not at the letter but at 
the substance of the agreement in order to 
ascertain whether the parties, notwithstanding 
that they named a specific time within which - 
completion was to take place, really and in 
substance intended more than that if should 
take place within a reasonable time, 


The Court will apply the doctrine, if if can 
do justice between the parties, and’ if there is 
nothing in the express stipulation between the 
parties, the nature of the property or the 
surrounding circumstances which would make 
it inequitable to interfere with or modify the 
legal right. 


The application of the doctrine may be exolud- 
ed by any plainly expressed stipulation, if its 
language plainly excludes the notion that the 
fixed time limits were of merely secondary 


` importance in the bargain, and that to disregard 


them would be to disregard nothing that lay at 
its foundation. > 


The doctrine, however, will no? be applied 
where there has been undue delay on the part 
of one party to the contract, and the other has 
given him reasonable notice that he must 
complete within a definite time. 


The Court will infer an intention that time 
should be of the essence from what has passed 
between the parties prior to the signing of the 
contract, the construction of which, however, 
cannot be affected by what takes place after it 
has once been entered into. 


A stipulation in a contract of sale of land 
that should the purchaser not pay the balance 
of the purchase-money within the period therein 
fixed he was to have no right to the deposit paid 
on account, and any claim of his was to be void, 
and the vendor was, after the fixed data, to be 
at liberty to resell, was held not to make time 
of the essence of the contract. 


JAMSHED v. BURJORJI. 163™® 


—— §, 56 —Contract with enemy—Trad- 
ing with enemy—Hostile Foreigners Trading 
Order — Impossibility of performance — War 


avoids all contracts with enemies. 
e 


` ¢ 
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On the ‘18th February 1914, the defendants 

{a German‘Jeint-sfook company incorporated at 
Hanover, having,a branch in Bombay under 
the sole matlagement of a German subject) 
-agread to purchase from the plaintifis waste 
produced in the latter's mills for the year 
ending the 31st December 1914, and to take its 
delivery at least once monthly at rates specified. 
A deposit of Government Promissory Notes of 
34 percent. of the nominal value of Ra, 2,200 
was made by the defendants. On the 4th 
August 1914, war was deolarad between Great 
Britain and Germany. The plaintiffs wrote to 
the defendants on the 18th idem calling upon 
them to take delivery of waste under the 
contract. The defendants’ manager replied on 
the 22nd, saying that owing to the present 
political position they were not allowed to do 
business in India and desired the plaintiffs to 
keep delivery of waste standing over until 
business was allowed to be resumed. On the 
5th September 1914, the manager was interned 
azan alien enemy at Ahmednagar. The plaint- 
iffs called upon the manager on the lith 
November to take delivery of tha waste; and 
again on 8rd December wrote to him to comply 
with notice of November on or before 8th 
Desember—a time, which was subsequently 
extended fo the 16th idem. The manager 
relied in reply upon s. 56 (2) of the Indian 
Contract Act, 1872. The Hostile Foreigners 
Trading Order was issued on the 14th November 
1914. The defendants applied to the Local 
Government for permission to carry on their 
local business ; but permission was not granted 
till 8th February 1915, Tho plaintiffs sold the 
waste by auction and sued to recover damages 
occasioned to them on such sale; and olaimed 
to retain the deposit towards such damages: 

Held, dismissing the suit, (1) that, owing to 
ciroumstanoes arising fron the out-break of war, 
it had become impossible for the defendants to 
perform their part of the contract ; 

(2) that even assuming thatit only became 
impossible after the 14th November, the grant- 
ing of further time up to the 16th December by 
the plaintiffs for taking delivery, waived any 
breach committed before that date ; 

(3) that the defendants were entitled toa 

“feturn of their deposit under s, 65 of the Indian 
Contract Act, 1872. 


" On the out-break of war all contracts with 


align enemies become illegal, 
THE TEXTILE MFG, OO. v. 
BROS. : aa 


SALOMON 
106 
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———~S, 65--Contract becoming void- 
Repayment of advantage under the contract-— 
Payment of freight in advance—Voyage aban- 
doned owing to Government orders—Refund of 
freight—Carriers Act (III of 1865)—Carriers 
by sea are not common carriers, 


The plaintiffs consigned, under a charter. 
party, 2,500 bales of cotton for Genoa on board 
a steamer belonging to the defendants, and paid 
Rs. 32,160 for freight. The steamer, however, e 
did not leave the harbour and abandoned the 
voyage, as the Government prohibited the 
import of cotton into Genoa. Eventually, the 
steamer unloaded her cargo ; but the defendants 
required the plaintifis to deposit with them 
Rs. 12,000 to oover the expenses and logs in- 
curred by the ship. The plaintifis having paid 
the amount under protest, sued to recover the 
amounts of freight as well as deposit : 


Heid, (1) that the case was governed by s, 66 
of the Indian Contract Act, and the plaintiffs 
were entitled to recover the amount paid by 
them in advance for freight ; 


(2) that the defendants were entitled to 
reasonable.axpenses in unloading, sto., of the 
oBrgo, 


Oarriers by sea in India are not entitled to 
the benefits of Act IIT of 1865, 

BoGGIANo & OO, wv, THE ARAB 

STEAMERS DTD. 126 


—-—— Mistake as to an essential matter of 
jact— Avoidance of caniract--A person executing 
mortgage in the owner's name-—Seed of transfer 
by mortgage to a third party signed by the same 
person—Transferes suing to recover money on 
discovering that the owner did not sign the 
transfer—Hatlure of consideration. 


C representing himself to be M mortgaged 
M’s property; and also joined in a transfer of the 
mortgage executed by the mortgagee (defendant) 
to the plaintiff, When the plaintiff discovered 
that both the mortgage and the transfer were 
executed by a forger, he sued the defendant for 
return of the purchase money as on a total 
failure of consideration. The tgial Court applied 
the maxim caveat emplor and dismissed the 
suit. The plaintiff having appealed :— 


4 
Held, that the dgisndant wag bound, under 
s. 65 of the Indian Contract Act;-to repay the 
money, for both parties being under the belief 
that the real owner was putting his signature to, 
the deed of transfer, committed a mistake as 
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to an essential matter of fact which avoided the 
contract under s. 20, Indian Contract Act. 
ISMAIL v, DATTATRAYA. 201 

—— S, 70— Obligation of person enjoying 
the benefit of non- gratuitous act—~Act must be 
done for another person-~Subrogation— Stranger 
paying of a subsisting mortgage - Subrogation 
to mortgagee’s position, 

During the pendency of proceedings for sale 

eof mortgaged property in exeoution of a decree 
-for sale upon the mortgage, defendant No, 2, 
who held a decree for money against the mort- 
gagor, had the property sold in execution of his 
decree and purchased the property himself, 
When the property was thereafter put up to 
sale under the mortgage-deoree the mortgagor 
borrowed a sum of money from the plaintiff and 
paid off the mortgagee. The property was then 
sold by the mortgagor to the plaintiff for the 
sum borrowed as also for a further sum paid. 
The plaintiff having been ejected from the pro- 
perty by defendant No, 2, sued to recover the 
consideration money from the mortgagor; and as 
regards the money paid to the mortgages, he 
claimed to stand in the shoes of the mortgagee 
and asked that the amount should be recovered 
by sale of the mortgaged property or from 
defendant No. 2 personally, under s. 70 of the 
Indian Contract Aot, 1872 :-— 

Held, (1) that the plaintiff's claim to sompen- 
sation under s, 70 of the Indian Contract Act 
was not established, inasmuch as the payment 
was made not only without the consent, but 
without the kngwledgs, of defendant No. 2, the 
object of the payment being to benefit the 
plaintiff himself ; 

(2) that the plaintiff who was a stranger 
paying offa subsisting mortgage was entitled to 
be subrogated to the position of the mortgages ; 
and was, therefore, entitled to recover the sum 
paid to the mortgagee by sale of the mortgaged 
property. ° 

TANGYA v, TRIMBAK. 700 

S. 102—Siloppage in iransit— 

Hezpressions ‘document showing title’, ' docu- 

ment of title,’ and ‘ insirument of title’ to goods 

—Test to be applied in determining whether a 

document is a document of title—Ratlway receipts 

are instruments of title— Assignment by endorse- 

ment of railway receipis by ige buyer by way of 

pledge—Right-of unpaid vendor—Transfer of 
Property Act (IY of 1882), ss. 4 and 137, 

Whenéver ary doubt arises as to whether a 
particular document is a ‘ dooument showing 
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title ' or a ‘ document of title’ te goods for the 
purposes of the Indiafi Contract’ Act (IX of 
1872) the fest is whether the document in 
question is used in the ordinary course of busi. 
ness as proof of the possession ar control of 
goods, or authorising or purporting to authorise, 
either by endorsement or by delivery, the 
possessor of the document to transfer or receive 
the goods thereby represented. 


Quare, ~ Whether apart from evidence of such 
anordinary course of business the effect of as, 4 
and 187 of the Transfer of Property Act (IV of 
1882) would be-conclusive in determining 
whether a particular document is a document of 
title within the Indian Contract Act, 1872? 


In the present case both Oourts in India 
having found that the railway receipts in ques- 
tion satisfy the test, their Lordships held that, 
even apart from sa. 4 and 187 of the Transfer 
of Property Act, 1882, as amended, the said 
receipts were documents showing title to goods 
within ss. 102 and 108 and documents of title 
within the meaning of s. 178, and also instru- 
ments of title within the meaning of s, 103 of 
the Indian Contract Act, 1872; and consequent- 
ly as the said railway receipts were assigned by 
endorsement by the buyer of the goods to the 
respondents respectively by way of pledge to 
secure advances made specifically on them, the 
seller could not have stopped thb goods in 
transit without payment or tender to the res- 
pectivea respondents of the amounts of their 
advances. 

In the Indian Contract Act the.three expres- 
sions, (1) ‘ document showing tifle,’ (2) ‘ doou- 
ment of title’, and (3) ‘instrument of title,’ 
are used in the same sense. 

The Indian Contract Act, 1872, is an amend- 
ing as well as a consolidating Act, and beyond 
the reasonable interpretation of its provisions 
there is no means of determining whether any 
particular section is intended to consolidate or 
amend the previously existing law, and there 
is no improbability in the Indian legislature 
having at the time of passing that Act, taken 
the lead in a legal reform of the law of contract 
for which England had to wait several years 
thereatter, 


RAMDAS VITHALDAS v, 5. AMBEROHAND w 





AND CO, 670 
—— S, 103, See CONTRACT AOT, s. 102. 
670 

S, 107. See CONTRACT, BREACH 

OF, 815 
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~m S, 108. See CONTRACT AOT, 
S, 102. 2 s $ : 670 


See MORTGAGE OF MOVEABLES. 
À 587 


mee S, 118—Contract for sale of goods 
to be manufaclured—Goods tendered inferior to 
sample— Reference to arbitration —Award direct- 
ing acceptance of goods subject to allowance— 
Custom of irade permitting allowance—-Cusiom 
cannot vary written contrvact— Delivery of goods 
manufactured by giving notice and debit entries. 


The defendants entered into seven contracts 
(marked A to G) with the plaintiffa for the sale 
and ‘delivery of piece goods of certaln specified 
descriptions at a fixed price. The contracts 
were made subjecs fo the condition that tha 
defendants were not to give delivery of similar 
gapds to other dealers during the period fixed 
for delivery under the contracts: The goods sold 
were under manufacture, the terms common 
to all the contracts being that the defendants’ 
giving notice that the goods were ready was 
tantamount to delivery ; that the plaintiffs were 
thenceforward to pay interest at the rate of nine 
per cent, ; and also to pay godown rent, insur- 
ance charges, eto, 


Contragi A was for the sale of 251 bales, of 
which some were delivered and paid for. 
Disputes then arose between the parties as 
to 84 bales on the ground that the goods were 
not according to the contract, The dispute 
was, under the terms of the contract, referred 
to arbitration. The arbitrators found that 
there was a difference in finish, quality, width 
and in some cases of design and colour, and 
they held that the plaintiffs were entitled to an 
allowance of 0-4-0 per piece on 84 bales. Neither 
party accepted the award, The plaintiffs claim- 
ed that, owing to the difference in quality, 
they were absolved from accepting and paying 
for 84 bales, 


Under contracts B, O and D, the defendants 
contracted fo sell 658 bales out of which 15 
baleg were delivered. The plaintifis objected to 
receive the ramaining 499 bales on the ground 
that the defendants bad broken the contracts by 
g@selling similar goods to others during the 
currency of the contracts, 


Of the 305 bales contracted for under con- 
tracts E, F and G, 150 bales were duly delivered: 
the contracts were cancelled as to 42 bales: and 
113 remained to be delivered. i 

Í ' 
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The plaintiffs filed a suit to recover 113 bales 
of piece goods under contracts E, F and Gand 
offered Rs. 7,236 as their price. The defendants 
counter-oclaimed Rg. 20,230 being the price of 
the bales of which the plaintiffs failed to 
take delivery under all the contracts. They 
pleaded in defence a custom of the trade that 
the buyer had not the right to reject merely 
for differance in quality, sto., if the difference 
was not excessive or unreasonable and could be 
met by an allowance in the price :— e. 

Held, dismissing the plaintiffs’ suit and 
allowing the defendants’ counter-claim, (1) that 
as the custom set up was inconsistent with 
the stipulation in the contract that a cartain 
quality of goods should be delivered in return 
for payment of a certain fixed price if could not 
be pleaded. 

(2) That the parties having referred the ques- 
tion of the allowance to the arbitrators, they 
were bound by the award. 


(3) That as regards contracts B,C and D the 
defendants had committed-no breach, and their 
debiting the goods to the buyer and sending 
them a delivery order for signature marked the 
period of delivery and rendered the plaintiffs 
liable for non-acoeptanoe of the goods, 

RUTTONSEY v, BOMBAY UNITED 8.M. Co. 
583, 





S, 178. See CONTRACT ACT, 

s. 103, 670 
~— — S, 178, See MORTGAGE OF 
MOVEABLES. 587 


Corroboration how far necessary to accom- 
plice evidence. See ACCOMPLICE EVIDENCE. 
° 266 

Costs—Tazation of costs—Bill of costs by 
Government Solicitor —Taxation to be in 
ordinary way. 

Where in a suit on the Original Side of the 
High Oourt, to whioh the Seoretary of State 
for India is a party, costs are awarded to him, 
the Government Solicitor is entitled to hava 
his bill of costs taxed in the ordinary way 
against the losing party notwithstanding the 
fact that the Government Solicitor is a salaried 
officer of Government. ‘ 

NUSSERVANJL v. 88. WARTENFELS. 118 

Cotton Trade Association Rule 17. gee 
CONTRACT ACT, 3.47, a 96 

Court of Wards Act (Bom. .Act I of 1904), 
S, 31—-Suit against a Government ward as.. 
trustee of a public trust—Trustee found liable in 
asum of money— Suit relating to the property 
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Court-of Wards Act—(concluded). 


of the ward "a Notice of suit to guardian of the 
ward-—~Guardian not named in the suii—trre- 
gularity of procedure. 


A suit was brought under the provisions of 
s. 92 of the Civil Procedure Code, against the 
defendants as trustees of a Mahomedan religious 
institution, to recover trust-moneys from them, 
Defendant No. 1 was a Government ward and 
his estate was in charge of the Talukdari 
Settlement Officer, under the Bombay Court of 


° Wards Act. No notice, as required by s. 31 of 


the Act, was given; nor was the Talukdari 
Settlement Officer named as a guardian of 
defendant No.1. A deoree was passed in the 
suit against defendant No, 1 for Rs. 6,000. On 
appeal, it was contended that the suit was bad 
for want of notice under s. 31; and for omission 
fo name the guardian under s. 32 :— 

Held, (1) thats. 31 had no application, for 
the suit was merely one relating to the property 
of a religious institution, and not to the pro- 
perty of defendant No. 13 

(2) thats. 32 did not provide that if the 
Qourt of Wards was not named as guardian 
from the commencement of the suit, the suif 
was bad ; 

(3) that the omission to name the guardian 
in no way affected the merits of the case; and 
might be treated as a mere defect or irregularity 
in procedure. 

SAYAD AMIN SAHEB v, SHEIKH MASLE- 


UDIN. 563 
mem emeen S 32, See COURT OF WARDS 
AOT, s. 3l, © 563 


- Creimigal Procedure Code (dct V of 1898), 
S, 195, cl. (6)—Sanction to prosecute— Expiry 
of time-—Power of High Court to extend time. 


The High Court oan, under s. 196, ol, 6, of 
the Criminal Procedure Code, extend the time 
of a sanction to prosecute, even after the expiry 
of the period of six months from its date. 

KRISHNA KERING & OO. v. J.R. MIDLER, 
686 


monan D GA l — Deaf and dumb accused—- 
Procedure. R 
Though great caution and diligence are neces- 


sary in the frial of a deaf and dumb person, 


yət if it be shown that such person had sufficient 

intelligence to. understand the character of his 
criminal act, he is liable to punishment. 

Emp, v. A DHAF AND DUMB ACOUSED. 

553 


« @ 
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Criminal Procedure Code;—(continued). 
S. 342 (4). See ORIMINAL PRO- 
CEDURE CODE, s. 494, . . 266 
S. 343. See ORIMINAL PROCE- 
DURE OODE, $, 494. - 2 266 
— S 435—Reference to High Court— 
District Magistrate—Decision by Sessions Judge. 
A Distriet Magistrate has no power, under 
gs. 485 and 438 of the Criminal Prosedure Cade, 
to make a reference to the High Gourt question- 
ing the.propriety of a judgment of the Sessions 

Judge. š 

EMP, v. LOBO, 796 
S, 438, See CRIMINAL PROCE- 
DURE CODE, s. 435, ` 796 


. See SCHEDULED DISTRICTS 








a Mad 





AOT, 3. 6. 789 
S, 476, See EVIDENOB AOT, 
§. 88. 984 


S. 494—Publie Prosecutor specially 
appointed Power to withdraw from the prosecu- 
tion of an accused impleaded into the case subse- 
quently’ Accused,’ meaning of — Accused 
against whom prosecution is withdrawn can be 
examined as a witness for the prosecution— 
Inducement offered by the prosecution to the 
witness— Evidence is admissible though its 
credit is affected — Accomplice evidence — 
Corroboration, how far material. œ 


Two persons Gand N were chatged jointly 
for offences punishable under s, 161 of the 
Indian Penal Code, in two cases, known as 
horse case and kundi case,’ The prosecution: 
was conducted by two lawyers specially ap- 


‘pointed by Government as Public Prosecutors, 


At the commencement of the trial, the two 
gases were ordered to ba tried separately at the 
instance of the prosecution. The trial of the 
horse case was taken up first, The Public 
Proseoutor withdrew from the proseaution of N 
in the horse case, and*examined N as a witness 
for the prosecution on the 6th and 16th July 
1915. On the 17th idem, he withdrew from 
the prosecution of N in the kundi case also, and 
N was further cross-examined in the horse case 
on the 80th July and the 2nd August 1915, The 
On G's 
appeal, it was contended that the withdrawal! 
from the prosecution of N was not valid; that, 
N was accordingly an incompetent witness, as- 
no oath could be administered to him under 

s. 342, ol. 4 of the Oriminal Procedure Code; 

and that N’s testimony was tainted for he Was. 
given an inducement by responsible authorities: 


Ld 
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Criminal Procedure Code-—(continued). 


that unless he told what the Crown believed to 
be the truth, he was liable to be prosecuted in 
the hundi case: . 

Heid, (1) that the appointment of the Public 
Proseoutor having been for the whole case, it 
was competent to him to withdraw from the 
prosecution of N who was implicated into the 
case subsequent to the appointment. 


(2) That N could not be regarded as “ acous- 
ed” within the meaning of cl. 4 of s. 342 of 
the Criminal Procedure Oode, for the term re- 
ferred to the accused then under trial and 
examination by the Court. 

Held, by Batchelor, J., that N’s testimony 
was admissible, s. 343 of the Oriminal Procedure 
Code having no application, the inducement 
offered to N being offered to him not as an 
accused in the Rundi case but as a witness in 
thg horse case; though the credit to be attached 
to the testimony was diminished. 

Held, by Shah, J., without expressing any 
opinion as to the applicability of s. 343 and 
agsuming that the section was applicable, that 
the admissibility of N’s evidence as a witness 
in the horse case was not in any way affected. 

EMPEROR v. GOVIND BALVANT. 366 


S.514—Appearance of accused— 
Surety fom appearance Failure to appear— 
Suicide by accused— Forfeiture of surety-bond. 

Pending the trial of the acoused, the appli- 
cant stood sureties for his appearance in the 
Magistrate’s Court, The accused having failed 
to appear at an adjourned hearing, the surety- 
bonds were called in. It appeared that the 
accused had committed suicide before the date 
of hearing ; but the sureties in ignorance of the 
fact admitted before the Gourt that the accused 
was living on the date in question. The surety- 
bonds were consequently forfeited. On appli- 
cation to the High Oourt s— 

Held, that, under tha circumstances, there 
were. no sufficient grounds for penalizing the 
sureties. 

Per Beaman, J.—" Surely the object of these 
surety-bonds is as far as possible to ensure that 
the accused person shall not evade justice in 
the ordinary sense, that is to say, by flying the 
a#ountry or the jurisdiction of the Court. But 
if he elects to die sooner than face his trial, 
that oan hardly be a sufficient reason for forfeit- 
ing the surety-bonds, since that was an event 
which his sureties could not have had in con- 
templation and which is not of the kind which 
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Criminal Procedure Code-—(concluded). 


would impose upon them any moral obligation 
or responsibility to the Courts.” 
In ve RAMA BAPU. 683 
Cross-appeal, absence of, debars respondent 
from getting any relief jurther than restoration 


of decree of the lower Court. See ACCOUNT. 
1023 


Cross-examination of witnesses should not 
be broken up. See WITNESSES. 1037 
Crown, ownership of, over islands forminge 
in sea within territorial limits. See ALLU- 
VION. 1007 
Custom in variance with terms of a writien 
contract. See CONTRACT ACT, s. 118, 532 
Cy-pres doctrine—Application extra terri- 
torium—/Jurisdiction—Court, 


Where the charitable objects lis without the 
jurisdiotion of the Court, the most the Court 
cau do is to safeguard the funds intended to be 
applied to those charitable purposes where such 
funds lie within the Oourt’s jurisdiction, and 
thereafter leave the application of them to the 
intended objeots of the testator’s bounty to the 
Courts of the country within whose jurisdiction 
those objects are. 


A Court has no jurisdiction to apply the cy 
pres doctrine exira territorium. 
KANJI v. ADVOCATE-GENBRAL, 60 


Damages for breach of contract or warranty 
See TRANSFER OF PROPHRTY AOT, 8, 55 (3), 


292 
for wrongful seisure. See LAND 
REVENUE OODE, s. 154, e 323 


Decree— Suit for a declaration of title to im- 
moveable property by a person in possession— 
Finding against defendant’s plea of adverse title 
— Decree declaring title—Appeal by defendant 
who does not challenge the finding against him 
~~ Flis right to maintain appeal. 


In a suit for a declaration of title to immove- 
able property by a plaintiff in ` possession the 
Court of first instance found against the adverse 
title set up by the defendant and deoraed the 
suit. The defendantthen appealed but at the 
hearing of the appeal he did not dispute the 
correctness of the finding of the lower Court :— 


Held, that as tbe defendant had failed to 
prove that he was, eyon remotely, concerned in 
the title to the property and in the right to the 
proprietary possession thereof, he had no title 
to protect and no interest which could give him 
a right to contest the declaration of title whioh 


Pet soot ge. 
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Decree —(concluded). 
the plaintiff had obtained, and that the defend- 
ant’s appeal should be dismissed. 
CHANDRIKA BAKHSH v., RAJA INDAR 
BAKRAM.- 846 


passed in absentem in a personal 
action by a foreign Court is nullity. See 
FOREIGN DEOREE. 486 


Deed, Construction of— Sals or mortgage— 
Sale with a condition of re-purchase— Transfer 
of Property Act (IV of 1882), s. 58 (e). 

In 1899, the plaintifis mortgaged ninety-two 
pieces of lands with the defendants to secure a 
loan of Re. 8,000, bearing interest at the rate of 
8 percent, per annum. In 1904, the plaintiffs 
executed a sale-deed to the defendants, whereby 
they sold twenty of the pieces of lands mort- 
gaged, for a sum of Rs, 13,000, and stipulated 
that if the consideration-money was repaid to 
the defendants in lump or in instalments within 
the period of twenty years, the defendants 
should reconvey the lands to the plaintiffs. On 
the same'day, the plaintiffs passed to the defend- 
ants æ permanent lease of the lands sold, at a 
fixed annual rental of Re. 412-8-0. In 1911, 
the plaintifis alleged that the transaction of 
1904 was a morigage and sued to redeem the 
same on accounts being taken under the Dek- 
khan Agriculturists’ Relief Act :— 


Held, that the transaction in question was 
not a mortgage but asale with an option to 
the plaintiffs to re-purchase. 

NARAYAN v. VIGNESHVAR. 


——— Recitals, effect of. i 


Under érditiary circumstances and apart from 
statute, reaitals in a deed of sale oan only ha 
evidence between the parties fo the conveyance 
and those who olaim under them, But where 
a very long time has elapsed between the date 
of the deed and the institution of the suit 
challenging the sale, such recitala cannot be 
disregarded, although, on the other hand, no 
fixed and inflexible rule can be laid down as to 
C the proper weight which they are entitled to 

‘ soove, Ifthe deed ischallenged at the time 
or near the dateof its execution, so that 
independent evidence would be available, the 
recitals would deserve but slight consideration, 
and certainly should not be accepted as proof 

of the facts establishing legal necessity, But, 
as time goes by, and all the original parties to 
the transaction andall those who could give 
evidence on the relevant points have grown old 
or have passed away. & recital consistent with 


250 
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Deed—(concluded). ‘Be 


the probability and ciroumstanceg of: the oase, 
agsumes greater importagos, and cannot lightly 
be set aside ; for if should be remembered that 
the actual proof of the necessity which justified 
the deed is not essential to establish its validity. 
It is only necessary that a representation should 
have been made to the purchaser that such 
necessity existed, and that he should have 
acted honestly and made proper inguiry to 
satisfy himself of its truth. The recital is 
clear evidence of the rapresentation, and, if the 
circumstances are such as to justify a reasonable 
belief that an enquiry would have confirmed its 
truth, then, when proof of actual enquiry has 
become impossible, the recital, coupled with 
such oiroumstances, will be sufficient evidence 
to support the deed. To hold otherwise would 
result in deciding that a title becomes weaker 
as it grows older, so that a transaction, perfectly: 
honest and legitimate when it took place, woudd 
ultimately be incapable of justification merely 
owing to the passage of time. 

Attestation proves no more than that the 
signature of an executing party has been 
attached fo a document in the presence of a 
witness. It does not involve the witness in any 
knowledge of the contents of the deed nor affect 
him with notice of its provisions. It oan, at 
the best, be used for the purpose of oross- 
examination, but by itself it will neither create 
estoppel nor imply consent. 

NANDA LAL v. JAGAT KISHORE, 868 . 


Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), S. 3—Suit for redemption of 
mortgage Relief sought being setting aside of a 
consent decree between the parties and a prior: 
sale-geed as fraudulent—Suit outside the scope 
of the Act. l 

In a suit to redeem a mortgage under the 
provisions of the Dekkban Agrioulturists’ 
Relief Act, the plaintif prayed that a consent 
deores between the parties whereby the mort- 
gaged properties were freshly mortgaged and a2 
sale-deed of a part of the mortgaged property to. 
the mortgagee be set aside as fraudulent :— 

Held, that the suit having bean brought to 
set aside a sale-deed and a Court’s decree was 
outside the Dakkhan Agriculturists’ Relief Act, 


VINAYAKRAO v. SHAMRBAO, 708 
m , 3 (y). See DEKKHAN AGBI- 
CULTURISTS’ RELIEF ACT, s, 10-A, 947 


S, 3 (z)— Buit for redemption— 
Prayer to set aside a sale-deed as fraudulent 
Suit outside the scope of the Act. — a 
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Dekkhan Aricylturists’ Relief Act—(cld). 


The plaintifis filed a suit to redeem a mort- 
gage under the prévisions of the Dakkhan Agri- 
culturists’ Relief,Act, 1879, praying that a sale- 
deed subsequently executed by their mother of 
some of the mortgaged lands to defendants be 
cancelled as fraudulent :— 


Held, that the suit was outside the scope of 
8. 3, al. (z) of the Act, because the suit was not 
æ mere suit to redeem, but was a suit primarily 
for the satting aside of a fraudulent deed of 
sale, 

OHANDABHAI v, GANPATI. 768 


— S. 10-A—Suit by money-lender to 
enforces a lease—Oral evidence to show that the 
purchase relied on by the plaintiff was really a 
morigage—Benami transaction. 


In enacting §. 10-A of the Dekkhan Agricul- 
turists’ Relief Act, 1879, the intention of the 
Legislature was to apply its provisions to suits 
by a money-lender suing to enforce either a 
lease or a sale-deed against an agriculturist 
though the instrument sued on was really 
according to the intention of the parties in the 
nature of a mortgage. 

Reading clause (y) of s. 3 by the light of 
s. 10-A of the Act, it appears that the nature of 
the suit under clause (y) should not be deter- 
mined by the frame of the plaint, but by tha 
allegations of the parties which raised the ques- 
tion of mortgage or no mortgage. 

GAUTAM v, MALHARI, 247 


S, 12. See DEKKHAN AGRICUL: 





TURISTS’ RELIEF ACT, $. 38. 708, 768 
——— S,13, See DEKKHAN AGRICUL- 
TOURISTS’ RELIEF AOT, s., 8, 708, 763 





— $,15-B—Payment of instalments— 
Default in payment—Sale of portion of the mort- 
gaged properiy—Decree final need not ba made 
—Oivil Procedure Code (Act V of 1908), 
O, XXXIV, r. (2). >œ 


A holder of a decree tor sale upon a mortgage, 
in default of payment of instalments ordered 
under s. 15 (b) (i) of the Dekkhan Agrioul- 
turists’ Relief Act, need not apply under 
O. XXXIV, r. 5 (2) of the Civil Procedure Code 
to make the deorse final before he can apply for 
sale of the necessary portion of the property 
winder 8, 15 (b) (2) of the Act. 

KASHINATH v. RAMA. 475 


Deshgat vatan. Sea VATAN (DESHGAT). 
696 

“Dhara, payment of, is a recurring vighi. See 
LIMITATION AOT, art. 181, 949 
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Divorce Act (IV of 1869), S. 14—Divorce 
~. Wife's adulteryDecree nisi not granted on 
account of proved adultery of husband. 


An application by the husband for a deoree 
for a dissolution of the marriage on the ground 
of hia wife's adultery was dismissed by the 
District Judge on the ground that the husband 
was himself guilty of a persistent course of 
adultery. It also appeared that there was 
unexplained delay before any complaint was 
made by the husband as regards his wife’s 
abandonment of him’; and also that both the 
husband and the wife had combined to withhold 
facta from the Court. On appeal :— 

Held, that the High Court would not, under 
the circumstances, interfere with the exercise of 
the learned Judge’s discretion in refusing the 


application. 
PALMER v, PALMER. 818 
Domicile, acquisition and retention of. See 
SUCCESSION ACT, s. 7. 715 


Dramatic performance, prohibition of, 
by Police. See POLICE AOT (DISTRICT), 
8, 65. 188 


Drawer of a bill of exchange released by 
the tender by the acceptor. See NEGOTIABLE 
INSTRUMENTS ACT, 8, 76, 689 


Dunnage, liability for loss arising from $n- 
sufficient. See CONTRACT OF SHIPPING. 230 


Enemy, coniract with, See CONTRACT 
WITH ENEMY. 190 


See CONTRACT AOT, s, 56, 105 


Evidence — Relevancy — Oivil judgment 
between the parties with refengnee to certain 
ilems~—-Charge of criminal breach of trust as to 
the same items—~ Admissibility of the eivil judg- 
ment into tha criminal case— Practice and 
Procedure. 


The complainant filed a civil suit against 
the acaused to recover moneys due on certain 
items. He next filed a complaint charging 
the accused with criminal breach of trust with 
reference to some of the items covered by 
the civil suit. The suit terminated into a dis- 
missal of the plaintiff's case, it having been 
dishelieved by the trial Judge on all items, 
The acoused then applied to admit the judg- 


ment in the civil case in evidence and to obtain 


a discharge on the strength of it, The Magis- 
trate having declined to receive if in evidence, 
the accused applied to the High Qourt: 

Held, that the judgment in the oivil ocase 
was relevant and ought to have been admitted 
in evidença, beaause where the aivil -liability 


ras 


a 
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Evidence—(concluded). 


was determined by a2 competent Oourt, the 
judgment of that Court would be the best 
evidence of the sivil rights of the parties. 

In re N. F; MARKUR. 185 


Evidence Act (I of 1872), S. 33— Statement 
made by a person in the course of proceedings 
. under s. 476 of the Criminal Procedure Code 
(V of 1898)—No right to cross-examine the 
witness—Stiatement cannot go into evidence at 
jhe trial, if the witness is not forthcoming. 


“In an appeal from a conviction of theft, the 
Sessions Judge set aside the conviction and 
entered upon an enquiry for the purpose of as- 
certaining whether proceedings should not be 
instituted against a complainant for making a 
false charge of theft. In the course of those 
proceedings, the accused in the theft case wag 
examined as @ witness and the complainant 
cross-examined him. Ultimately the Sessions 
Judge ordered the complainant to be committed 
for trial on the charge of making a false charge 
of theft. Atthe trial, asthe presence of the 
acoused in the theft casa could not be procured, 
his statement before the Bessions Judge was 
allowed to go upon the record. The admission 
of this statement was objected to as being 
against the provisions of 3, 33 of. the Indian 
Evidence Act, 1872 :— 


Held, that the statement could not go upon 
the record, inasmuch as the proceedings before 
the Sessions Judge having been held under 
s. 476 of the Criminal Procedure Code, the then 
complainant had no right to cross-examine 
the then accusgd when he made the statement, 

EMPEROR v. BAKIR SAHEB, 284 


` 





—« S, 92——Adding to tha terms of a 
written agreement by oral evidence, 


Criminal proceedings started by the plaintiff 
against defendants Nos. 1 and 2 were with- 
drawn by the former in consideration of the 
agreement passed by the latter undertaking to 
do certain things with reference to a privy and 
passage between fhe houses belonging to the 
parties. The agreement made no reference to 
a projection beyond the otia belonging to the 
defendants. The plaintiff sued the defendants 


for the removal of the projection, stating that | 


the complaint was withdrawn on account of 
th® undertaking -given by the defendants to 
remove the projéction, “° 

Held, that the plaintif was, in putting 
forward his case as stated in the plaint, 
attempting to 2dd a new term to the agreement 
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Evidence Act—(continued). ; %& 
which settled the terms of the. compromise : 
and that, therefore, theallegéd agredment sued 
upon was without consideration. 

JAGJIVAN v. NATHJI. = * 90 





Oral evidence to show if the transac- 
tion was benami~-Benami transactions general- 
ly— Oral evidence permissible between benamidar 
and true owner — Specific performance of 
contract, 


In a suit for specific performance of an agree- 
ment for purchase made and executed by 
defendant No. 1 alone, the plaintifis alleged 
that the real purchaser was defendant No. 2 
and that defendant No. 1 was acting merely as 
his benamidar, Defendant No. 1 also raised 
the like contention, but it was denied by 
defendant No. 2. At the trial, oral evidence 
was offered to show that defendant No, 1 was 
the benamidar of defendant No, 3 :— ` 


d 
Held, (1) that, although it was doubtful if 
parol evidence would be admissible in a contest 
between tho plaintiffs and the defendants, yet 
it was admissible as between defendants Nos, 1 
and 2 to prove the true nature of any agreement 
which subsisted between them ; 


(2) that when the parol evidence was once 
let in thus, it could be used in adjusting the 
legal rights and liabilities of the parties to the 


suit, 
9 


It is not a fraud merely to break promises or 
fail to perform obligations in futuro. Fraud 
ought to be restricted to misrepresentations, 
and dishonest misrepresentations, of existing 
facts, 


A benamé transaction is invariably triangular. 
The simple meaning of benami is thata pur- 
ohaser desires to buy property but does not 
desire to buy in his own name and therefore 
buys in the name of some one else, 


Where a transaction is truly benami, ig., 
where the purchase has been effected in the 
name of the nominal purchaser, the contract 
would be between the nominal purchaser and 
the vendor, and in osses of dispute between the 
nominal and the real purchaser, there being no 
writing between them, no difficulty can arise, 
under s, 92 of the Indian Evidence Act, in 
proving oral agreement. es 


Where, however, a person with the object of 
shielding his property from his creditors 
purports fo sell it to some one named by him- 
self and the sale-deed is acccrdingly made out 
in that person’s name as the purchaser, the. 


@ 
+ 


+ 
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Evidende Act—(contluded). 4 
provisions‘of &. 92 would prevent the parties to 
such a contract iom giving parol evidence of 
the true nature of the transaction underlying it. 
Parol evidence might be given to serve a 
different purposé: for, where the owner of 
property purports to transfer for consideration, 
hig real purpose being to conceal or protect his 
property, the nominal purchaser has necessarily 
paid no consideration; and it is always open 
to show that the transaction is bad for failure 
of consideration. 

LAXMIBAL v. KWSHAV. 184 


S. 108. See LIMITATION ACT, 
arts 140, l . 14 


— S, 133, See ACCOMPLICH BVI- 
DENOA, 266 


Explosives Act (IV of 1884)—Indian 
Heplosives Rules, 3, 8, 36—Lavangi crackers — 
Possession without license. 


*Lavangi orackers are toy fire-works within 
the meaning of r, 8, and as such are exempt 
from r. 35 of the Indian Explosives Rules 
imposing the necessity of a licence for their 
possession. 

EMPEROR v, RACHAPA, 


+ 
Cai 
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Fixtures, removal of by a Municipality. See 
MUNICIPAL AOT (CALCUTTA), s. 841. 878 


Foreign decree— Haecution— Decree passed 
by BarodaeCourit—-Hixecution proceedings trans- 
ferred to British Court—Anplications to execute 
the decree not made within the time prescribed 
by British law—EHzxecution in British Courts 
barred~—Lex fori governs execution proceedings. 

The plaintiff obtained a money dearee against 
tha, defendant in 1909 in the Baroda Court. 
The first application to execute the decree was 
made in 1913, it being in time according to the 
law in Baroda. In 1915, the plaintiff applied 
to the Baroda Court to transfer the deoree for 
execution to the Ahmadabad Court (British). 
The defendant contended that no application to 
execute the decree having been made within 
three years of its date, the execution of the 
decree was barred by time :— 

Held, that the application was barred by 
time, because suits and applications must be 
brought within the period prescribed by the 
local law of the country within whioh the suit 
or the application was brought. 

NABIBHAI v DAYABHAI. 481 


———v—= Hix parte decree—Nullity— British 


Gourt in execution can examine jurisdiction of 
foreign Court, 


al 
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Foreign decree-~(concluded). ` 


A British Court executing f a- foreign decree 
has power to enquire whether the foreign Court 
had jurisdiction to pass the decreas, 


A decree pronounced in absentem, in & per- 
sonal action by a Oourt ofa foreign state, the 
absent party not having submitted himself to 
its authority, is a nullity. 

JIVAPPA TAMAPPA BIJAPUR v, JEERJI 
MURGEAPPA. 486 


Fraud—Breaking of promises, * 


It is not a fraud merely to break promises or 
tail to perform the obligations in futuro. Fraud 
ought to be restricted to misrepresentations, 
and dishonest representations, of existing facts. 

LAXMIBAI v. KESHAV., 134 


7 A man cannot. iake advantage of his 
own fraud. 


In applying the maxim that a man shall not 
take advantage of his own fraud, two points are 
to be looked at; first, whether the person 
against whom the maxim is used has really 
committed a fraud at all; and, secondly, 
whether, assuming that he has committed a 
constructive fraud, that has given him any 
advantage in the particular issue he is contest- 
ing. 


Mort v, LALDAS, 954 


Freight, refund of, when voyage abandoned 


under orders of Government. See CONTRACT 
AOT, s. 65. 126 


Gambling Act (Bom. Act IV of 1867), 
S. 12—Playing with cards for insignificant 
stakes— Sentence. e l 

The accused, who were peons and mill hands, 
on & hot afternoon, betook themselves to -the 
cool shades of a Masjid, where they amused 
themselves by playing cards for insignificant 
stakes. The trying Magistrate convicted them 
under s. 12 of the Bombay Prevention of 
Gambling Act and sentenced them each to 
fifteen days’ simple imprisonment :— 

Held, that the sentence passed was altogether 
out of proportion to the criminality of the acts 
charged ; and that a small fine would have been 
sufficient. 

EMPEROR v. MAHAMAD NATHU. 940 

Godhra, Hindus in, governed: by pre-emp- 
tion. See MAHOMEDAN LAW, PRE-EMPTION, 

ei aa 693 

Gordon settlement, a vatandar liable to 


maintain widow of last vatanday. See VATAN 
(GORDON SETTLEMENT). 450 


e. 
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Government, notice in suit against. See | Hindu Law —(continued). e G’ n 

CIVIL PROCEDURE OODE, s. 80, 243 Under Hindu Mw, a boy given in adoption 
Government Resolution, «ultra vires, | loses after adoption all she rights which he may 

See ULTRA VIRES. 460 | have acquired to the property of his natural 


Government Solicitor, tazation of costs 
of. See OOSTS. 118 


Guardian ad litem representing a minor 
in arbitration proceedings. See ARBITRA- 
TION, 808 


Guardians and Wards Act (V111 of 1890) 
°-— Custody of son—Application by father for 
custody— Regular suit for custody. 


A father who has never had the oare or 
custody of his infant child cannot successfully 
call upon the Court by an application under 
the Guardians and Wards Act, 1890, for an 
order upon the person in whose oustody the 
infant is to hand him over. He can, however, 
file a regular suit for the custody of his son. 

ACHRATLAL v. CHIMANLAL. 582 


S.7—Proceedings under the section 
are summar y—Elaborate inquiries not permissi- 
ble—Appoiniment of guardian, 


Section 7 of the Guardians and Wards Act, 
1890, contemplates only a summary inquiry 
followed by an order made for the welfare of 
the minor, It does not contemplate elaborate 
inquiries whether the property left oy the 
deceased was his separate or joint family pro- 
perty. When an application is made on the 
footing and with the olaim that the minor is 
separately entitled to separate property, the 
Court ought to appoint a proper person as 
guardian of the property of the minor, leaving 


it to the guafdian to institute suits for the |. 


recovery pf the property which he claims, 
GURAPPA v, TAYAWA, , 343 
Gujarat Talukdars’ Act (Bom. Act VI 
of 1888), S. 33, See LAND REVENUE CODE, 
s. 164, . B23 
Hereditary Offices Act (Bom. Act ITI of 
1876), S.25. See VATAN, MHAREI. 779 
—— S. 36. See VATAN, MHAREI, 779 
S., 64. See VATAN, MHARKI. 779 
High Court Rules (Original Side), Rule 
397. See COMMISSIONER. 798 
Rule 399. See COMMISSIONER. 
j 798 
i Hindu Law,- Acceleration. See HINDU 
LAW, ALIENATION, 951 
——-, Adoption.-Properiy of the natural 
father vested exclusively in the adopted son 
before adoption—Adoption divests the property. 


father, inclusive of the right to property which 
has become exclusively vested in him before the 
date of his adoption. 

DATTATRAYA v, GOVIND, 258 


Family arrangement— Widow at the 
time of adopting anadult boy making a con- 
temporaneous document giving certain property 
to her grand-daughter— Validity of the gift. 

An adopting widow made at one and the same 
time two documents, by one of which she adopt- 
ed defendant No. 1 who was of full age ; and by 
the other, termed a will, she devised certain 
property to her grand-daughter (plaintiff), The 
plaintiff having sued to recover possession of 


: the property :— 


Held, decreeing the suit, that the two opn- 
temporaneous documents read together con- 
atituted a single family arrangement disposing 


. . td 
of the properties to which they referred; and 


that defendant No. 1 having deliberately 
accepted the family arrangement and its advan- 
tages must be held tio it, 


KASHIBAI v., TATYA, 740 


Divesting of estate. 
A subsequent adoption will not divest estates 


vested before it was made, r 


MOTI v. LALDAS, 951 


Evidence—Proof—No reference to` 


expenditure on the ceremony in the account- 
books produced, 


The absence of any reference to expenditure . 


on the ceremony of adoption either in the 
account-books of the natural or the adoptive 
father which were put in evidence, was held 
strongly to corroborate the oase against adop- 
tion. 


Although neither written acknowledgments, 
nor the performance of any religious cere- 
monial, are essential to the validity of adop- 
tions, such acknowledgments are usually given 
and such ceremonies observed and notices given 
of the times when adoptions are to take place, 
in all families of distinction, such as those of 
Zamindars or opulent Brahmins, that where- 
ever these have been omitted, it behoves tke 
Court to regard with extreme suspicion the 
proof offered in support of adoption. In no 
oas should the rights of wives and daughters 
be transferred to strangers, or more remote 
rejatives, unless the proof of adoption, by which 


= 


a 


r 
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Hindu Law—(coptinued), 
the transfer is pffected, be preved by evidence 
free from all suspition ef fraud, and so consist- 


ent and probable as to give no ocoasion for 
doubt of ita truth, 


DIWAKAR v, CHANDANLAL. 993 


Share of an adopted son — Joint 
family proverty—Partition-~ Adopted son’s skars 
~ Mitakshara—Mayukha-Datiaka Chandrika, 
S 5, paras. 84 and 26—Adopled grandson 
shares equaliy with the natural-born grandson, 


In oases of the distribution of joint family 
property by partition an adopted son stands 
exactly in the same position as he would stand 
if he were a natural-born son of his adoptive 
father subject to the qualification that if there 
be a competition between an adopted son and 
@ subsequently born legitimate natural son of 
the same father, the adopted son takes a less 
shdérea than he would take if he had been a 
naturally-born legitimate son. 


Dattaka Chandrika, s. 5, paras, 24 and 25, 
construed. 


N, a Gujarati Hindu, subject to the Mitak- 
shara and Mayukha, died leaving two sons H 
and B. The former died leaving a widow, G, 
who was pregnant, and the latter died leaving 
@ widow M,to whom he had given authority to 
adopt. G gave birth to a posthumous son, the 
respondent. M adopted the appellant, who sued 
the respondent for partition of the joint family 
property :— 

Held, that the appellant was entitled to an 
equal share (one-half) with the respondent, 

NAGINDAS v. BACHOO. 172 


—————Alienation~—Sale by Hindu widow 
-Legal necessity—Onus probandi. 

Where a Hindu widow, who is entitled to the 
usufruct of her deceased husband’s property, pur- 
ports to dispose of his wholé estate, the burden of 
proving that the disposition was made under 
circumstances of legal necessity rests on the 
purchaser, however great the lapse of time. 

NANDA LAL v, JAGAT KISHORE. 868 





—Iegitimate son--Sudras—Latent 
of share. 


Under Hindu law, among Sudras, an illegiti- 
mate son is entitled to inherit along with the 
legitimate daughter ; and takes a share which 
is one-half of the share taken by the daughter, 
thaé is, one-third share in the whole property. 

GANGABAI v. BANDU, 70 
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m Manager—Debt for family purposes 
~- Decree against manager alone—Liability of 
shares of other co-parceners in execution of the 
decree—Civil Procedure Code (Act V of 1903), 
s. 53, 


The plaintiff sued in the Small Cause Court 
on an instrument of loan signed by the judg- 
moent-debtor alone and obtained a decree. He 
next susd to establish his right to attach and 


sell in execution of the decree the interest of | 


the defendant who was a brother and ed- 
parcener of the judgment-debtor. Tha money 
was borrowed for the benefit of all the brothers. 
The defendant, however, was not a party to the 
suit in the Small Cause euit :—~ 


Held, that, as the stage of sale had not been 
reached, thara was no reason for assuming 
jurisdiction to dispose of property belonging to 
one who was no party to the suit and was nota 
representative of the judgment-debtor, 

LAXMAN v. VINAYAK. 52 


om Mitakshara—Makad ~ Southern 
Konkan—Mitakshara paramount authority in 
questions of Hindu law. 

The Mitakshara, and notthe Vyavahara 
Mayukha, is the predominant authority in the 
town of Mahad in the Kolaba District. 

‘ NARHAR v., BHAU, 744 


Partition—Joint family estate— 
Intention by one member to separate, 


Under the Mitakshara law a definite and 
unambiguous indication by one member of a 
joint undivided family of his intention to gepa- 
rate himself and to enjoy his sha% in severalty 
will amount fo partition if the intention is un- 
equivocal and clearly expressed ; andit must 
depend upon fhe facts of each case whether 
partition is effected thereby, 


The intention to separate may be evinced 
either by explicit declaration or by conduct, and 
if it is an inference derivable from conduct, it 
will be for the Court to determine whether it 
was unequivocal and explicit, 


The appellant’s husband served a registered 
notice on the manager of fhe Mitakehara joint 
family of which he was a member saying in 
explicié terms that his desire was to get parti- 
tioned his share and asking the manager to 
partition the joint estate without delay. A fe¥ 
days thereafter he in8tituted the’ suit for parti- 
tion :— . 

Held, that nothing could be more unequivo- 
oal or more clearly expressed than the conduct 


Pe 
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Hindu Law—(continued). 

of the appellant’s husband in indicating his 
intention to separate himself and enjoy his 
share in severaltiy by the said notice coupled 
with the suit; that these acts amounted to a 
separation with all its legal consequences ; and 
that on the death of the appellant’s husband 
during the pendency of the suit the appellant 
inherited his share and was entitled to continue 
the suit, 


MUSAMMA'T GIRJA v. SADASHIV., 621 


—Reversioners. See HINDU LAW, 
Wibpow’'s ESTATE, 856 





~—Widow’s estate — Position of 
reversionary heirs — Declaration of right-— 
Reversioner not entitled to such declaration 
while the widow lives—Representative capacity 
of reversioner suing to prevent waste. 





A Hindu widow’s right with respect to the 
estate of her deceased husband is of the nature 
of a right of property ; her position is that of 
_ owner; her powersin that charaoter are, how- 
ever, limited ; but so long as sheis alive no one 
has any vested interest in the succession. While 
she is, if is futile to make a declaration who is 
the reversionary heir of her deceased husband 
which might be rendered valueless by the 
development of events. 


A reversionary heir although only having a 
contingent interest is recognised by the Courts 
as having a right fo demand that the estate be 
kept free from waste and free from danger 
during its enjoyment by tha widow or other 
owner for life ibut such heir thus appealing to 
the Court does so in a representative capacity, 
so that thë corpus of the estate may pasa unim- 
paired to those entitled to fhe reversion. 


Where the respondent, æ reversionary heir, 
sued for an injunotion and a Receiver alleging 
waste by the appellant, a widow, who denied 
that the respondent was the reversioner, and it 
was found that the charges of waste were 
unfounded; but the respondent was granted a 
declaration that he was the “ next reversionary 
heir” under cover of his prayer “for further 
relief ;”— 


Held, that he was not entitled to such a 


declaration,* 
° JANAKI AMMAL OA NARAYANASAMI. 856 


Widow— Next P E E 
ration of her estate by the widow~-Acceleration 
must be of the’ entire estate—Alionation-——Legal 
necessity = Adoption —— Divesting of estate =- 
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Maxim—A man shall not take advantage Of his 
own fraud—Applicability of the marim. 

L, Hindu widow, having mortgaged her 
husband’s estate to B, the plaintiffs, the next 
raversioners, sued in 1893 to set aside the alie- 
nation as a hollow transaction. The parties 
referred their disputes fo arbitration whioh 
resulted in an award whereby the plaintiffs 
were allowed to redeem the mortgage, B was 
to convey the mortgaged property to the 
plaintiffs, was to surrender all her right, 
title and interest in if, and the plaintiffs 
were to give to her a house and 18 bigkas 
of land, out of the estate so reconveyead to 
them, for her life as maintenance. In 1906, 
B created a sub-mortgage on the property in 
favour of D; and passed a rent-note to him, 
The plaintifis took a reconveyance of the pro- 
porty from B, and paid off D who transferred 
his rights to them. In 1909, L adopted M, the 
son of B; thereupon B delivered over possession 
of the property :-— 

Held, dismissing the suit, (1) that the tran- 
saction which resulted from the suit of 1893 
and which was the basis of the plaintifi’s claim, 
was in no sense an acceleration, inasmuch as 
the consideration expressed in the award was 
really no consideration but a reservation in the 
widow’s intarest of a vary pa part of her 
original life-estate ; 


(2) that if the transaction be regarded as an 
alienation it could only be validated by proof of 
legal necessity ; 


(3) that L's alienation of 1893 under the 
award not having been for legal necessity was 
void against M from the moment of hia adop- 
tion; 

(4) that M was not precluded from raising 
the plea for, neither was he guilty of fraud nor 
did ha give any advantage in the speoial issue 
between him and the plaintiffs. 


There are two ways in which a Hindu widow 
in the enjoyment of a normal widow’s estate 
can convey a greater interest than that which 
she herself has, one is by acceleration, the other 
by alienation for legal necessity. 

In acceleration, 2 Hindu widow enjoying the 
normal Hindu widow’s life-estate surrenders it 
in favour of the next reversioner; but it ig" 
absolutely necessary that the entire interposed 
life-estate must be withdrawn. 

An alienation by a Hindu widow for legal 
necessity rests upon a strict proof of the neces- 


sity. The consent of the reversioners is no more 
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than a factor iñ the proof of legal necessity. : It 
may always be used in fupport of the alienee’s 
contention that *there was legal necessity,. but 
për se it will-not be sufficient to do away with 
all other proof. 


A true acceleration differs from alienation 


for legal necessity. The two legal notions are - 


not only irreconcilable, but virtually antagonis- 
tic, In strictness no acceleration can be an 
alienation and no alienation can be an accelera- 
tion. ` 

- MoTI v. LALDAS, 


m W ill—Construction—Haecutory gift 
over—Period of disiribution—Indian Succes- 
sion Act (X of 1865), s. 111. 

Under the Dayabhaga School of Hindu Law a 
testator oan attach to an authority given by 
his will to his widow to adopt a son to him a 
diféction that her estate should not be inter- 
fered with or divested during her life, 


Section 111 of the Indian Succession Act (X 
of 1665) embodies the rule of construction of 
wills enunciated in Edwards v, Edwards (15 
Beav. 357). It has been considerably modified 
by later English decisions, and although the said 
Act'has given it statutory force, the rule should 
be applied only tò cases strictly coming within 
its scope ahd does not apply to the case where 
the testator mentions in his will the event on 
the ocourrence’ of which the distribution is to 
take place, 


The will of a Hindu governed by the Daya- 
bhaga School of Hindu Law. after revoking all 
prior testamentary writings and appointing his 
wife as the sole executrix thereof proceeded as 
follows: “J hereby authorise my said wife to 
adopt Datitaka Putra. In case of death of an 
adopted son my said wife shal) adopt one after 
another fivesons in succession, If my said 
wife dies without adopting a son or if such 
adopted son pradeceases her without leaving any 
male issue, in such case my estate after the 
death of my said wife shall pass to the sons of 
my sister Srimati Benodini Dassi who may be 
living at the time of my death.” 


-There were two sons of the testator’s sister 
living at- his death. His widow, who had 
obtained probate of the will, adopted a son who 
predeceased ‘her unmarried, and she herself 
died shortly thereafter :— : 

K ‘Held: that the testator’s estate vested in his 
widow as, his legal representative and remained 
in “her possgesion until her death; that the 
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Hindu Law—(coneluded). . 


estate, whioh .vested in the widow during her 
life, could pass only to the adopted son who 
survived her or in case of his death during her 
lifetime to his male issue if he left any ; and 
that on her death the gift over (which was 
expressly declared to take effect aftar her death) 
to the testator’s nephews took effect and his 
estate passed to them: 


Held, also, that the evant on the occurrence 
of which the distribution was to take place wase 
distinctly mentioned as being the death of the 
widow and the gift over to the nephews was not 
affected by s, 111 of the Indian Succession Act, 
1865. ; 
847 


BHUPENDRA v. AMARENDBA, 
s Huddar, vatan for services of a. Sea VATAN 
{(DESHGAT), 695 


Hundis passed up-couniry and not made pay- 
able in Bombay, suit upon, cannot be tried by 
Bombay Courts, See LETTERS PATENT, 


el. 12, 57 
Hypothecation. See MORTGAGE oF 
MOVABLES, 587 
HMlegitimate son—Shudras—Share on in- 
hertiance. — 


Under Hindu law, among Shudras, an illegiti- 
mate son is entitled to inherit along with the 
legitimate daughter; and takes a share which is 
one-half of the share taken by the daughter, 
that is, one-third share in the whole property. 

GANGABAI PIRAPPA v, BANDU PIRAPPA, 
70 ` 


9- 

inam —Judi, payment of—Liability of tenant 

to pay customary rent to Inamdar—imitation 

Act (IX of 1908), art. 131—Recurring right— 

Demand and refusal— Mere omission to exercise 
right does not start limitation, 


Lands in alienated villages which are not in 
the actual possession. of Inamdars and fall under 
the calculation of Government judi, are liable in 
turn to pay customary rent, assuming that there 
has been no survey and assessment on contrao- 
tual rent agreed upon to the Inamdars who 
are directly liable to Government for the judi. 


. GANESH v., SITABAT, 949 


Income-Tax Act (II of 1884)—Liability of 
Mamlatdar for wrongful seizure of account-books. 
See LAND REVENUE CODE, $. 154, 828 


Insolvency Act (Presiden cy) (III of 1909), 
S. 18 (3)—Insolvency—Stay’ of proceedings 
against insolvent. 


1916]. 


' Insolvency Act (Presidency)—(concluded). 


Seotion 18 (8) of the Presidency Towns In- 
solvency Aot, 1909, permits a stay of proceed- 
ings in an action which was not pending at 
the time of the order of adjudication. It is 
not limited to suits instituted before the 
adjudication order was made. 

MAHOMED v., ABDUL. 198 
instalments, default in payment of. See 
DEKKHAN AGRICULTURISTS’ RELIEF AOT, 
io 15-B, 475 


* Interest, accrual of, is suspended during 
the existence of war between the nations of con- 
tracting parties, when it is recoverable as 
damages and not as a substantive part of the 
debt. See CONTRACT WITH ENEMY, 190 


Islands forming anew near the mouth of ,a 
tidal and navigable river, ownership of. See 
ALLUVION. 1007 


Jurisdiction of agent of Mewas estates. 
See SOHEDULED DISTRICTS ACT, s: 6. 789 


of Civil Court to entertain suits 
regarding. See VATAN, MHARKI, 179 


——of Civil Court cannot be taken away 








‘in rating cases by a rule made by the Resident 


at Aden. See ADEN SETTLEMENT REGULA- 
TION, ol: 18. 296 
of Court to try maintenance suit 
where a charge ia sought to be imposed on pro- 
perty. See QIVIL PROCEDURE QODE, s. 16 (d). 
os 67 

of foreign Court can be examined 





by a British Court in execution of foreign 


aecreé,- e 


A Brifish Court executing a foreign deoree 
has power to enquire whether the foreign Oourt 
had jurisdiction to pass the deoree, 


A decree pronounced in absentem, in a per- 
sonal action by a Oourt of æ foreign state, the ' 


absent party not having submitted himself to 
its authority, is a nullity, 


JIVAPPA V. JEERII. 486 


Kabulayat by a Khatedar, to Government, 
effect of. Seo RAJINAMA, 976 
Khandesh not governed by rule of pre-emp- 
tion. See MAHOMEDAN LAW, PRE-EMPTION, 
š 81 

* Khatedars, rajinamas and Kabulayats by, 
to Government, effect of.**See RAJINAMA,. 976 
Khoti lands-—Transfer by Khoti tenants of 
lands without permission of the Khot—Khot's 


right to re-enter upon the lands. 
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Khoti lands—(coneluded). To Eg 


A Khoti tenan{ in the Kolaba Disteiot cannot 
transfer his oocupancy holding yithout the 
permission of his Khot, if he does eo, the Khot 
is entitled to re-enter upon fhe lands to the 
prejudice of the transferee. 


HARI v. GANGADHAR. 446 


Khoti Settlement Act (Bom. Act I of 
1880), S.9. See CIVIL PROOEDURE CODE, 
s 11. 786 


Land, suits regarding, right of appeal can be 
taken away only by express legislation. See 
STATUTE, 1007 


Land Acquisition Act (Z of 7894), S. 18 
— Compulsory acquisition —- Compensation — 
Special Collector —Apportionment--Payment to 
some claimanits—Reference by Collector at the 
instance of other claimants — Tribunal of 
Appeal, jurisdiction of, to hear reference— Award 
of additional amount to claimant—Refunde by 
the claimants who are paid off, cannot bs ordered 
by Tribunal—Suit for refund—City of Bombay 
Improvement Trust Act (Bom. Act IV of 1898), 
$. 48 (22), 


The plaintiff was the lessor of a piece of land 
compulsorily acquired by the Oity of Bombay 
Improvement Trust. In the compensation 
proceedings before the Special Collector, the 
plaintiff took no part; and the amofint of com- 
pensation was amicably settled “between the 
Improvement Trust and the lessees at Rs.85,000. 


1 The amount was apportioned as follows: 


Rs. 51,083 to the lessees; Rs. 2,804 to the lessor; 
Ra. 80,000 to the mortgagee of the lessor and 
Rs, 1,118 to the Municipal Qommissioner, The 
lessees and the mortgagee received ‘their 
amounts from the Collector; but the plaintiff 
being dissatisfied with the apportionment made 
to him, moved the Collector to make an 
apportionment reference, under s. 18 of thea 
Land Acquisition Act, to the Tribunal of 
Appeal. The result of the reference was that 
the plaintiff was declared entitled-to reosive a 
sum of Rs. 2,960-10 out of the moneys received 
by the lessees; but the Tribunal held that 
it had no jurisdiction to make an order 
asking the lessees to refund the amount to the 
plaintiff. To recover that amount the plaintiff 
filed the present suit, It was objected (1) thet 
the plaintiff was estopped by his conduct from 
questioning fhe payments of compensation 
moneys ; (2) that the Special Colleotor had no 
jurisdiction to make the reference under s.°18, 
as payment had already been made and no 


+ 


o dl 
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Land acquisition Act—(concluded). 


amount osald’ Ba: deposited with the Tribunal 
under s. 31, (2) ; ;e and (3) that the present suit 
was not maintainable as the plaintifi had not 
appealed from the order of the Tribunal of 
Appeal as provided ins. 48 (11) of the Oity of 
Bombay Improvement Trust Act, 1898: 


Held, (1) that the plaintiff, by not adducing 
any evidence before the Oolleator and by his 
mortgages accepting the sum of Rs. 30,000, had 
not accepted the award either expressly or by 
implication ; 

(2) that deposit of the amount in Oourt was 
not a condition precedent to the making of the 
reference by the Collector under sa, 18 ; and that 
the Tribunal of Appeal had jurisdiction fo 
entertain the reference ; 

(8) that the suit was not premature although 
the plaintiff did not avail himself of the right of 
appeal given to him by s. 48 (11) of the City of 
Botabay Improvement Trust Act, 1898 ; 

(4) that the Court had inherent jurisdiotion 
to entertain the suit., 


GANGADAS MULJI v, HAJI ALI. 826 
—— S. 3! (2). See LAND ACQUISI- 
TION AGT, 3. 68. 836 


Land Revenue Code (Bom. Act Vof 1879), 


S. 56. See TRUSTS AOT, s. 90. 438 
- S. 74. See RAJINAMA. 976 

—~—~— S, IIl, Sea LAND REVENUE 
CODE, s. 154. 833 
—— Š, 153. See TRUSTS ACT, s. 90. 
488 

——S§, 154—Gujarat Talukdars’ Act 


(Bom. Act VI of 1888), s. 33— Recovery of 
arrears of assessmant— Attachment of ornaments 
of a Khatedar of the Talukdari village—Revenue 
administration of the village carried on by 
Talukdari Settlement Oficer under a guardian- 
ship order during the mingrity of the Talukdar 
— Income Tax Act (II of 1884)-—~Seizure of 
account-books for ascertaining liability to pay 
income-tax—Damages for the wrongful seizure 
--Revenue Jurisdiction Act (X of 1876), 3. 6 
Owing to the minority of a Talukdar tha 
revenue administration of his- village was en- 
trusted to the Talukdari Settlement Officer and 
ander him to the Mamlatdar of Prantij,- under a 
“guardianship order passed by the District Qourt. 


` To recover the arrears of assessment. for past 


years from one of the Khatedars of the village, 
theMamlatdar attached ornaments belonging to 
the Khatedar (plaintiff), The plaintiff having 


L] 
i , THE BOMBAY LAW REPORTER, 


[Vou. XVIII 


Land Revenue Code—(concluded). 


sued the Mamlatdar to recover damages for the 
wrongful attachment ; ~- 


Held, that tho Mamlatdar was authorised to 
distrain movable property of the plaintiff, both 
under s. 154 of the Lend Revenus Code, because 
he was invested with the power of making 
attachment of movables by delegation from the 
Collector of Ahmedabad and under gs, 111 of 
the Land Revenue Code, as modified by s, 83 
of the Gujarat Talukdara’ Aot, 


To ascertain the liability of the plaintiff to 
pay incomes- tax, a Mamlatdar removed thé 
account-books belonging to the plaintiff from 
his house, against his will andin spite of his 
protests. The plaintiff having sued to recover 
damages for the wrongful seizure of his account- 
beoks by the Mamlatdar :— 


Held, that the seizure having been unautho- 
rised and wrongful, the Mamlatdar was liable 
in damages, 

DALUGHAND v, GULLABBHAI. 


Lavangl crackers are toy fire-works. 
EXPLOSIVES AOT, 


Legal necessity, onus of proof of. See 
HINDU LAW, ALIENATION, 868 


Strict proof of. See HINDU LAW, 
ALIENATION. 951 
Letters Patent, Cl. 12—Leave of the 
Couri—Jurisdiction of High Couri—Suit on 
hundi-—~EHundi passed up-country and not made 
payable in Bombay~~Consideration of the hundi 
being transaction between Bombay merchant and 
up-country constituent, 


The plaintiff, carrying on busingss in Bombay, 
filed a suit in the Bombay High Qourt, to 
recover the amount of hundies drawn by the 
defendant on his own firm. The hundies were 
passed at Bassum in Akola where the defendant 
resided and whore the plaintiff had gone to settle 
his accounts of dealings with the defendant, A 
question having arisen whether the Court had 
jurisdiction to entertain the suit :— 


Held, that the Court had no jurisdiotion to 
entertain the suit, for the undies were not 
made payable in Bombay and the fact that the 
consideration for the hundies was the balance 
of accounts due by the defendant to the plaintiff 


323 


See 
556 


"in respect of transactions effected *in Bombay 


was no part of the cause of aqtion, 

Per Macleod, J.—In giving ledve under ol. 12 
of the Letters Patent in suits on promissory 
notes ‘or hundies, I have always given leave 
when the money was payable in Bombay ; and 
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Letters Patent-—-(concluded). 


refused leave when the money was payable out 
of Bombay. If there are transactions in Bombay, 
which result in a credit in favour of the Bombay 
merchant against an up-country merchant, and 
if the Bombay merchant goes to settle his 
account up-country and accepts @ promissory 
note or hundi in satisfaction of his account, 
then if he wants fo sue on that note in Bombay 
he must take the precaution to see that the 
note is made payable in Bombay, 


* e SHWARAM v, BAJRANGDAT. 57 


Limitation—Plaintifs litigating for their 
yights in a previous suit wherein they were 
defendants— Suspension of limitation. 


A Hindu of Calcutta died intestate leaving 
threes sons B.M., M.M, and O.L., of whom the 
last named died in 1881 leaving sons. On 
and from the 18th January 1892, B.M, 
collected the rents and issues cof certain pro- 
perty to the exclusion of M.M., and the sons 
of C.L, On the 21st December 1896, tha sons 
of O.L, instituted s suit against B.M., and 
M.M. for their share in the property. In 1897, 
on the death of B.M. and M.M., their sons 
were brougbt on the record. The sons of M.M. 
supported the sons of O.L., and asked that their 
tights and interests might also ba deolared in 
that suit, anda distinot issue was framed in 
respect of their olaim. The Court decreed the 
claims of the sons of O.L., and made a similar 
decree in favour of the sons of M.M. On appeal, 
the deoree in favour of the sons of O.L. wag 
affirmed, but that in favour of the sons of M.M. 
was set asidegon the 22nd February 1904. 
Thereupon, on the 14th November 1904, the 


-gons of M.M, brought the present suit against 
‘the sons of B.M, and O.L., for their share in 


the said property i~- 


Held, that limitation began to run against 
the plaintiffs on the 18th January 1899, but 
that it remained in suspense whilst they were 
bona fide litigating for their rights in tho suit 
brought by the sons of O.I., and consequently 
the suit was not barred by limitation, 

SRIMATI NRITYAMONI v, LAKHAN CHUN: 
DER, 418 


—- — Evecutor—Acerual of right to sue—. 


Tegtator domiciled abroad—~Probate—" Capable 
of instituting sutt-’-—Devolution of interest— 
Substitution af ' plaintif—~Straiis Settlements 
Ordinance No, 6 of 1896, ss, 17, 22 — Straits 
Settlements Ordinance No, 31 of 1907, ss. 133, 
196, 

K 


GENERAL INDEX. E: 


Limitation—(conrcludedj, , . °° 

Straits Setélements Ordinance Nož 6 of 1896 
which deals with the limitation of. suits, pro- 
vides as follows:—S. 17, subs. 1: “When 
a person who would, if he were living, have a 
right to institute a suit or make an application, 
dies before the right accrues, the period of 
limitation shall be computed from the time 
when there is a legal representative of the 
deceased capable of instituting or making such 
suitor application.” S., 22: “ When, after the 
institution of a suit, a new plaintiff or defendant 
is substituted or added, the suit shall as regards 
him be deemed to have beon instituted when he 
was so made a party .. . im 


Held, (1) that the executor of a will capable 
of probate in the Straits Settlements is g legal 
representative capable of instituting a suit, 
within the meaning of s. 17, sub-s. 1, from tha 
date of the testator’s death and not only from 
the date when he obtains probate : 


Quere as to an exeoutor who renounces 
probate ; 


(2) that, according to the English practice 
(which is made applicable in the Straits Settle- 
ments in the absence of any other provision), 
the will of a testator domiciled in British India, 
or elsewhere outside the Straits Settlements 
although not proved in the place of the teata- 
tor’s domicil, is capable of probate in the 
Btraits Settlements if (a) it ia valid according 
to the law of the testator’s placa of domioil, and 
(b) if there are assets of the testator in the 
Straits Settlements ; ` 


(3) that a. 22 contemplates cases in whioh a 
suit is defective by reason of the right persons 
not having been made parties but not cases in 
whioh the suit was originally properly consti- 
tuted but has become defective owing to a deyo- 


ution of interest; in the latter ciroumstances a 


carrying-on order shoyld be made under s. 169 
of the Civil Procedure Ordinance No. 81 of 1907, 

5.M.K.R, MEYAPPA v, 8. N. SUBRA- 
MANTAN, 642 


Limitation Act (ZX of 1908), S. 5—Ezcuse 
of delay Presentation of appeal beyond time 
— Death of defendant after argument but before 


_judgment—Appeal by defendant's heirs after 


prescribed period-~ Sufficient cause. a 


After the arguments in a case were conoluded, 
but before tho judgment was pronounoed, the 
defendant died. The suit was decided agaings 
the defendant. ‘His sons, one of whom was an 
adult and the other a minor represented by hig 


fie» che td] 
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Limitation ,Acts~(continued). 
mother ağ a guardian, presented an appeal 
from the déoree fifty days beyond time, A ques- 


tion having arisep whether the delay should be 
excused = ° ` i 


Held, that there was no sufficient reason to 
exouse the delay, inasmuch as the adult son and 
his mother, who were concerned to prosecute 
the litigation in their own interests and in the 
interest of the infant, were negligent, remiss and 
careless in not proseouting the appeal in time, 

BABU v, SITARAM. . 751 


S. 7—Minor—Cause of action— 
Death of minor within three years of his attain- 
ing majority—Minor’s representatives can sue 
within three years on the same cause of action, 


Whére a minor acquires a cause of action to 
gue for possession of property and dies after 
majority but before the expiry of three years 
frem the date of the cessation of his disability 
of minority, his personal representatives can, 
although twelve years have expired since the 
oause of action accrued, institute a suit on the 
same cause of action at any time within the 
three years’ period which has already commenc- 
ed in the lifetime of the deceased. 


ARJDN v. RAMABAI. 579 


5. 8, See AOCOUNT, 1022 


ean p. 20—Pari-payment—Eniry must 
appear in debtor’s handwriting Mere signature 
nol enough, 

The pari-payment of a debt must, for the 
purposes of s. 20 of the Indian Limitation Act, 
appear recorded in the handwriting of the 
debtor. His more signature to the record of 
it by another is not sufficient. 

NIVAJEHAN v. DADABHAI,. 973 


Art. 11 — Civil Procedure Code (Act 
XLV of 1882), ss. 287, 278, 282, 283— Decree 
— FHuecution— Attachment — Sale proceeding 
~ Application by a mortgagee for holding the 
såle subject to his mortgage—Dismissal of the 
application—Suit to establish lien— Limitation. 








Certain property having been attached in 
execution of a deoree, the plaintifi applied to 
the Gourt that the sale should take place 
subject fo his mortgage lien. The Oouri 
*fSjeoted the application in 1888 and sold the 
property, The plaintiffs sued in 1910 to recover 
the mortgage money by sale of the property, 
The lower Courts held that the plaintiffs having 
failed to sue within one year from the date of 
the order of 1883, the suit was barred under 
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Limitation Act—(continued). 


art, 11 of the Limitation Act réad with s. 983 
ef the Civil Procedure Code, 1882. On second 
appeal :— 

Held, that the suit was not barred by time, 
inasmuch as the order of 1883 having been that 
the attachment should proceed free from the 
lien or mortgage claim, must be referred to 
g. 287 and not fo s. 278 of the Civil Procedure 
Code of 1883, b 





GANESH v. DAMOO, 789, 
Art, 62. See CIVIL PROCEDURE 

CODE, s. 11. 173 
-——— Art. 89, See ACCOUNT. 1022 


— —— Art. 
consideration, 
$ 


In September 1908, defendant No, 1 con- 
tracted with the plaintiff for a price to procure 
from defendant No, 2 a reconveyance of certain 
property to the plaintiff. In November 1908, 
defendant No. 2 conveyed the property to V, 
who sued to recover its possession from the 
plaintiff and obtained a deoree in July 1911, In 
January 1912, the plaintiff sued to recover the 
consideration money from defendant No. 1, 
The lower Courts decreed the suit holding that 
the suit was in time under art. 97 of the Indian 
Limitation Act, 1908 :— 


97. Failure of existing 


Held, that, even applying art. 97 to the oase, 
the suit was time-barred, for, the moment there 
was a conveyance to Y whatever possession the 
plaintiff was allowed to retain must have been 
on sufferancea and by the grace of V, and 
defendant No. 1 could have had? nothing to do 
with if. 


GULABCHAND v, NARAYAN, 806 


———— Art. 130, See OLVIK PROCEDURE 
CODE, s. 11, . 768 


Art. 131—Pazyment of assessment 
~ Recurring right. 


The payment of dhara or assessment or 
customary rent is a recurring right within the 
meaning of the Indian Limitation Aot, art. 181. 
Buoh a recurring right can be time-barred : 
there must be a definite demand and refusal; 
mera omission on the part of the person having 
such right to exercise it will not stfrt a period- 
of adverse possession under the article, z 

GANESH v. SITABAI. 949 


——— Arts. 140, 141--Evidence “Act (T 
of 1872), s. 108—Suit by reversioner— Widow, 
disappearance of — Presumption of death'— 
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Limitation Act—(continued). 


Burden of proof resting on plaintiff to show that 
he was suing within twelve years of the widow's 
death, 


The plaintiff sued in 1911 asa reversioner to 
recover possession of property alienated by a 
Hindu widow, The widow had disappeared in 
1865 and was not heard of since 1870. The 
Court of first instance decided in plaintifi’s 
favour and held on the point of limitation that 
under s. 108 of the Indian FEividence Aot the 
* Gourt should presume that the widow died at 
the time of suit and that therefore the suit was 
in time. This decision was reversed and the 
suit was dismissed by the lower appellate Court 
ot tha ground that the presumption of the 
widow’s death at the time of the suit could not 
be drawn, and that the onus probandi lay heavtly 
on the plaintiff to show when the widow died, 
and that consequently the suit was not shown 
‘to be within time. The plaintiff having 
appealed :-— 


Held, that it lay on the plaintiff to show 
affirmatively that he had brought his suit 
within twelve years from the actual death of 
the widow. 


Art. 141 of the Limitation Act is merely 
an extension of art. 140, with special reference 
to persons succeeding to an estate as raver- 
sioners upon the cessation of the peouliar estate 
ofa Hindu widow. But the plaintiff’s case 
under each article rests upon the same principle, 
The doctrine of non-adversa possession does 
not obtain in regard to such suits, and the 
plaintiff suing in ejecbmeni must prove, 
whether it be that he sues as a remainderman 
in the English sense or as a reversioner in the 
Hindu sense, that he sues within twelve years 
of the estate falling into possession, and that 
onus is in no way removed by any presumption 
which can be drawn according to the terme of 
s, 108 of the Indian Evidence Act, 1872. 

JAYAWANT v, RAMCHANDRA. 


——— Art, 142, 


14 
Sce MAHOMEDAN 


Law, DOWER. 810 
aes «Art, ` 144, See MAHOMEDAN 
810 


Law, DOWER. | 
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V am Aft, 149, See MADRAS FOREST 
AoT, s. 10, 1007 


: Art. 179—Code of Civil Procedure 
(Act XIV of 1882}, 38. 228, 224, 228 and 230— 





GENERAL INDEX, 


— See MADRAS FOREST ACT, s. 10.. 
E] 


. 1101 


Limitation Act—-(concluded), ., ` ° 
Application for execution of decree--Step-in aid 
of execution—" PropereCowt” for &xecution, 

Where a decree had beer transferred by a 
District Court to.a Munsifi’s Court for exeou- 
tion by the latter Court, and had not been re- 
turned, and where a subsequent application for 
execution by sale of the property within the 
jurisdiction of the Munsiff's Court was made to 
the District Court :—., 


Held, that having regard to ss, 228, 224, 928 
and 230 of tha Code of Oivil Procedure, 1882, 
the proper Court to which the application 
should have been made was the Court of the 
Munsiff’s ; that the Court of the Distriot Judge 
was not the proper Court ; and that the applica- 
tion to the latter Court was not a “ step-in-aid 
of execution ” available to keep the decree alive 
under art. 179 of the Indian Limitation Aot, 
1877. 

MAHARAJA OF BOBBILI v, SREE RAJAH 
NARASARAYA, 909 


Liquidator of a Bank is liable to give set- À 
off to an acceptor of a bill of exchange who has 
tendered iha amount of the bill on maturity. See 
NEGOTIABLE INSTRUMENTS AOT, s. 76, 689 


Madras Forest Act (FV of 7882), S. 10— 
Decision of District Court—Appeal to High 
Court, l 

Where the ordinary Oourts of a country” are 
seized of a dispute as to a legal right to posses- 
sion of and property in land, express provisions 
are required to exclude the ordinary incidents 


_ of litigation, g.g., a right of appeal :—- 


Held, accordingly, that when proceedings as 
to claims under the Madras Forest Act (Madras 
Act V of 1882) reach the District Court, that 
Court is appealed to as one of the ordinary 
Courts of the country, with regard to whose 
procedure, orders and decrees the ordinary rules 
of the Civil Procedure Oode apply, and an 
appeal lies to the High Court against a decree of 
the District Court passed under s, 10 of the 
Act, on appeal from the decision of a Forest 
Settlement Officer. 

Objectors tio afforestation preferring claims 
under the Madras Act V of 1882 are in law in 
the game position as persons bringing 2 suit in 
an ordinary Oourt of justice for a declaration 
of right, In both oases art. 144 of the Indiat 


Limitation Act (XV of 1877) applies, the period 


of twelve years thereunder being however 
extended to sixty years by art, 149, In an 
ordinary suit for a declaration the anus of 
establishing possession for the requisite period 


a 
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Madras Forest Act—(conciuded). 


rests on thè plaintiff, and thé situation of a 
claimant wider afforestation proceeding is the 
fame upon this point, 
SECRETARY OF STATE v, SRI RAJAH 
OHELIKANI, 1007 


Mahad, Hindus in, governed by Mitakshara 


and not by Vyavahara Mayukha. See HINDU 
LAW, MITAKSHARA. 744 
Mahant, succession toa. See MUTH. 490 


Mahomedan Law, acknowledgment of 
son—Legitimate son. 


If a man acknowledges another to be his son, 
that prima facie means his legitimate son. 


Under the Mahomedan law, no statement 
made hy one man that another (proved to be 
illegitimate) is his son can maka that other 
legitimate, but where no proof of that kind has 
been given such a statement or acknowledg- 
ment is substantive evidence that the person so 
acknowledged is tha legitimate son of the person 
who makes the statement provided his legiti- 
macy be possible. 


According to Mahomedan law, if a member 
of a family makes statements touching the 
sonship or heirship of a person those statements 
are good evidence of the family repute concern- 
ing him. 

MIRZA BADIK v. NAWAB BAIYID. ° 1037 


Dower -Advancement — Meher— 
Conveyance of property in satisfaction of meher— 
Consideration not necessary— Suit for possession 
~ imitation Act (1X of 1908), arts. 142, 144. 


In 1898, the plaintifi’s husband sold to her 
two houses by æ registered document for 
Rs. 1,700 (babashahi) in satisfaction of her 
meher (dowry). In ona of the houses conveyed, 
the plaintiff's husband continued to reside as 
before till his death which took place in 1911, 
On his death, the defefdants having taken 
forcible possession of the house, the plaintiff 
sued to recover possession, The lower Courts 
rejected the claim, first, on the ground, that 
the document was not supported by considera- 
tion and, secondly, that the claim was barred 
by limitation. On appeal ;— 

Heid, (1) that the document being a docu- 
font of advancement needed no consideration 
to support it ; 

(2) that the suit was within time, for the 
residence by the husband from 1898 to 1911 
was permissive and on behalf of the plaintiff. 

IBRAHIM v ISA, 810 
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Mahomedan Law—(continued). 

l Widows lien for dower--Deferred 
dower—Widow in possessionAccounting for 
profts—Interest, 





It is recognised by the British Indian Courts 
that under the Mahomedan law the widow has 
a oreditor’s lien for her deferred dower, that is 
td say, the unpaid dower ranks as a debt, and 
the wife is entitled, along with other creditors, 
to have it satisfied on the death of the husband 


out of his estate, but hor right is no greater. 


than that of any other unsecured oreditor, ex- 
cept that if she lawfully, with the express or 
implied consent of the husband, or his other 
heirs, obtains possession of the whole or part of 
his estate, to satisly her claim with the rents 
and issues accruing therefrom, she is entitled to. 
retain suoh possession until it is satisfied. 


When 2 Mahomedan widow is allowed to take 


possession of her husband’s estate in order to’ 


satisfy her dower-debéi with the income thereof, 
in the absence of an agreement, express or im- 


plied, that she shoull not be entitled to claim . 


any sum in excess of her actual dower, she is 
entitled, on equitable grounds, to reasonable 
compensation, not only for the labour and res- 
ponsibility imposed on her for the proper pre- 
servation and management of the estate, but 
also for forbearing to insist on her strict legal 
right to exact payment of her dower on the 
death of her husband, and obviously compensa: 
tion for forbearance to enforca a money pay- 
ment is best calculated on the basis of an 
equitable rate of interest, Inthe present casa 
interest was allowed at the rates of 6 per cent, 
per annum, 


Rules of squity and equitable considerations 
commonly recognised in the Courts of Chancery 
in England sre not foreign to the Mussulman 
law, but are in fact offen referred to and invoked 
in the adjudication of cases. 

MUSAMMAT HAMIRA BIBI vy, MUSAM- 
MAT ZUBAIDA BIBI, 999 


Gifts -Delivery of possession, esséen- 





tial, 


According to Mahomedan law, a holder of 
property may, in his lifetime, give away the 
‘whole or part of if if he complies with certain 
forms, but it is incumbent on those who set pp 
such a transaction ġo prove that those forms 
have been complied with, and this whether the 
gift be made with or without consideration. If 
the latter, then unless if be accompanied by 
delivery of the things given, so far as if is 


« 


~ 


ry 


= 
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Mahomedan Law—(continued), 


capable of delivery, it will be invalid. If the 
former, actual payment of the consideration 
must be proved, and the bona fide intention of 
the donor to divest himself in presents of the 
property, and to confer it upon the dones must 
be proved also. 


The transfer of the subject of a gift required 
by the Transfer of Property Aot, 1882, s. 129, 
means & valid transfer, and, therefore, requires, 
„where the gift is by a Mahomedan, delivery of 
possession as an accompaniment, 


The parties toa trust deed settlement were a 
Mahomedan of the Shia seot of the first part, his 
wife of the second, and certain trustees of the 
third, The deed recited inter alia that it was 
agreed between the parties thereto that the 
intended settlement should be in full payment 
and satisfaction of the balance of the dower 
then payable by the husband, the settlor, to the 
wife. The settlor in consideration of the 
premises and in payment and discharge of the 
balance of the dower payable by him granted, 
conveyed and assigned to the trustees and their 
heirs certain properties in certain trusts, The 
deed was executed by the settlor alone: 


Held, that, in the absence of any proof 
independent of the deed, thesaid reciter agree- 
ment was ever entered into between the settlor 
and his wife that she would accept the provi- 
sion purported to be made for her by itin satis- 
faction and discharge of her claim for the 
unpaid balance of the dower, the grant and con- 
veyance to the trustees must be taken to bea 
purely voluntary gift; and that though it was 
merely voluntary it was open to the wife acting 
with full*knowledge of her rights to deliberately 
elect to take the benefits conferred upon her by 
it in lieu of the balance of her dower and bind 
herself by making her election; but that 
subsequent election could not be a substitute for 
the original consideration, and consequently, 
notwithstanding the wife’s election of which 
there was no proof the grant to the trustees 
was still a purely voluntary gift, and the pro- 
perty which it passed was to be ascertained on 
that footing. 


Held, also, that the Mahomedan law applied 
to the dedd, and the gift made by it being 
voluntary was void on that ground that it was 
not accompanied by a deffvery of possession to 
the trustees of the properties comprised in the 
deed. 


MIRZA BADIK y: NAWAB BALIYID, 1037 
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Mahomedan Law—(continued)," 


———Pre-pmption—iinandty District 
—Pre-emption does not exist ig the district either 
as a rule of law or as à rule of justice, equity 
and good ponicanee Enes Regulatian 1V of 
1827, cl. 26, 

The Mahomedan rule of pre-emption is not 
operative in the District of Khandesh, as a rule 
of law, nor oan it be adcepted in that Distriat 
as a rule of justice, equity and good conscience, 

MAHOMED v, NARAYAN, 81 


— ~ Hindus of Godhra governed by the 
custom of pre-emplion~—Suit lo pre-empt a por- 
tion of the property sold. 

The Hindus in Godhra are governed by tha 
doctrine of pre-emption, 

It is not competent to a pre-emptor, to pre- 
empt only a fraction of the property in contro- 
yersy. 


GOKALDAS v. PARTAB. 693 


r 9 
— m Siccession—Custom — Ancesiral 


and self-acquired properties—Oudh Estates Act. 


(I of 1869), 93. 3, 8 and 10—Talugdari—Primo- 
geniture—Presumptions as to non-talukdari pro- 
pearly arising from inclusion of estate in list Z- 
Burden of proof of custom—Wajib-ul-arz, evi- 
denciary value of statements in. 

Under the Mahomedan law all classes of 
property follow one side of devolution. 
law makes no distinction between ancestral 
and self-acquired property, and recognises no 
principle of differentiation in the matter of 
lineal and collateral succession, as is the case 
under the Hindu law of Mitakshara. Under 
the Mahomedan law if a custom governs the 


succession to the ancestral estate, the presump- * 


tion is that it attaches also to the personal 
acquisitions of the last owner left by him on his 
death ; and it is for the person who asserts that 
these properties follow a line of devolution 
different from that ot the ancestral estate to 
establish it. 


Where in Oudh & summary settlement of the 
Government revenue was made with one J.A.K, 
a Mahomedan, on January 22, 1859, a Talukdari 
sanad waa granted to him on Ootobar 17, 1861, 
and his name was entered as a Talukdar in the 
first and the second of the lists prepared under 
the Oudh Estates Act (I of 1869), but it was 
contended that as J, A, K. had died before the 
Aot came in force it applied neither to him nor 
his Taluka; 


Held, (1) that the lists which the Obief 
Commissioner was directed to “cause to be 


+ 


That ° 


° 
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Mahomedar Law—vcontinued). 

prepared” ymder s. 8 of the Act were obviously 
in course of preparation leng Before the passing 
of the Act,” and the timit of six months was 
clearly meant as a limit for their completion and 


not for their initigtion ; and that J. A. K. wasa. 


Talukdar within the meaning of the Act and he 
had acquired, as declared by s. 8 thereof, “a 
permanent, heritable and transferable right” in 
his astate; 

(2) that the inclusion of J. A. K.’s name in 
list 2 also was, by virtue of s. 10, conclusive 
evidence of the fact that there was a pre-existing 
custom attaching to his estates on which their 
inclusion in that list was based; and that in 
the case ofa Mahomedan Talukdar, the existence 
of the pre-existing custom gave rise to a pre- 
sumption that the custom applied to non- 
Nalukdari property, and the person who alleged 
that there was different courge of succession in 
respect of the non-Talukdari property must 
prdve his allegation, 

MURTAZA v. MOHAMMAD, 884 


ee —— Te ists-— Private and Public trusts-— 
Power of the Civil Court over them—Juma Mus- 
jid— Management, scheme of-—Appointment of 
trustees—Code of Civil Procedure (Act XIF of 
1862), 8. 589-—Power of the-Court thereunder 
Matters to be considered in framing a scheme of 
management thereunder. 

The Mussulman law like the English law 
draws a wide distinction between publio and 
private trusts. Generally speaking, in case of a 
wakf or trust created for specific individuals or 
a daterminate body of individuals, the Kazi, 
whose place in the British Indian system is 
, taken by the Civil Court, has in carrying the 
trust into execution to give effect so far as pos- 
sible to the expressed wishes of the founder. 
With respect, however, to public or charitable 
trusts, of which a public mosque is a common 
and well-known example, the Kazi’s discretion 
is very wide. He may mot depart from the 
intention of the founder or from any rule fixed 
by him as to objects of the benefaction ; but as 
regards management which must be governed 
by circumstances he has complete disoretion. 
He may defer to the wishes of the founder so 
far as they are conformable to changed condi- 
tions and circumstances, but his primary duty 
ig, to consider the interests of the general body 
of the public for whose benefit the trust is 
created. He may in his judicis! discration vary 
any rule of management which he may find 
‘either not practicable or notin the best interests 
of the institution, 
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Mahomedan Law—(concluded), 


In giving effect fo the provisions of s. 539 of 
the Code of Civil Procedure, 1882 (Act XIV of 
1882), and in appointing new trustees and 
settling æ schema thereunder, the Court is 
entitled to take into consideration not merely 
the wishes of the founder, eo far as they can 
be ascertained, but also the past history of the 
institution, and the way in which the manage- 
ment has been carried on prior to suit, in 
conjunction with other existing conditions that 
may have grown up since its foundations 
The Court has also the power of giving any 
directions and laying down any rules which 
might facilitate the work of management, and 
if necessary, the appointment of trustees in the 
future. 


eIn this suit which was brought for the 
appointment of trustees and the settlement of a 
scheme of management in respect of the Sunni 
Juma Musjid at Rangoon, their Lordships 
remitted the suit fo the Court of first instance 
with the declaration and directions that all 
other conditions being equal the Randeria 
section of the worshippers were preferably 
entitled to manage and act as trustees; that 
in order to avoid the mischief arising from the 
fact of leaving the power of appointing or 
electing trustees in the hands of an indetermi- 
nate and necessarily fiuctuating body of 
worshippers like æ punchayet or jamat, the 
appointment of future trustees should be 
entrusted to a committee of the worshippers, 
the composition of which committes should be 
in the disoretion of the Oourt, with due regard 
to local needs and conditions, subject to the 
provision that, solong as circumstances did 
not vary, a majority of such commitfee should 
be Randerias ; and that in settling the scheme 
the Court shouid lay down rules for the 
guidance of the committee in the discharge of 
any suporvisitorial functions that might appear 
necessary to confide to them, and for filling up 
vacancies on their body subject to its control. 


MAHOMED v. HAJED AHMED, 611 


Maintenance of last holder of vatan is pay- 
ablo by succeeding vatandar. See VATAN 
(GORDON SETTLEMENT), à 450 


Maintenance suit, jurisdiction af the Court 
to iry a. See CIVIL PROCEDURE COD, 
s 16 (d). ee > 67 


Mamilatdar, liability for making wrongful 
attachment, See LAND REVENUE OODE, 
s. 164, siz <a . . 883 


o’ 


° 
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Maps, accuracy of—Evidentiary value of. 

Their Lordships have always given great 
weight fo the accurasy of the survey maps, 
which are, however, nob conclusive. But in 
the absence of evidence to the contrary they 
will be presumed to be conclusive. 


BEOCRETARY OF STATE v, MAHARAJA 
RADHA KISHORE. 1027 


Memons—Succession-—-Hindus converted to 
Mahomedanism—-Hindu Law of Succession 


e retained—Migration to Mombasa—Change of 


custom—Onus of Proof—Evidence. 


Memons are a sect of Mahomedans who were 
converted from Hinduism some four centuries 
ago but retained their Hindu law of succession, 
and are throughout India governed by that 
law, save where a local custom to the contrary 
is proved. Where, however, Memone migrate 
from India and settle among Mahomedans the 
presumption that they have adopted the 
Mahomedan custom of succession should be 
much more readily made. The analogy in the 
latter case is rather to proof of a ohange of 
domicil than a change of custom. 

A Memon, whose father some fiffy years 
before the suit had migrated from India and 
settled with his family among Mahomedans at 
Mombasa, lived af that place and died there 
intestate :-— ` 

Held, upon evidence.as to the practice among 
Memons at Mombasa and applying the above 
principle, that the succession to the estate of 
the deceased Memon was governed by Mahome- 
dan and not by Hindu law, 

ABDURA#IM v, HALIMABAL. 635 


Mesne profits, award of, though not ex- 
prassly given in the decree. See CIVIL PRO- 
CEDURE CODE, 1877, s. 588. 382 

Mewas estates, jurisdiciion of the agent 
for. See SCHEDULED DISTRICTS ACT, 8. 6. 789 

Mharki Vatan—Civil Courit—Jurisdiction. 

It is competent to a Civil Gourt to grant a 
declaration that the plaintiffs are Vatandars of 
a Mharki Vatan. 

RAOJI FAKIRA v, DAGDU HANMANTA 
MAHAR, 779 


2 : 
Minor—Plea of minority when competent— 


Joint promi&e. 

“One of two joint promissors could not plead 
the minority and consequent immunity of the 
other as a bar to the promisee’s claim against 
him. ; 

JAMNA BALSAHEB v. VASANTA RAO, 492 
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Minor—(concluded), as, 
Compromise of, suit on behalf of, 

sanction of Court. Nee CivIL PROCEDURE 

OODH, 1882, s. 462. > y 360 


Mistake as a ground of avoiding a contract. 
See CONTRACT AOT, 8. 65, 201 


Mortgage, equitable — Deposit of docu- 
ments of title — Written or oral bargain 
accompanying it—Notandum on the back of a 
promissory note—Limitation of security, 


Where ‘documents of title-déeds of property 
are handed over with nothing said except that 
they are to be security, the law supposes that 
the scope of the seourify is the scope of the 
decuments, but where the doouments of title 
are handed over accompanied by a bargain, the 
bargain must rule the scope of the seourity, 
and when the bargain is a written bargain, it, 
and it alone, must determine what is the scope 
and the extent of the security, s 


Where a borrower deposited with the lender, 


documents of title to immoveable property and 
granted him a promissory note on the back of 
which there was a notandum signed by the 
parties which showed that a part only of the 


. property was seourity for the loan, held that the 


rights of the parties must be determined by the 
written agreement, the notandum, and that 
the equitable mortgage in favour of the lender 
extended only to the pari of the property 
referred to in the notandum., 


PRANJIVANDAS v CHAN MAH. 664. 


—Movables—- Hypothecation— Posses- 
sion nol necessary to be transferred—Indian 
Contract Act (IX of 1872), ss. 108, 178. 


The plaintiff advanced Rs, 2,000, in 1913, to 
V on the hypothecation of the Press machines 
and other accessories of a printing press belong- 
ing to Y, who remained, as before, in 
possession of his Pres. In 1914, V took Das 
his partner in the concern on payment of 
Rs. 8,000. In 1915, V again hypothecated the 
same property to plaintiff fora fresh advance 
of Rs. 1,000. D had no notices of either tran- 
saotion. On V’s death, the plaintiff claimed 
to recover his money by sale of the property 
hypothecated. D resisted the suit contending 
that the plaintifi’s claim could, at the mosf, 
extend to V's share (which was one-half) in 
the concern :— 





Held, (1) that the plaintiff was entitled «to 
succeed, for the rights whioh the plaintiff 
acquired over the property in 1913 remained 

+ 


+ 
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Mortgage— (continued). 
whally unaffected by the ilu&ory partnership 
between V dnd D yand ° 

(2) that he was‘therefore entitled to bring 
the whole of fhe property to sale. : 

In India, the mortgage of chattels, having 
the offect of immediately transferring the 
property thereunder from the mortgagor to tha 
mortgagee, can be made by mere parole and 
without the transfer of possession. 

If the true owner of property puts another 
in ostensible possession of it and holds him out 
to the world as being fully capable of disposing 
of and conferring a good title to it, and such a 
person does dispose of it, the trua owner has no 


claim againt the bona fide purchaser for value. | 


TEHILRAM v, D’MELLO, 587 
Parties to sult—Joinder of parties 
-Porson seiting up an adverse claim to the 
momigaged properly—~Misjoinder of parties— 
Practice—-Morigage suit— Misjoinder of causes 





eof action~~-Subject matier of appeal, method of 


valuation Value of land mortgaged or value of 
morigage. 

In a suit on a mortgage tor sale of the mort- 
gaged property, the plaintiff impleaded not 
merely the person who claimed under the 


mortgagor, but also the appellant who had set’ 


up adverse elaims to the mortgaged proparty:— 


Held, that® the cause of action against the 
appellant, viz., the right to obtain a deoclara- 
tion of title against his adverse claim, was 
quite distinat from the cause of action against 
the mortgagars and persons claiming under 
them, viz., the enforcement of rights under the 
mortgage ; and that such joinder of parties and 
causes of action was irregular and embarrassing. 

MUSST. RADHA KUMWAR v, THAKUR 
REOTI SINGH. 850 


————~ Redemption sult by mortgagor, 
‘abatement of, second suit Vy his son. See CIVIL 





PROCEDURE CODE, 1882, s, 371. 88 
— Subrogation. See CONTRACT ACT, 
s. 70, 700 


Usafructuary — Zarbharna — In- 
valid mortgage—Charge—H fect of parties acting 
under it—Provision for repayment in a parti- 
cular manner— Relation of debtor and creditor, 
hõw far to be implied from the fact of mortgage 
~-Transfer of Property Act (IV of 1882), ss. 59, 
67 (a) and 100. 

The plaintiffs were put in possession of oer- 
tain villages under the usufruotuary mortgage 
deed in this case proyiding for the re-payment 
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Mortzgage—(continued). 

of Rs. 1,380,000 with interest. On the expiry 
of the term of the mortgage they gave up pos- 
session, Several years later, they sued alleging 
that a large part of their debt was not satisfied, 
and olaiming a mortgage deoree for the balance, 
or alternatively a simple money decree; the 
mortgage deed not being duly attested as 
required, by s. 59 of the Transfer of Property 
Aot, 1882, was not enforceable as a mortgage :—~ 


Heid, that the parties had freated the said à 


deed, though invalid, as a usufruotuary mort? 


gage and their respective rights must be deter-'` 


mined by its terms; that if didnot create a 
charge within s. 100 of the Transfer of Property 
Act, 1882, nor could the mortgagees, by reason 


of s. 67 (a) thereof, institute a suit for sale based 


on it; thatthe olear intention of the parties, 
to be inferred from the deed, was that the 
mortgage money should be repayable from the 
usufruct and not personally by the mortgagor ; 
that it could not be inferred from the mere men- 
tion of the advance in the deed that it was the 
intention of the parties that the mortgagor 
should be personally liable to repay it, and that 

the suit must be dismissed, 
MAHARAJA RAM NARAYAN 4, ADHIN- 
DRA NATH, 862 


— Stamps—Bengal Reg. X of 1829, 
ss. 3, 17, and sch, A, arts, 3, 20~Lost deed 
alleged to be insufficiently stamped-—Presump- 
tion that documents accepted by Court are pro- 
perly stamped Mortgages in India before the 
Transfer of Property Act (IV of i1882)— No 
writing required, ý 
In a suit for redemption ofan usufructuary 
mortgage, dated 1857 the documents èn whioh 
the plaintiff relied fo establish the mortgage 
was a certified copy of a petition of compromise 
filed in Court in that year. The suit was based 
on the recital in the petition relating to the 
mortgage and the certified copy in question 
bearing a one rupea stamp was issued in 1857, 
The record of the proceedings in which the 
petition was filed was destroyed in the Mutiny. 
The defendants objected that the contract was 
not enforceable, inasmuch as the dooument was 
not properly stamped :— i 
. Held, that before the Transfer ot Property 
Act (IV of 1882), came into force, such morf 
gages could be created witheut any writing, 
outside the Presidency towns by simple delivery 
of possession ; that the said petition reoitad the 
terms on which the then dispute was settled, 
among them being the agreement relating to the 





~p 


X 


1916] . 


Mortgage —(ccncluded). 


usufructuary niortgage ; that the mortgage was 
verbal and was valid andthe present suit was 
not based on an sgreement contained in the 
petition ; that if the petition was treated as the 
document creating the mortgage, if muat be 
presumed that the officer before whom it was 
presented satisfied himself that it was properly 
stamped and no inference thatit was nob so 
stamped could be derived from the faot that the 
copy bears & one rupee stamp. 


e AHMAD RAZA v, SATYID ABID HUSAIN, 
. 904 


Moveables, Mortgage of. See MORTGAGE 
OF MOVBABLES. 587 


Municipal Act (Calcutta) (Ben. Act III 
of 1899), Ss. 341, 617, 618, 619~—-Compen, 
sation for removal of fixtures by Oaleutia 
Municipal authority— Whether payment of 
compensation is a condition precedent to such 
yemoval—Court by which claim to such com- 
pensation is -cognizable— Whether before removal 
a suit will lie to declare right to compensation 
in case of removal, 


The Caloutta Municipal Act, 1899, provides 
that the Corporation shall compensate every 
person who suffers damage by the removal of 
fixtures erected before June 1, 1863, 


The Corporation served J. with notices under 
g, 341 to remove certain structures and there- 
after obtained orders from the Magistrate for 
their demolition, but took no steps to enforce 
these orders. J. brought a regular suit in the 
Court of the Subordinate Judge against the 
Corporation chiming (1) declaration that the 
fixtures were erected before June 1, 1863; 
(2) declaration that she was entitled to compen- 
sation for loss she would suffer by their removal; 
(3) declaration that the Corporation could not 
remove them fil] compensation was paid; 
(4) that the Oourt should fix the amount of the 
compensation ; and (5) an injunction restraining 
removal till the compensation was paid :— 


Held, (1) that, on tha true construction of 
g. 341 (3), the assessment of compensation was 
not @ condition precedent to the demolition of 
the structures; , l 


(2) that Courts other than the Small Oauses, 


Court were,*by s. 617, debarred from fixing the 
compensation, and therefore as the suit sought 
relief under any but the first two heads, it was 
miscorceived, but that J, was entitled under 
a. 43 of the Specific Relief Act, I of 1877, to a 
declaratory deoree for the first two claims, the 


+ 
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Municipal Act (Calcutta)--(conqluded). 


Corporation haviseg denied her right fo compen- 
sation until the hearingeof tHe appeal against 
the decree of the Subordinate Judge, 


JOSEPH ù. CORPORATION OF CALCUTTA, 
| 878 


Municipalities Act (District) (Bom. Act 
III of 1901), S. 160 (3)—Revisional jurisdic- 
tion— High Oourt. 

An application under the revisional jurisdio- 
tion of the High Oourt does not lie from the 
decision of a Distriof Oourf under cl, 3 of 
8.160 of the Bombay District Municipalities 


Act, 1901, 
THE MUNICIPALITY OF BELGAUM v. 
RUDRAPPA. 840 


Mutation of names by Revenue Ofifersin — 


the case of Pardanashin ladies. See PARDA- 
NASHIN LADIES. 1037 


Muth or Asthal—Mahant — Succession— 
Custom—Property of the muth—Disqualifica- 
tion by marriage—Abdication in favour of a 
disqualified person, effect of— Document appoint- 
ing such a person. 

The question as to who has the right to 
succeed to the office of makani depends, accord- 
ing to the well-known rule in India, not on 
the general customary law, but upon the 
oustom and usage of the particular, asikal or 
muth. e 


The whole assets of an asthal or muth are 
vested in the reigning makant as the owner in 
trust forthe institution itself, and although 
large administrative powers are undoubtedly 
vested in him, the trust does exist and must be 
respected. The succession to him, in such pro- 
perty follows with the succession to the office. 


In a bairagi asthal a married man who, prior 
to initiation, as a bairagi chela, has not re- 
nounced his wife and family and has not 
conformed to the pracfice of celibacy is incom- 
petent to be mahant of the asthal, and the 
mahant for the time being who knowingly 
abdicates in favour of such a person and ap- 
points him as his suscessor, consents fo a 
violation of the vows and practice of asceticism 
and celibacy which it is his duty as the trustee 
—mahant—to maintain and protect. Any 


document under which such an appointment ie 
made is void and inoperative, and on the Court: 


setting aside the appointment the mahantship 
does not revert to the relinquishing mahani, 
but goes to the person entitled according to the 
custom of the institution to succeed him, 
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Muth— tcoucluded). í 
The origin, nature, objects, customs and 
practice of guch réligiows institutions, and also 
the rights, privileges, duties and powers of a 
mahant stated, ` 
MAHANT RAM PRAKASH v. MAHANT 
ANAND. 490 


Negotiable Instruments Act (XVIII of 
1881), S, 32. See BILL OF EXOHANGE, 621 


—— S, 43, See BILL OF EXCHANGE. 
521 


——m S, 76— Bill of exchange—Acceptance 
of the bill—On due date, the acceptor claiming 
set off of amounts owing to him by the bank— 
Tender of the balance Relaase of the drawer by 
such lender, 


On the 31st July 1918, N draw a bill of 
exchange for Rs. 10,000 on M payable to the 
plaintiff-bank twelve months after date; the 
bill was duly accepted by M. The plaintiff- 
bank went into liquidation on the 23rd Novem- 
ber, 1913: it was indebted to M in a sum of 
Rs. 8,000, The bill fell due on the 8rd August 
1914; and as it was not paid that day, it was 
treated as dishonoured. Notice of dishonour 
was given to N on the 4th idem. On the 29th, 
M tendered to the plaintiff-bank tha balance of 
Ra, 10,000 after setting off his claim against the 
bank, Tife plaintifi-bank declined to accept the 
tender and“sued N for the money. M, who 
was brought in as a third party, paid the 
balance into Court and contended that the 
plaintiff’s claim was satisfied p- 


Held, (1) that, as between the liquidator of 
the bank and M (the acceptor), the liquidator 
was not entilled to claim from him the full 
amount of the acceptance and leave him to 
prove his olaim in liquidation and trust to see 
what dividend he would get; but that the 
liquidator was bound to allow a set off ; 


(2) that, as M did not pay on due date, N's 
liability was running from 8rd August to 29th 
August; but when M, the principal debtor, 
made a good tender of what was due to him on 
his acceptance, that tender extinguished the 
liability of N ; and 

(3) that, assuming that the fender was not 
made and that the liability of the drawer as a 
surety still continued, N was still entitled to 
the benefit of any set off which existed in 
favour of the principal debtor, M, as against 
the creditor. 


INDIAN SPECIE BANK v, NAGINDAS, 689 
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Notandum on the back of a promissory 
note, effect of. See MORTGAGE, EQUITABLE. 
664 


Notice of suit in suits against Government. 
Sea CIVIL PROCEDURE OODE, s. 80. 243 


Oral evidence to prove a transaction to be 
benami. See EVIDENCE AOT, s. 92, 134 


Oudh Land Revenue Act (XVII of 1876), 
S, 174—Court of Wards—Decree on a contract 
entered into by a disqualified proprietor whilsb 
his property was under the charge of the Court 
of Wards—Such property even after its release 
not liable to be taken in execution of sucha 
decree, 


Under s. 174 of the Oudh Land Revenue Act 
- (XVII of 1876) the property of a disqualified 
proprietor even after it is released from the 
custody of the Court of Wards is not liable to be 
taken in execution of a decree mada in respect of 
a contract entered info by the award while his 
property was under the superintendence of the 
Court, 


RAJA DEBI BAKHSH v. SHADI LAL, 412 


Oudh Laws Act (XT of 1876), 8. 3—Gifts— 
Gifts in trust, 


The word “gifts’’ in 8.3 of the Oudh Laws 
Act, 1876, inoludes gifts in trust. 


MIRZA BADIK v, NAWAB BATYID. 1087 


Pardanashin woman—Applications by— 
Mutation of nanves—Revenue officers, 


The revenue authorities who regord mutations 
of names being required by Statute to enquire 
into the alleged transmission of property, it is 
soarcely conceivable that when an application 
for mutation is based upon a statement 
contained in a petition by a pardanashin lady, 
these officials would omit to take adequate 
steps to ascertain whether she knew the purport 
and effect of the document she signed. In the 
absence of sll evidence thatthe official concerned 
failed in his duty the maxim omnia presumun- 
tur rete esse acta applies, 


MIRZA SADIK v. NAWAB SAIYID. 1087 


Part-payment of debt must appear in 
handwriting of debtor. See LIMITATION AOT, 
s 20, f 943 


Parties toa suit, first redemption suit by 
mortgagor alone abated ; second suit by his son, 
competenta See OIVIL PROCEDURE CODE, 
1882, s. 871. 38 
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Penal Code (Act XLV of 1860), S. 289— 
Negligent conduct with respect to animal. 


. The essential ingredient of an offence under 
s. 489 of the Indian Penal Oodeis that there 
‘should be probable danger to human lifa or 
limb from the negligence shown in the custody 
of the animal. 
EMPEROR v. SHIVBHARAN. 682 


———— S, 300, cl. 3—Death caused by a 
single blow—Culpable homicide not amounting 
e to murder, 


j Owing to æ quarrel which the deceased 
had with the acoused, the latter armed himself 
with an iron-shod stick and struck one blow 
with it on the head of the deceased which 
caused his death, He was convicted of murder. 
~ On appeal :— 


Held, that, inasmuch as it was possible that 
the blow struok by the acoused exceeded in 
violence the injury he had in view at the 
moment of striking it, the conviction should be 
altered from murder to culpable homicide not 
amounting to murder, 

EMPEROR vt, SARDARKHAN, 793 


S. 317—Abandoning a child — 

erson having care of it—Mother giving the 

i vild to another for abandoning it—Suchk other 
> person has the care of the child. 





The mother ofa newly born child, with a 
view to dispose of the ohild, secretly gave ib to 
her elder sister who carried it by a railway train 
and left it in a second class compartment, The 
child was carefully’ wrapped up and a bottle of 
milk was lefteby its side. Tha mother was tried 
for an offence under ss, 317 and 109 of the 
Indian Menal Code, and her sister for an offence 
under s. 317 of the Code. The trying Judge 
acquitted them both, The Government having 
appealed : 


Held, reversing the order of acquittal, that 
both the accused were guilty of the offences 
oharged. 


Per Beaman, J.—In oases of this kind any 
parson receiving an infant from its mother on 
the distinct understanding that the mother 
never desired or wished to have the ohild baok 
again, must in law be regarded as a person 
having thecare of that child until he or she had 
transferred it to the care and custody of some 
other person ot institutien, 

EMPEROR v, ORIPPSs 


* 


933 


— §, 429—Maiming an animal— 
Cutting off half an ear of a mare— Injury, 
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Penal Code—(concluded),* _ i 
The cutting off of nearly one-half of one ear 
of a mare whereby thé anirial’s Sense of hear- 
ing is not impaired, is not a maiming within 
the meaning of s. 429 of the Indian Penal 
Code. The‘ maiming’ of the saction implies 
some permanent disability inflicted on the 
animal: the term involves the notion of the 
privation of the use of some limb or member 
involving a permanent injury, and not a mere 
disfigurement, 
EMPEROR vu. ANNA DAXMAN. 289 


Permanent Settlement — Kabulayat — 
Construction —~ Zemindar's undertaking with 
respect to Sardars and Paiks—-Paiks doing 
private and public duties—~Land on service 
tenure— Land held by Paik having no*connec- 
tion with the police—Zemindar’s right to 
resume such land, i 


Where, in January 1801, the Zeminda of 


. Pergunnah Nayabasan which was settled with * 


him in that year, executed a Kabulayat ine 
favour of the Government under which he was 
bound to maintain and keep the same 
“ Sardars and Paiks” who had all along existed 
in the Pergunnah, and to carry out whatever 
order might be passed by the Magistrate on the 
Paiks, held that the Sardars and Paiks referred 
to in the Kabulayat were Sardarg and Paiks 
employed on police duty; that {he document 
had no reference to Paiks who held Jahgirs 
within the Purgunnah on fenure services 
personal to the Zemindar himself and having 


| no connection with the local police ; and that 


the Zemindar was entitled to determine the 
employment of a Paik, who wasin his personal ° 
service and held a Jahgir on service tenure * 
determinable when his employment ceased, and 
fo recover possession of his Jahgir. 
MAHARAJA SRI RAM CHANDRA v. 
SECRETARY OF STATH, 838 


Pleadings, jacis not controverted in, to 
be taken as proved. See OIVIL PROCEDURE 
CODE, O. VIII, r. 5, 946 


Police Act (District)(Bom. Act IY of 1890), 
S., 42, 


Ssotion 42 enables the Magistrate to issue 
lawful orders only whenever and for such time 
as it shall appear necessary and the orders fre 
to operate in such town or village or the vicinity 
thereof as may be directed ; in ofher words, the 


| powers of prohibition conferred upon the 


Magistrate are by the Statute expressly limited 
both in time and in place, the limitation of 


] 


* 
+ 
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Police Act (Distpict)— (concluded). 


piace being ‘to a particular fofn or village or 
the vicinity thereof, e 

DUNDAPPA .MALLAPPA BIGANDHI v, 

SEORETARY OF STATE, 460 


e- S, 44, 


Section 44 deals not with the prohibition of 
religious ceremonials, but with the maintain- 
ing of publio order at religious ceremonials 
whioh are not prohibited, 

DUNDAPPA MALLAPPA SIGANDHI v, 
SECRETARY OF STATE. 460 


—S, 65—Public performance of stage 
play—-License—Contractor getting the perform- 
ance without license-~Liadility of contractor. 


The acoused paid a sum of money to certain 
strolling actors in consideration of a perform- 
ance to be given by them; and secured the 
privilege of selling all the tickets and making 
such profit as he could, The performance was 

* given without license from the Police, as 
erequired by rule 33 of the rules framed under 
s. 89-A of the District Police Aot, 1890. The 
accused was thereupon convicted under s. 65 of 
the Aot :— 


Held, that the accused did not offend against 
rule 38, since the words ‘assisting in’ refer- 
red only to persons taking an actual partin the 
acting or performing which is prohibited. 

EMPEROR v, ABA WAKU. 


Possession—Burden of proof, 


The onus of establishing property by reason 
of possession for a certain requisite period lies 
upon the person asserting such possession: 

SECRETARY OF STATE vy. SRI RAJAH 
s QHELIKANI. ; 1007 


Power.-of-attorney= General or special- 
Construction—Oivil Procedure Code (Act Y of 
1908), s. 122, Bombay Rule [77~0O. Ill, f, 2. 


The power-of-attorney in question provided 
as follows: “TI have constituted and appointed 
the abovenamed person my true and lawful 
attorney in this matter to recover all moneys 
due to me in respect of the principal and interest 
of the aforesaid mortgage bond by suing on my 
behalf in a Civil Court or by coming to an 
amicable settlement... and to do all such 
acts in this one matter as I, if present, would 
have done or could have done or would have 
been permitted to do or would have been called 
upon to do ” :— 

Feld, that the power was a special power of 
attorney, inasmuch as the agent’s authorisation 
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Power-of-attorney—(continyed). 

extended, not to any class of business or 
employment, but was restricted to the doing 

of all necessary acts in the accomplishment of, 

one particular purpose, namely, the realization 

of one particular debt, aN Si 


VARDAJI v. COHANDRAPPA., 821 


Hiacess of authority—Money-lending 
business ~—-Liability of principal deriving no 
benefii—Promissory note--Guarantee by agent. 


Where an act purporting to be dons under £ 
power of attorney is challenged as being in 
excess of the authority conferred by the power, 
it is necessary to show that on a fair construc- 
tion of the whole instrument the authority in 
question is to be found within the four corners 
ofthe instrument, either in exprese terms or 
by necessary implication, 





Iiit is established that the’ transaction in 
question is within authority conferred by the 
power-of-attorney, fhe mere fact that the prin- 
cipal did not receive any benefit from the tran- 
saction does not rid him of his liability, fi 


The defendant, a Chetty moneyfender and 
financier, gave a power-of-attorney toan agent 
who managed the entire business. The 
gave the agent authority to borrow “ either. 
or without pledge of the securities.” The-~ Y 
agent agreed with a constituent of the firm that z 
the agent should pledge the firm’s oredit with 
the plaintiff Bank to enable the constituent to 
have a oash credit account opened in his name 
and obtain from the bank advances not exceed~ 
ing in the aggregate a certain amcgint, and that 
to secure the due payment of this amount he 
should execute a promissory note in favour of 
the defendant’s firm which the agent on his 
side should endorse over to the bank. A pro- 
missory note for the above mentioned amoung 
was executed by the constituent in favour of 
the defandant’s firm, and was endorsed over 
by the agent to the Bank, to which the agent 
on behalf of his firm gave a letter of guarantee 
in respect of the transaction. The constituent 
became bankrupt and the Bank brought the 
suit against the defendant who denied the 
agent’s authority to enter intosthe transaction 
so as to bind his firm, It was proved that the 
agent had entered with the Bank into a number 
of other similar transactions and the defendant ` 
had never raised the question that such transac- 
tions were inexcess of the agent’s authority. 

There was also evidence to show that what the 
agent did was in accordance with the practice 
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Power-of-attorney—(concluded). 


among other Chatty firms doing the sa me olass 
of business :— 


Held, that both the constituent and the 
defendant's firm became severally liable on the 
note, oue as the drawer, the other as the 
endorser, for advances to the constituent on his 
credit account; that the agent had express 
authority to borrow in order to lend to others, 
and the authority to borrow implied an author- 

_ ity to pledge the credit of the firm for the pur- 
“pose of obtaining or securing advances from 
others to constituents ; that with regard to the 
transaction in question it was a matter of con- 
venience that the agent instead of receiving the 
money directly himself and lending it to the 
borrower (the constituent) authorised the lender 
(the Bank), on the pledge of the firm’s credit to 
advance the money to the borrower, and that 
the authority to enter into transactions of the 
nature in dispute was to be found in the power 
of attorney {in this case) itself by necessary 


implication from the nature of the business, , 


with the general management of which the 
agent was entrusted. 


BANK OF BENGAL v. RAMANATHAN, 887 


~ Practice (Civil), Cross-examination — 
Continuous. 


The cross-examination of witnesses should 
not be broken up into several detached portions, 
Such a practice exposes witnesses to the risk of 
being tampered with and provides the fabrica- 
tion of false evidence, 


MIRZA BADIK v. NAWAB SAIYID. 1087 


Documents, admission into evidence 
— Signature of Judge, essential. See CIVIL 
PROCEDURE CODE, O, XIII, r. 4. 1037 


Parties, joinder of, iz a suit on a 
See MORTGAGE, PARTIES. 850 


Plea of minority—Joint promise. 


One of two joint promissors could not plead 
the. minority and consequent immunity of the 
other as a bar to the promisee’s claim againat 
him, 

JAMNA BAI SAHIB v. VASANTA RAO, 482 


morigage. 


Remand— High Court — Second 
eppeal, 

Even if if be competent to the High Court in 
Second Appealto remit a cage for rehearing on 
an itsue not raised in the pleading or even 
suggested in the Courts below, that ought 
only to be done in exceptional cases for good 
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Practice (Civil) —(concluded). ae E 
cause shown end on payment Of all coats 
thrown away. e . et 
MAHARAJA SRI RAM OHANDRA BHANJ 
v, THE SECRETARY Of STATE FOR 
INDIA, : 838 


Pre-emption, rule of, is not operative in 
Khandesh. Sas MAHOMEDAN LAW, PRE-BMP- 


TION, 81 
is operatives in Godhra, See 
MAHOMEDAN LAW, PEH-EMPTION. 698 


Prelimniary decree, appeal from. : See 
CIVIL PROCEDURE CODE, s. 97. 76 


Privy Council, Delay ia hearing—Costs 
not awarded, : . 
Where there is considerable delay (delay of 
seven years in tha present case) in setifng down 
an appeal for hearing, a successful appellant 
will not be allowed costs unless he clears him- 


Self of the imputation of having needlessly . 


protracted the proceedings. 
NANDA LAL v, JAGAT KISHORE, 
Condemnation of delays. 
Delays in the conduct of litigation and parti- 
cularly of appeals to the Privy Counoil, con- 
demned, 


868 
d 


MIRZA BADIK vu. NAWAB BAIYID, 1037 
Privy Council, leave to appeal to. See 
CIVIL: PROCEDURE CODE, s. 110. 469 


Leave to cross-appeal. 

In an appeal tothe Judicial Committee by 
the plaintiff in a suit against three defendants 
upon & ground of action common to all three, & 
defendant who had not appealed from the deores 
of the Court of first instance, but had been 


made a respondent to an appeal by another 


defendant, and who was out of time for appeal-* 


ing to the Judicial Committee, was joined as a 
respondent and granted special leave fo cross- 
appeal. 

MALRAJU v. VENKATA. 651 


Promissory note, effect of a notandum on 
See MORTGAGE, EQUITABLE, 664 
stamp on. See BTAMP AOT, 3. 865. 
124 

Public Conyeyances Act (Bom, Aci VI of 
1863), S. 2 Using a licensed pony in a licensed 
tonga, though numbered differently. 

A person using in license tonga a licensed 
pony, though the pony does not bear the nam- 
ber of the fonga, is not guilty of an offence 
under s. 2 of the Bombay Public Conveyances 
Act, ° 

EMPEROR v. BANJIVA SHIVAPA, — 
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Railway receipt, delivery of, is not tanta- 
mount to tender-of goods. See GONTRAOT ACT, 


s, 47, e. ý 7 96 
are documents of title, See CON- 
TRAOT ACT, #, 102, 670 


Rajinama—Kabulayat— Unalienated lands— 
Khatedar—Sale by a khatedar after rajinama~— 
Suit by vendor to recover possession from new 
khatedar—Transfer of Property Act- (IV of 
1882), s. 123—Registration Act (XVI of 1908), 
8s, 90—Land Revenue Code (Bom. Act V of 
1879), S. 74. 


C, a registered Khotedar of unalienated lands 
subject fo the provisions of the Land Revenue 
Qode, executed a rajinama relinquishing the 
khata it favour of D, and, on the same day, D 
exeduted a kabulayat to the Mamlatdar under” 
taking to pay the land revenue and applied to 
have his name entered in the Government 

records as the registered khatedar of those lands. 
Some years later QO sold the very lands to the 
j plaintiff, who sued.to recover possession from 
D, alleging that there having been gift of the 
lands by C to D, it could not operate in absence 
of a registered document under s, 128 of the 
Transfer of Property Act :— 


Held, that the rajinama by O was an extin. 
guishment of his interest in the lands and the 
effect of the kabulayat was that D came in by 
agreement with Government as an occupant in 
his own right ? that, therefore, O had no interest 
in the lands capable of transfer at the date of 
the sale; and that the plaintiff got nothing by 
" his sale-deed. | 
, MOTIBHAI v, DESAIBHAI. 976 


* Rating cases, valuation made in, cannot be 


* made final, in the sense that no Civil Court oan 
go into it. See ADEN SETTLEMENT REGULA- 


TION, cl. 13, 296 

Recurring right, payment of assessment is. 
See LIMITATION ACT, art.. 131. - 949 

Register of a Company, rectification of, 
See COMPANIES ACT, s. 38, 982 
‘ Registration Act (XVI of 1908), S.90, 
See RAJINAMA, 976 


Remand by High Court in second appeal, 
See CIVIL PROCEDURE CODE, O. XLI, r. 23, 
838 
Remand order, material irregularity in 
making a. See CIVIL PROCEDURE OODH, 
0. XLI, r. 23, 27 
Res Judicata. See CIVIL PROCEDURE 
CODE, £. 11, 
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Resolution of Government, ulira vires, 
See ULTRA VIRES. «sg 460 


Restitutlon, order of, made by first Court, 
can be appealed from. See CIVIL PROCEDURE 


CODE, 1877, s, 588, 382 
Resumption of valan lands, See VATAN 
(DESHGAT). 695 
Revenue Jurisdiction Act (X of 1876), 
S, 4 (a). See VATAN (MHARKI). 179 
—-——S, 6. See LAND REVENUB OODE, 
s. 164. l 823 


Review of an order refusing revision. See 
OLVIL PROCEDURE CODE, O. XLVII, r. 1. 308 


Salt-pans, assessing rates on- See ADEN 


SETTLEMENT REGULATION, cl. 18. 296 
Sample, goods tendered when inferior to. 
Se@ CONTRACT AOT, s. 118. 582 


Sanction to prosecute, ezienrsion of 
time, See ORIMINAL PROCEDURE CODE, 
s. 195 (6), 686 

Scheduled Districts Act (XIF of 1874), 
S. 6-Act XI of 1846, 3. 4—Rules made 
under the Act—-Offence committed at Boripada 
in Nala State—Jurisdiction of Agent for the 
Mewas Estates to try the accused—High Court, 
power of, to call for additional evidence, on 
appeal by accused-—Criminal Procedure Coda 
{Act V of 1908), s. 438, 


The Agent for the Mewas Estates has juris- 
diction to try the case-of a murder committed 
at the village of Boripada in the Nala State, 


The High Oourt of Bombay has power to 
entertain the appeal of an accused person con- 
vioted by the Agent (5, 4 of Act X$ of 1846 and 
Rule 44 made thereunder) ; and, if necessary, 
to resort to tha provisions of s. 428 of the 
Criminal Procedure Code for the purpose of 
obtaining any additional evidence that may be 
necessary. 

EMPEROR v. KHALPA, 789 


Set-off claimed by an acceptor of a bill of 
exchange against a claim made by Liquidator, 
See NEGOTIABLE INSTRUMENTS AOT, 9. 76. 

689 

Share-hoider, right of, io have his name 
registered as such. See COMPANIES AOT, 
s. 38. 982 

Specific performance, suit fo?—Heapia- 
nation of specific performance—Vendor and 
purchaser, “ ma 

The expression ‘specific performance’, as 
applied to suits known by that name, presup- 
poses an exeoutory as distinct from an executed 
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Specific performance—(concluded), 


agreement, something remaining to be done 
such as the execution of a deed or a conveyance, 
in order to put the parties in the position 
relative to each other, in which by the preli- 
Minary agreement they were intended to be put, 


The Court will not deoree a suit for specific 
performance of an agreement if it finds that at 
the date of suit the plaintiff oannot complete 
the agreement by doing what remained to be 
done by him under if. 

JATINDRA NATH v, SRIMATI PEYER. 509 


Specific Relief Act (7 of 1877), S.38. Ses 
CIVIL PROCEDURE CODE, O., XLI, r. 23. 27 


S, 42— Declaration of reversionary 
interest while there is a will of a deceased 
Hindu. : 


After the death of one B, a Hindu who left 
him surviving two widows, defendant R., applied 
for probate of a will of the deceased wherein hea 
was described as his Kartapuiva. The plaint- 
iffs opposed the application on the allegation 
that they were the next reversioners of the 
deceased. Butthe District Judge held that 
they had failad to prove their interest and 
ordered that probate be granted to R. There- 
“upon the plaintifis brought the present suit 
against R and B’s widows fora declaration that 
they were the next reversioners to the estate of 
B according to Hindu law, and, as such, entitled 
fo apply for a revocation of the probate :— 


Held, that the plaintiffs, while the will stood, 
as if must stand for the purposes of fhe present 
suit, were net clothed as required by s, 42 of 
the Specific Relief Act, 1877, with a legal 
character or title to any property which would 
authorise them to the declaratory decree sought 
by them, and that suit should be dismissed as 
if was misconceived and incompetent. 

SHEOPARSAN SINGH v. RAMANANDAN. 
397 


Stamp Act (II of 1899), S. 35—Promissory 
note—Insufficiency of stamp—Admissibility in 
evidence, 

The defendants passed to the plaintiff on an 
eight-annas stgmp paper an instrument which 
ran as follows : 

. “We have this day received from you 
Rs, 25,000 in cash: Interest thereon has been 
fixed at the rate of 12 as. per cent. per mensem, 
The ‘said interest is to be paid every month as 
if accrues due; and the period fixed in respect 
of the above written amount is three years.” 
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Stamp Act—(coneluded).. .. °° 


The plaintiffehaving sued on thé instrument, ® 


the defendants contended that it-dould not be 
admitted in evidenca for insufficiency of stamp ; 


Held, that the instrument waa not a pro- 
missory note nor did it fall under the absolute 
prohibition of s. 85 of the Indian Stamp Aot, 
1899. 


Ordinarily where a person acknowledges to 
have raceived a definite sum of money on a 
certain date for a certain term, there can be no 
reasonable doubt but that what he means is 
that on the expiration of that term he is willing 
to repay the money on demand. 

PRATAPCHAND v. PURSHOTAMDAS. 124 

Statute, construction of—Right of hppeal— 
Provision of law. ° 

Where the ordinary Courts of a country are 
seized of a dispute as to a legal right to posses- 
sion of and property in land, express provigions 


are required to exclude the ordinary incidents, 


of litigation, e.g., a right of appeal. 
SECRETARY OF STATE v, SRI RAJAH 
OHELIKANI. 1007 


Stevedores are agents of ship-owners for 
the purpose of discharging the cargo. See 
CONTRAOT OF SHIPPING. 280 

Streets—Righti of public to use. 

- All members of the public and svery seat have 
a right to use the streets in a lfwful manner, 
and it lies on those who would restrain them in 
its exercise to show some law or custom having 


the force of law to deprive them of the privilege, ° 


DUNDAPPAMA LOAPPA SIGANDHI vy, 
SECRETARY OF STATE. 460 


Subrogation to morigagee’s position. 
CONTRACT AOT, s. 70. 700 


Succession Act (X of 1865), S. 7— 
Domicile of origin—Domicile of choice-——Acquisi- 
iton and abandonment of domicile—Burden of 
proof. 

The deceased was born at Goa, in Portuguese 
territory. When fourteen years of age he came 
to Bombay and lived there uninterruptedly, 
with the exception of brief visits to Goa, till 
June 1915, when he died at the ripe old age of 
seventy years. He married the plaintiff in 1903, 
He carried on a fairly flourishing coach-bujld- 
ing business and provided himself with a house 
adjoining his factory. It appeared that tha 
deceased had intended to retire to Goa and 
spend the closing years of his life there. *Pre- 
vious to his death, he made a will whereby ha 


Sege 


us i ; i 
Succession Act—{con8luded). 


fave a legacy to plaintiff of Rs.ẹ7 a month for 
her life, The plainéiff hgving claimed that the 
deceased had a Portuguese domicile, and that 
under the law bf Portugal she was entitled to 
& moiety of his estate :—~ 


Held, that the deceased had acquired a 
domicile of choice in Bombay; that in spite of 
his intention to return fo Goa that domicile 
superseded his domicile of origin ; and that the 
devolution of his estafe was governed not by the 
Portuguese law, but by the provisions of the 
Indian Succession Act, 1865. 


The domicile of origin is that which a person 
acquires at his birth from his parents and 
follows the domicile of the parents. It is not 
naecessarAy in itself local, that is fosay, merely 
` the place of birth. The domicile of origin once 
ascertained in law clings and adheres to the 
person until he chooses to divest himself of it 
eby substituting a domicile of choice for the 
domicile of origin. Tha domicile of choice ie 
acquired by a combination of fact with inten- 
tion. The fact is residence, and the intention 
is that the residence should be permanent, This 
domicile can also be discarded by a faot and 
intention, namely, the fact of abandoning the 
residence accompanied by the intention that 
that abandonment shall be final, Upon the 
mere abandonment of one domicile of choide 
without the acquisition of another the domicile 
of origin revives proprio vigore and without the 
need of any further act or : intention on the part 
"of the person. 


The law leans very strongly in favour of the 
retention of the domicile of origin. Where a 
“person alleges that a man has acquired a 
domicile of choice, he must prove that that 
man had that intention, 


SANTOS v, PINTO, 715 

` i 5.9. See BUCOEBSION AOT, s. 7. 
715 

——— S, 10. Seé SUCCESSION ACT, 
3.7. 715 
——— S, 111, See HINDU LAW, WILL, 
347 


Suicide of accused ts no ground for forfeiture 
of surety- bonds. See ORIMINAL PROOEDURE 
CODE, s. 514s 688 

Surety -bonds cannot be forfeited cn suicide 


by accused. See ORIMINAL. PROCEDURE 
OOD, $. 514. 683 
Survey Maps. See MAPS, 1027 
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Tagavi, sale for non-payment of. See TRUSTS 
AOT, s. 90. 438 


Taxation of costs. See Costs? 118 
Tender of amount due under Bill of Ev- 


change. See NEGOTIABLE INSTRUMENTS 
ACT, s. 76, 689 


Time when of the essence of contract, See 
CONTRACT, CONSTRUOTION OF. 163, 803 


Trade-name— Numbers afficed to pieces of 
cloth by manufacturers—Goods ordered out by 


é = 
middlemen from manufacturers by numbers» 


alone— Tha use of numbers as applied to the 
cloth protected—Actual deception of purchasers 
mot necessary to be proved. 


The plaintifs manufactured, in their Mill at 
Nagpur, a certain quality of black twill cloth, 
whith they put on the market in 1904, Each 
piece of such cloth was marked with No. 2051/10: 
it bore also a device of a serpent surrounded 
by a scroll containing the name of the Mill, 
It was by the designation of the number that 
the constituents of up-country middlemen wera 
in the habit of ordering the plaintiffs’ goods, 
In July 1913, the defendants began to manu- 
facture black twill oloth in their Mills in 
Bombay, and put it on the market, They also 


affixed the No, 2051/10 on avery pieos of their.. 


cloth. It had alabel representing the image 
of the Sun; and a white label indicating in the 
English, Gujarati and Urdu languages the 
places where it was manufactured and where it 
could be purchased. The plaintiffs having sued 
to restrain the defendants by injunstion from 
passing off their goods as plaintiffs’ and to 
recover damages, the trial Court pagsed a decree 
for injunction and damages. On appeal by the 
defendants :-—~ 


Held, (1) that the plaintiffs were entitled to 
claim an exclusive right fo the user of 
No, 2051/10 when applied to black twill cloth, 
for the particular mark was an invariable 


indication of the cloth of the painele manu- = 


facture. 


(2) That the relief granted was justified, for, 
though no actual deception had been proved, it 
appeared that the defendants were putting into 
the hands of up-country middlefnen a means 
whereby ultimate purchasers were likely to be 


defrauded. - + 
MADHAVJI DHARAMSEY “Mra. Co. v. 
CENTRAL I. 8, W. Co, . 206 


Trausfer of Property Act (ZV of 1882), 
S.4. See CONTRACT AOT, s, 102. 670, 
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Transfer of Property Act—(continued). 


nS, 5 3—Suit to set aside deed as being 
void. as delaying or defeating creditoys—Deed 
executed for good consideration—Preference by 
debtor to one creditor rather than another where 
debtor retains no benefit for himself. 

In a case in which no consideration of the 
law of bankruptoy applies there is nothing to 
prevent a debtor paying one creditor in full and 
leaving others unpaid although the result may 
be that the rest of his assets will be insufficient 
to*provide for the paymentof the rest of his 
debts. 

The tranafer which defeats or delays creditors 
is not an instrument which prefers one creditor 
to another, but an instrument which removes 
property from the creditors to the benefit of the 
debtor.. The debtor must not retain a benefit fot 
himself. He may pay one creditor and leave 
others unpaid. 


Bo goon as it was found that the transfer 
impeached in this case was made for adequate 
consideration in satisfaction of genuine debts, 
and without reservation of any benefit to the 
debtor, it followed that no ground for impeach- 
ing it lay in the fact that the plaintif who 
was also a creditor was & loser by payment 
being made to the preferred creditor (a defend- 
ant)—there being in the case no question of 
bankruptey. ; 

MOOSHAHAR v, HAKIM LAI: 378 
S. 54—Sale-deed of property in 
possession of tenanis—Interest conveyed is 
' reversion ’ 
be registered, b 

In 1909, R’s widow sold s house for Rs. 50 
bya salg-deed, which was not registered, to 
defendants who were R’s tenants prior to 1909 
and who were in possession of the house, In 
1910, the house was sold by the same vendor 
by a registered deed of sale to the plaintiff, 
The plaintiff having sued to recover possession 
of the house :— 

Held, that the plaintiff was entitled to suc- 
ceed, because what was conveyed to the defend- 
ants being the reversion in the house, their 
sale-deed required registration under s, 64 of the 
‘Transfer of Property Act, 1882. 

BHASKAR V; PADMAN. : 8 


me S, 55 — Sale of immoveable property 
—Part- payment of purchase-money—Possesston, 
transfer of —Owner selling the property to another 
perso under a registered deed o] sale~Right of 
second purchaser under the deed as against the 
first.purchaser in possession, 


7 
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Transfer of Property Act- (continued). 
The defendant centracted to pwrohhse some 
lands from their owner, paid to him} portion 


of the purchase-money agreed,upon, and went . 


into possession of the lands. The “owner then 
sold the same lands to the plaintiff who had 
notice of the contract of sale to the defendant, 
and executed a registared deed of sale, The 
plaintiff relying on the deed sued to recover 
possession of the lands from the defendant :~- 


Held, that the plaintiff’s suit. for possession 
must fail, because he could not profit by hig 
conveyance except to stand in the shoes of his 
vendor and recsive the balance of the purchase: 
money due on payment of which he would have 
to convey to the defendant. ¢ 

GANGARAM V: LAXMAN. 455 


e 
— S, 55 (2)—Sale of immoveable 
property—Representation in the deed that the 
property was let on yearly tenancy-——-The tenancy 
turning out to be permanent—Misrepresentation 
—Damages for broken contract or warranty. 





Defendants Nos. 1 and 2 sold certain lands ` 


to the plaintiff, It was stated in the deed of 
sale that some of the lands had been given for 
cultiyation to fenants under an oral agreement 
for one year on a Makta (rent) of Rs. 5-12-0, 
On completion of the sale, the plaintiff found 
that the tenants were permanent tenants of the 
lands, The plaintiff thereupon suedéo recover 
damages from the defendants on aocount of tha 
misrepresentation in the sale-deed as fo the 
nature of the tenancy :— 

Held, that there was a clear cage of a broken 
contract or warranty for which the plaintiff 
was entitled to claim damages without rescind- 
ing the purchase, 





VISHVANATH v. BALA. 292 

S. 58 (c), See DEED, CON- 
STRUCTION OF. 250 
S., 59, Ses MORTGAGE, USU- 
ERUOTUARY. e 862 
S, 67 (a). See MORTGAGE, 
USUFRUOTUARY. 862 
S, 76 (c). See TRUSTS ACT, 

s. 90. 438 





— S. 88 —Preliminary decree—Decree 
absolute for sale—First decree if not appealed 
from, cannot be atiacked in appeal against the 
second—Second decree is in nature an applicg- 
lion for execulion—Civil Procedure Code (Act 
XIV of 1882}, s. 244—Civil Procedure Code 
(Act V of 1908), ss. 2, 97, O. XXXIV, rr. 
and 5—Limitation Act (XV af 1877), arts, 279, 
180, 


1116 ‘> : : 


Transter oF Property Act— (concluded). 


Ina suit, Wrought in 190%, to recover the 
mortgage ‘mount by®° sale of the property 
mortgaged, a pretiminary decree was passed on 
80th June 1910; and a final decree was passed 
on the 15th March 1912. The defendants, in 
appealing against the final order, substantially 
raised points against the deoree of 1910 as well. 
The lower Court held that the correctness of 
the preliminary decree could not be disputed, 
under s. 97 of the Civil Procedure Code, 1908, 
It was contended in appeal that the right of 
appeal accrued under the old Civil Procedure. 
Oode, which was in force at the date of the 
suit :— 

Held, that, even under the old Code of Civil 
Procedure, the correctness of the decree, passed 
under s. 88 of the Transfer of Property Act of 
1882, could not be questioned in an application 
for an order absolute under s. 89 or in an appeal 
frdém an order absolute made on such an appli- 
oation. l 

MURLIDHAR v. VISHNUDAS. 88 
— 5. 89. See TRANSFER OF PRO- 
PERTY ACT, Ss 88. - 38 

—-—— S. 100. See MORTGAGE, Usv- 
FPRUCTUARY. 862 
— S, 122—Gifi— Delivery of posses- 








Sion. 

The tragsfer of the subject of a gift required 
by the Trasfer of Property Act, s, 122, means 
a valid transfer, and, therefore, requires, where 
the gift is by a Mahomedan, delivery of 
possession as an accompaniment, 


MIRZA BADIK v. NAWAB SAIYID, 1087 
— Š, 123, See RAJINAMA. 976 
——— §.137. See CONTRACT AOT, 

9, 102, 670 


Trust—Voluniary settlement—Trust estate— 

Morigage—Trustee’s power to create a charge, 

` exercises of—Refund of payments made under an 
anvalid morigage. 


Where a trustee has power to create a charge 
on the trust estate the power must be exercised 
properly and reasonably and in the interest of 
the estate. 


Where a mortgage on the trust estate given 
by a trustee is held invalid and not binding on 
the properties therein comprised ‘on the ground 
that the trustee was not acting properly and 
reasonably and.in the interest of the trust estate 
when he gave the mortgage, the mortgagee ora 
pergon claiming through him, to whom pay- 
ments have been made under the mortgage, 
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Trust—(continued). 


would be ordered to make repayments fo the 


credit of the trust estate :— 


Held, that the trustee of the voluntary settle- ` 


ment in this case was not acting properly and 
reasonably and in the interest of the trust 
estate in undertaking to give in favour of the 
settlor a charge on the trust estate in considera- 
tion of the settlor giving his consent to postpone 
the payment of certain allowances to be paid 
under the trust deed to him and the members 
of his family, on tha ground either that the 
trustee failed to prove that such consent was 
required under the terms of the trust-deed or 
asa matter of fact, or that the settlor had, 
prior to the said undertaking, given his consent 
without consideration, 
° “BUBRAMANIAN v, RAJAH RAJHSWARA, 
` 860 


——- Deed of—Consiruction—Joint pro- 
perty settled in trust—Hach share settled upon 


each settlor and his heirs—Specific provision for, 
the payment of profits of the settlor who died | 


first—Absence of like provisions regarding 
setilors dying subsequently— Suit by predeceased 
son’s widow to recover her share of profits on the 
death of the last settlor. 


Three brothers, having acquired property ` 


which was held as joint family property, 
executed a deed of trust dividing the property 
into three lots and allotting one lot to each of 
the brothers, The deed provided that the trustees 
should collect the rents and profits of the pro- 
perty and after deducting the outgoings pay to 


the three brothers “jointly for the use of them- . 
selves and their respective families during the ` 


joint lives of them all.” On the defith of any 
one of the three, each of the two surviving 
brothers was to be paid separately the rents 
and profits of his lot so long as he lived and 
elaborate provision was made as to what the 
trustees were todo with the profits of tha lot 
of the brother who died first. -No specific 
provision was made as to the profits of the 
lots of the brothers dying subsequently. Two 
of the brothers died without leaving any 
issue. The third brother, who died last, left 
him surviving three sons (defesdants) and the 
widow (plaintiff) of a predeceased gon of his, 
The deed provided for them thus: “ On the 
death of any son ofthe said:..during the life- 
time of his brothers the heirs of such deceased 
shall...be entitled to be paid by the said ‘trus- 
tees the proportionate share of ‘the said rents 
and profits which sush dsceassd son himsal 


ou 


‘ Y 
( 
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Trust—(coneluded). ' 
would have been entitled to if alive.’ The 
widow sued to recover as au heir one-fourth 


share of the profits of the portion of the lot 
constituting the share of her father-in-law g=- 


Held, (1) that the remainder in favour of the 
sons of the third brother who was the last to 
die, took effect although he was not the first 
settlor to die; 


(2) that the substitutionary provision in 
” ¿avour of the heirs of a deceased son applied to 
the heirs of a son predaceasing the settlor ; 


(3) that the plaintiff was therefore entitled 
to recover one-fourth share of the profits of the 
share of ber father-in-law, 

PRANJIWANDAS v, SHAMKOREBAI. 616: 


‘Trusts Act (II of 1882), S. 90—Advantage 
gained by mortgagee—Mortgagee in possession- 
Non-payment of Tagavi claims—Sale of mort- 
gaged property owing to morigages’s defaull~~ 
Purchase of property by mortgagee in the name 
of aà benamidar—Transfer of Property Act 
(IV of 1882), s. 76, cl. (e}—Morigagor can 
enforce his mortgage rights against the property 
so sold in the hands of the mortgagee—Land 
Revenus Code (Bom, Act Y of 1879), ss, 66, 158 

“—Land Improvement Loans Act (XIX of 1888), 
8. 7. . 

In 1894, B (plaintiff's father) exeouted a 
San-mortgage of his property to defendant 
No. 1. In 1901, B’s widow K took an advance 
by way of tagavi from Government and gave a 
charge on Survey No. 811 (one of the properties 
mortgaged) @s collateral security for payment 
of the loan. K executed a possessory mortgage 
of the property (inclusive of Survey No. 811) 
in favour of defendant No. land put him in 
possession, In 1906, Government sold Survey 
No, 311 to satisfy its claim in respect of the 
tagavi allowance : it was purchased by defend- 
ant No, 2 who wasa gumasia and a benamidar 
of defendant No. 1. In 1909, defendant No, 1 
assigned his mortgage rights to defendant 
No. 8; and, on the same day, defendant No. 2 
also sold Survey No, 811 to defendant No. 3, 
Defendant No. 3 was the paternal unole of 
the plaintiff ; he had been cultivating Survey 
No, 311 gs a tenant for a number of years pagt ; 

eand he had notice of everything that occurred 
in connection with the property. The plaintiff 
sued in 1912 to redeem the property under the 
provisions of the Dekkhan Agrioulturiste’ 
Relief Act, 1879. Defendant No, 3 contended 
inter alia that Survey No, 311 was owing to the 
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Trusts EEEN Bo w+? 


intermediate aðle and puroh’se “freed from ’ 

the mortgage claim s=. * °° 9 
Held, (1) that, inasmuch» as the sale took 

place at the instance of the amlatdar in 

consequence of a wilful default on the part of 


` the mortgagee (defendant No, 1), ha, in acquir- 


ing the property through his benamidaratsuch œ 
sale, had availed himself of his position as 
mortgages to gain an advantage spoken of in 

S. 90 of the Indian Trusts Act, 1889: 

(2) that s. 56 of the Land Revenue Code, 
1879, had no application, because there had 
been no forfeiture under s. 158 of the Code ; 

(3) that the sale having taken plaos by reason 
of defendant No. 1’s default as mortgagee and 
by his improperly availing himself of his 


position as mortgages, he should nof obtain = 
immunity from his breach of trust by reason 
of the extinction of his position as mortgagee ; 
through his fraudulent action as mortgages; 

os 


(4) that the defendant No, 3, who was not a * 
bona fide purchaser without notice, was bounde 
by the equities enforceable against defendant 
No, 1 

CHITTA v, BAI JAMNIL 438 mg 

Ultra vires, Government Resolution — ati 
Prohibition of procession throughout a District 
for all time--Vyasantol procession—District 


Polica Act (Bom, Act IV of 1890}, ss. 42, 44 ý 

~ Public road—Right of tha publie to use public 

roads, T 
The Government of Bombay issued a Resolu- z 


tion whereby it was directed that permission ‘ 
should not in future be given to hold Vyasantol 
processions in the Belgaum District. A suite 
having been brought to challenge the validity , 
of the Resolution :-~ 


Held, that the Resolution was ultra vires of 
Government, as it fell neither under s. 44 nor 
under s. 42 of the District Police Aot, 1890, 

8. 44 deals not with the prohibition of reli- 
gious ceremonials, but with the maintaining of 
publio order at religious ceremonials which are 
not prohibited, 

8.42 enables the Magistrate to issue lawful 
orders only whenever and for’ such time as-it 
shall appear necessary and the orders are to 
operate in such town or village or the vicinity 
thereof as may be diracted ; in other words,¢he 
powers of prohibition conferred upon the Magis- 
trate are by the statute expressly limited both 
in time and in place, the limitation of place 
being to particular town or village « or the 
vicinity thereof, 


-t 


+ 
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Ultra vires—-(coneluded), = 

. Ali members gf the public andl every sect have 
a right to uke the streeta in a lawful manner, 
and it lies on thoge who would restrain them 
in its exercisé to’ show some law or custom 


having the force of law depriving them of the 


privilege. 
DUNDAPPA V. SEORETARY OF STATE, 460 


Order of District Magistrate — 
Order—Burial ground, closing of. 


The District Magistrate of Broach issued the 
following order :—~ 





“AH persons are hereby informed that no- 
body should bury corpses in the Kharaba of 
the sarkari bet adjoining the ovara of Dashash- 


- wamedh or anywhere (else) in the Zadeshwar 


bef; and if anybody does so, he will be ori- 
minally prosecuted for disobedience to this 
order :”— 


Hela, that the order was wholly without 


+ had = . * 
jurisdiction. 


© Inve MUKUNDRAI ATMARAM, 554 


—-—— Rule made by Resident at Aden, 
‘making the decisions of the Resident in rating 
Gases final was ultra vires, See ADEN SETTLE- 
MENT REGULATION, cl, 13. 296 


Undue influence is a branch of fraud in 
equity and imvites the same relief under s. 38 
of the Specific Relief Act, 1877. See CIVIL 
PROCEDURE OODBE, O. XLI, r. 28, 27 


Vatan, deshgat-— Service tenure—Grant of 


’ land for services of a Huddar—Right to resume 


land when service not reguired—Right depending 
‘on the terms of the grant and character of 


e Services—Presumption Burden of proof. 


Where there isa grant of ‘land in respect of 
service, the question whether the land is resum- 
able merely by reason of the fact that services 
are no longer required by the grantor, depends 
upon the terms of the grant and the character 
of. services for which the grant was made. But 
the burden of proving that the oasg falls within 
the category of lands resumable’ falls on the 
grantor who seeks to resume them. 


A distinction has to be drawn between a grant 
made for services rendered and to be rendered 
anda grant made asa remuneration for or in 
lieu of wages or service. In the case of this 
latter grant and not in the case of the former 
grant, the lands would be resumable on the 
discentinuance of service, 


BASLINGAPPA v: OHANDRAPPA. 695 
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Vatan—(concluded), 2 Lt 
— Mharki—Civil Court—Jurisdiction 
— Declaration Hereditary Offices Act (Bom. Act 
III of 1876), ss, 25, 86, 64—~—Revenue Juris- 
diction Act (X of 1876:;, 5. 4, cl. (a). 

It ia competent to a civil Court to grant a 
declaration that the plaintifis are Vatandars of 
a Mharki Vatan, l 

RAOJI v, DAGDU. 
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of a vatan property liable to pay maintenance 
charges of thé last holder. 


Where a vatan property is held under a sanad 
under the Gordon Settlement each successive 
male holder is substantially holding an estate 
of inheritance in tail male unburdened by any 
duties of service, A vatandar, who takes such 
property by inheritance, is liable to maintain 
the widow of the last male holder of the‘vatan 
property, 

BASANGAVDA v, GANGAVA. 450 


Vyasantol procession, Government Reso- 


~~ Gordon Settlement—Male holder A 


lution forbidding a, is ultra vires. See ULTRA 

VIRES, 460 
Wajib-ul-arz, evidentiary value of state- 

ments i. ox 


A Wajib-ularz is a village administration 
paper, prepared by a village official, in which 
are recorded the statements of persons possess- 
ing interest in the village relative to existing 
rights and customs; and as such they are of 
considerable value in the determination of such 
rights and customs; but statements whioh 
merely narrate traditions and purport to give 
the history of devolution in certain gamilies, 
not even of the narrators, stand in no better 
position than any other tradition, 


MURTAZA v, MOHAMMAD, 884 


War—Contracts with alien. enemiss 

On the outbreak of war all contracts with 
alien enemies become illegal, 

TEXTILE MFG. Co, v, SALOMON BROS. 105, 


effect of, on acceptance of bills of 
exchange before, See BILL OF EXCHANGE. 52] 


an BH ECL Of, ON bills of exchange accepted 
before its outbreak, in cases of C.I.2®C.I, con- 
tracts. See CONTRAOT, O,.LF. O.I, 916° 


e ' 7" 
~~ Suspends accrual of inlerest when it 
would ordinarily be recoverable as damages and’ 





not as @ substantive part of the debf. See CON-. 
TRACT WITH ENEMY. 190 
t + 
s ° ° 
e è ® e 


N 


ù 


g 


4 


+. The Waste Lands Act is. 
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Waste’ Lands Act (XXIII of 1868), s. 18 
~The Act applies to all lands—Burden of proof 
on those who plead it—Land sold under it~ 
False description in notice under it, effect of— 
Suit lo recover land three years after the sale 
thereof under the Act-—~Survey maps as evidence 
of title, value of. 
Waste Lands Act (XXIII of 1863) applies to 
all lands whether held by me Government or 
other people, 


drastic in its 
Character, and makes a great invasion on 
private rights and consequently those pleading 
ié must bring the matter strictly within its 
provisions. 


Where a plot was sold by the Government 
acting under the Waste Lands Act, as waste 
land, and the notice issued under the Act 
advertised the sale of the plot ina certain per- 
gunnah whereas if was not in that pergunnah; 
and the plaintiff, after more than three years 
after the lands had been delivered by tha 
Government to the purchaser, broughé the suit 
in the ordinary Civil Court against the Govern- 
ment to recover possession of the plot :—., 


Held, that, inasmuch as the said notice was 
„ misleading, the whole of the proceedings against 
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Will--(continued). : « 2c 


of his daughtews sons. The Getter adopted 
B during his lifetime and* thereafter made 
another will containing a new appointment of 
exeoutors and a gift on B’s death’ in favour of 
B's sons. That will contained no. words of 
revocation of the previous will, was wholly 
silent as to adoption and did not refer in any 
way by revocation or otherwise to the olause in 
tha earlier will giving the widow contingent 
power to adopt, After the testator’s death the 
first will was not, and the second was, admitted 
to probate, but subsequently the second will 
was decreed to be nulland void and inoperative 
according to Hindu law on the ground that the 
property thereby disposed of was ancesjal and 
at the time of making the will the testator had 
a co-parcener (his adopted son B) and could 
not dispose of it. Thereafter the widow adopt- 
ed O, another son of the testatoz’s daughter. 
It was contended that the first docuntentywas 


not a will and that if it was a will, it wase 
revoked by the second will and that at the 


time of adopting C no power existed in the 
widow to make an adoption :— 


Held, that the first document which contain- 
ed an appointment of executors and was exe- 


outed by a testator who at its date could 


/ the plaintiff failed for want of proper basis; š , 
dispose of the property of which he purported 


Pa that s. 18 of the Act was clearly applicable to 


fhe proceedings before the Special Court and 
that Court alone as constituted under the Act, 
and that the plaintifi’s suit was not barred by 
that seotion. 
BECRETARY OF STATE v, 
RADHA KISHORE. 1027 


Will,, construction of— Authority to adopt 
and disposition of property—Subsequent will— 
Doctrine of dependent relative revocation— 
invalid alternative inconsistent disposition— 
Revocation, 


The application of the dootrine of dependent 
relative revocation is a question of ibtention 
which has to be ascertained from the language 
of the testator as found in his testamentary 
documents, 


_ An alternative inconsistent disposition which 
is not valid or effectual in itself does not revoke 
an earlier s aiepoeticn of the same property. 


o A, 8 ale surviving Hindu co-paroener, 
madea will. .appointing, executors and coon- 
taining a‘disposal of his property and an 
‘authority to'his widow to adopt B, ason of 
his daughter, and in oase of B’s death 
during the widow’s lifetime to adopt another 


MAHARAJA’ 


to dispose, was a will; and that assuming that 
there was such an inconsistencye between thé 
two wills as that the provisions of the earlier 
will could not stand with the existence of the 


later will, the contention would atfeot only the , 


part containing a disposal of the property and 


' not the part giving a power to adopt, but that, 


the disposition under the first will was not 
revoked by thesubsequent invalid disposition 
of the same property under the second will and 
the contingent power to adoptin the earlier 
instrument was unaffected by anything in the 
later. 

VENKATANARAYANA v. SUBAMMAL. 872 


—— Probate— Validity— Principles to be 
followed in ‘determining validity— Trustworthy 
evidence of execution and sound disposing mind 
and suspicious circumstances. 


When a will has once been made and is 
apparently in perfect form, and the evidence of 
the attesting witness is to be trusted, few things 
oan be more dangerous than to attempt to 
recreate the kind of will that the man ought, 
in the opinion of the Courf, to have made. 
Once the man’s mind is free and olear dnd is 
capable of disposing of his property, the way in 
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Will—continuedy 


whioh‘it is to b8 disposed of testa with him, 
and it is net*for aly Cotrt to try and discover 
whether a will could not have been made more 
consonant either with reason or with justiog. 
Where the last page of a will had the writing 


inconveniently crowded above the signature of 


the testator and the last page but one had also 
at the foot of the page writing so placed as to 
lend colour to the suggestion that the paga had 
been filled up after the signature had been 
attached, and the evidence of the doctor, who 
was one of the attesting witnesses, showed that 
he saw the will signed by the testator and that 
the testator was perfectly capable of understand- 
ing @@ousiness transaction and understood 
what he was doing at the time he executed 
the will :— 
field, that it would be most unsafe and most 
undesirable to try to spell out trom the peouliar 
forh in which the document written in the 
“-vernacular appeared a hypothetical answer to 
¢he clear, distinct and trustworthy evidence of 
the doctor, and that the will was a valid 
testamentary document, 
BUNA ANA ARUNACHALLAM v. RAMA- 
SWAMY. 408 


Devise of whole estate to one person 
coupled with a devise of a particular village to 
another—Répugnancy—Hapress conferment of 
powers of alienation upon general devisee and 
omission of such powers in case of particular 
devised—Whether such difference of language 
" limits the interest of the particular devisee. 





A testatrix described her title as “I am the. 


“sole owner in possession (nzalik-o-gabiz) of his 
+ {her deceased husband’s) entire estate and 
possess all the proprietary powers” and be- 
queéathed the entire estate of ber husband to one 
F.C. with certain conditions, one of which was 
that “I shall continue to be the owner in pos- 
session of the entire estate the subject of the 
will and possess all the powers such as those of 
making sales, mortgages, &c.” and condition 4 
was in the following terms; “I have bequeathed 
Mauza Khudda, with all the property to 
Musammat Gomti—After my death she shall 
be the owner in possession (malik-o-gabiz) of 
the entire property in Mauza Khudda afore- 
gait ”:— i 

Held, that the words “malik-o-gabiz” signify 
a full ownership in property; that by condition 4 
the yillage in question was absolutely bequeath- 


ed to Musammat Gomi; that expressions aa | 


.to powers of alienation by the testatrix neither 
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abate from, nor fortify; the completeness of the 


ownership and posseasion of the testatrix, and, a 


being words which are thus surplusage, should 
be omitted in construing condition 4; and that 
inasmuch as the entire estate devised to F.C, 
was subject to conditions, an absolute gift of 
the village in question to another person was an 
exception but not repugnant to F'O. 


FATHH OHAND V, PANDIT RUP OHAND, 


900 « 


e Life ee toe estate, 
A testator provided in his will as follows :— 


“Tappoint by this testament my brother 
Joaquim Serpes as my only and universal heir 
of all the immoveable property which I possess, 
amd which may hereafter in any manner 
belong to me, with the striot obligation to him 


not to sell, exchange or hypotheoate it, but: 


only to enjoy the. usufruct thereof, and at his 
death to pass over the same to his male children, 
preserving the same as a patrimony of the 
house ”;— 


Held, on a construction of the above clause, 
that under it Joaquim took only a life-interest 
in the property devised to him. 


D'SOUZA v, SERPES. 948 > 
NE Probate— Executor who has not 


renounced must, when cited in Court, take out 
probale— Letters of administration can issue, if 
he fails, to a competent applicant, 


An executor called upon by oitation to accept 
or renounce is clearly compellable, if he accepts 
to take out probate within a limited time. If 
he does not do so, letfers of adminjstration 
with a copy of the willannexed may be granted 
to any competent applicant, 


KAVASJI v, BAI DINBAI, 766 


Witnesses-~Cross-examination~Practice. 

The oross-examination of witnesses should 
not ba broken up into several detached portions, 
Such a practice exposes witnesses to the risk of 
being tampered with and provides the fabrica- 
tion of false evidence. 


MIRZA SADIK v. NAWAB SAIYID. 1087 


Words and Phrases, 
u Agoused.” See ORIMINAL N A S 
CODE, s. 242 (4), 


n i oe. 
“Assisting in.” See POLION ACT (DISTRICT), 


s. 65. . ` 188 
“Document of title.” See CONTRACT ACT, 
Ss 102, te 670 
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Words and Phrases— (continued), 
“ Documents showing title.” See CONTRACT 


GENERAL INDEX. Ta | 


d tè 
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Words and Phrases—(coneluded). + fF 
“Specific performance,” See” SPECIFIC 


AOT, s. 102. ° l 670 | PERFORMANCE, e -* -17 F 509 
“ Gifts,” See OUDH Laws AOT, 1037 Written statement, facts net controverted 
“ Instruments of title.’ See CONTRACT AOT, | în, to be taken as proved. See CIVIL PROCE. 
s. 102, . . 670 | DURE CODE, O. VIII, r..5, 946 
“ Maiming.” See PENAL CODE, s, 429, 289 Zarbharna, See MORTGAGE, USUFRUG- 
“Malik-o-qabiz.” See WILG, 900 | TUARY. l 862 
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